* Kuglin  Trial  2 * 


“WIN!” 


Why  wouldn‘t  the  IRS  answer  Kuglin’s  questions? 
Why  didn’t  the  prosecutor  prove  that  Kuglin  was  liable? 
Why  didn’t  the  jury  believe  the  Government? 
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Can  one  Citizen  Make  a Difference 


Citizens  have  the  right  to  write  letters,  attend  hearings,  obtain 
documents,  using  the  Freedom  of  Information  Act,  do  research  and 
ask  specific  questions  of  government  officials. 

You  have  the  ability  to  bring  about  change  by  exposing  the  truth 
with  the  facts  and  bringing  it  to  the  attention  of  others. 

Information  is  power  as  you  persistently  ask  unpopular  but  entirely 
reasonable  questions  about  matters  affecting  your  daily  life,  which 
has  and  will  continue  to  bring  about  change.  The  IRS  code  is  a 
toxic  dump  of  carcinogenic  codes  that  incinerate  citizens  with  all 
its  double  speak. 

Congressmen  don’t  understand  the  code.  Judges  don’t  understand 
the  code.  Prosecutors  don’t  understand  the  code,  IRS  agents  don’t 
understand  the  code,  tax  attorneys,  CPA’s  don’t  understand  the 
code  so  how  can  a citizen  understand  the  code? 

The  big  question  is  “Does  the  IRS  code  pertain  to  the  average  state 
citizen?”  From  coast  to  coast  citizens  are  having  increasing 
success  in  their  battles  with  an  unresponsive  IRS.  By  blending 
activism  with  specialized  investigating,  citizens  are  discovering 
that  they  are  not  so  easily  thwarted  by  those  in  power. 

In  a recent  poll  by  CNN,  it  reveled  that  75  percent  of  Americans 
didn’t  believe  the  “Warren  Commission  Report”  that  Lee  Harvey 
Oswald  was  the  only  man  that  shot  President  Kennedy.  65  percent 
of  Americans  don’t  trust  the  Federal  Government. 


A growing  number  of  citizens  who  have  felt  dis-empowered  and 
disenfranchised  are  taking  matters  into  their  own  hands  with  many 
giving  up  on  capital  politics.  Without  even  realizing  it,  citizens  are 
learning  how  to  become  increasingly  proficient  in  investigating, 
searching,  scrutinizing,  following  paper  trails,  and  unearthing 
background  information,  with  ultimately  informing  their  family 
members,  friends,  and  the  general  public  with  their  findings. 

Citizen  activists  have  unearthed  documents  that  prove  many  of 
their  suspicions  that  politically  connected  domestic  and  European 
bankers  received  sweetheart  deals  in  helping  to  formulate  and  pass 
the  1913  tax  code,  the  17^  amendment,  and  the  Federal  Reserve 
Act  of  December  23, 1913.  Citizens  are  trying  to  do  a very  novel 
thing  in  holding  IRS  personnel  “accountable”  for  their  actions. 

One  of  these  brave  and  daring  citizens  is  Vemice  Kuglin.  She  has 
inspired  thousands  with  her  daring  and  brave  actions  in  holding 
fast  to  her  beliefs  and  commitment  to  the  truth.  We  also  can’t  say 
enough  for  those  twelve  brave  jurors  who  rejected  the  government 
argument.  They  saw  through  the  smoke  screen  and  realized  that 
the  government  did  everything  but  prove  Vemice  Kuglin  liable  for 
a tax.  We  all  owe  Vemice  Kuglin  a debt  of  gratitude  for  her 
courage. 

As  you  read  and  study  her  transcript  don’t  forget  all  the  time  and 
effort  she  spent  studying  to  enable  her  to  take  the  stance  she  took. 
May  we  all  become  as  resilient  as  Vemice  Kuglin. 


5 


i 


In  reading  the  transcript  of  the  Vemice 
Kuglin  trial,  case  number  03-201 1 1-MI,  IN 
THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  WESTERN  DISTRICT 
OF  TENNESSEE  WESTERN  DIVISION, 
UNITED  STATES  OF  AMERICA,  Plaintiff 
vs.  VERNICE  KUGLIN  Defendant,  it  was 
made  very  clear  by  both  Judge  JON 
PHILLIPS  MCCALLA  who  was  the 
presiding  Judge  over  the  trial  and  UNITED 
STATES  ATTORNEY  JOSEPH  MURPHY, 
ESQ.  who  was  the  lead  prosecutor  of  the 
case,  that  the  citizen  is  presumed  not  to 
know  the  law.  The  citizen  has  the  right  to 
ask  questions  or  ask  for  information  about 
the  law  and  refer  those  questions  to  those 
whose  fiduciary  duty  is  to  uphold  the  law. 
The  citizen  then  has  a right  to  have  his  or 
her  request  or  question  answered  in  a 
reasonable  amount  of  time  by  someone  in 
Authority  that  has  a fiduciary  duty  to  know 
the  law. 


FEDERAL  INCOME  TAX...  PROOF  OF  CONSPIRACY 


Page  1 of  4 


Action  canceled 

Internet  Explorer  was  unable  to  link  to  the  Web  page  you  requested. 
The  page  might  be  temporarily  unavailable. 


Home 


Page  Two 


News  Portal  Forum  Stocks 


Weather 


Links 


FEDERAL  INCOME  TAX 

PROOF  OF  CONSPIRACY 

By:  Alan  Stang 

For  many  weeks,  we  have  been  looking  at  what  we  realistically  might  do  to  save  our 
country  from  the  totalitarian  dictatorship  that  is  rapidly  suppressing  it.  We  have  seen  that  to 
have  any  hope  of  doing  so  we  must  recognize  the  cause:  the  conspiracy  for  world 
government.  Presently,  we  are  demonstrating  why  that  recognition  is  so  important,  and  we 
chose  an  issue  for  the  purpose:  the  sodomite  explosion. 

We  chose  that  issue  because  it  is  so  much  in  the  news.  We  could  just  as  well  have  chosen 
the  federal  income  tax.  A few  days  ago,  the  income  tax  was  in  the  news  again,  or,  rather,  it 
should  have  been.  It  should  have  been  banner  headlines  across  the  country  - but  it  wasn’t. 
Because  you  are  reading  these  profundities  at  Etherzone.com,  you  probably  already  know 
what  I am  talking  about,  but  my  guess  is  that  few  other  Americans  do,  because  it  goes 
without  saying  that  the  Communist  News  Network,  the  Communist  Broadcasting  System, 
all  the  news  that’s  print  to  fit  and  so  on,  have  not  given  it  the  coverage  it  deserves. 

I refer  of  course  to  the  fact  that,  in  Memphis,  the  federal 
government  tried  a lady  named  Vernice  Kuglin  on  charges  of  tax 
evasion  - filing  false  W-4  forms  - and  lost.  Miss  Kuglin  is  a pilot  for 
Federal  Express.  Some  years  ago,  she  began  wondering  what  law 
required  her  to  pay  income  tax.  She  couldn’t  find  it  in  the  Internal 
Revenue  Code,  so,  in  1995,  she  wrote  IRS  and  asked  them  to  tell 
her. 

The  Internal  Revenue  Service  refused.  They  did  not  respond.  The 
more  she  studied,  the  more  she  became  convinced  that  the  reason 
they  failed  to  respond  was  that  the  law  did  not  require  her  to  pay. 

So,  she  put  99  allowances  on  her  W-4,  and  took  home  (almost)  all 
her  wages. 

Our  friends  at  IRS  said  she  had  lied,  and  charged  her  with  six 
felony  counts  of  tax  evasion  on  $920,000  of  income,  enough  to  put 
Miss  Kuglin  away  for  as  long  as  30  years.  She  is  58  now,  so  in 
effect  she  faced  a life  sentence,  and  could  have  had  to  pay  $1 .5 
million  in  fines.  It  is  important  to  note  that  our  friends  at  IRS 
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prepare  these  cases  very  carefully.  They  don’t  take  one  into  court 
unless  they  know  they  will  win.  In  a case  like  this,  involving  serious 
money,  they  do  everything  they  can  to  incite  the  jurors’  envy.  They 
constantly  refer  to  the  defendant’s  "fair  share." 

On  August  8,  2003,  in  Memphis,  despite  all  this,  the  jury  acquitted 
Miss  Kuglin  of  all  charges.  They  said  IRS  had  not  proved  the  lady 
was  required  to  pay  the  tax.  After  the  verdict,  frustrated  prosecutor 
Joe  Murphy  asked  the  judge  to  order  Miss  Kuglin  to  pay  it.  The 
judge  replied,  "Sir,  I don’t  work  for  IRS."  By  then  Murphy  may  have 
been  too  mentally  taxed  to  remember  that,  after  the  verdict,  there 
was  no  legal  basis  for  the  judge  to  issue  such  an  order,  even  if  he 
does  work  for  IRS. 

Notice  that  there  are  many  taxes  in  the  Internal  Revenue  Code. 

Our  friends  at  IRS  have  no  trouble  citing  the  Code  section  - the  law 
- that  requires  a "taxpayer"  to  pay  each  one.  Except  the  income 
tax.  With  regard  to  the  income  tax  alone,  they  are  tongue-tied. 
Why?  Wouldn’t  they  quash  the  controversy  and  kamikaze  pilots 
like  Miss  Kuglin,  simply  by  stating  the  Code  section  that  applies? 
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Yes,  they  would;  they  don’t  ‘cause  there  ain’t.  There  is  no  such 
section.  That  doesn’t  mean  the  income  tax  is  illegal  or 
unconstitutional.  It  doesn’t  mean  there  is  no  such  tax.  There  is,  and 
the  people  it  applies  to  need  to  pay  it,  but  it  applies  to  very  few 
people,  like  most  of  the  taxes  in  the  Internal  Revenue  Code. 


What  the  law  requires  you  to  do  every  year  - and  our  friends  at  IRS 
say  so  themselves  - is  determine  whether  you  are  one  of  those 
people.  You  alone  know  that,  because  you  alone  know  what  you 
did  last  year.  Did  you  make  and  sell  liquor  last  year?  Then  you 
must  pay  the  liquor  tax.  If  you  made  and  sold  no  liquor,  forget  it. 
You  don’t  owe  the  tax. 


To  conceal  that  fact,  litigious  prevaricators  (lawyers)  with  advanced  degrees  in  obfuscation 
have  deliberately  written  the  income  tax  into  the  Code  in  as  confusing  a manner  as 
possible,  to  make  it  incomprehensible  to  the  normal  mind;  and  our  dear  friends  at  IRS  use 
the  uncertainty  that  confusion  engenders  to  intimidate  and  literally  to  threaten  Americans 
into  voluntarily  paying  a tax  the  law  does  not  require  them  to  pay. 


What  does  the  law  say?  There  are  two  kinds  of  federal  taxes,  only  two:  direct  and  indirect. 
There  is  no  third  kind  of  federal  tax.  The  law  - the  Constitution  - says  that  all  federal  taxes 
must  be  one  or  the  other.  In  Brushaberv.  Union  Pacific  (240  US  1),  in  1915,  the  US 
Supreme  Court  ruled  that  the  income  tax  is  legal  (constitutional),  but  that  it  is  an  indirect 
tax. 


Indeed,  in  Stanton  v.  Baltic  Mining  (240  US  1 03),  just  a year  later,  the  same  judges  said  the 
same  thing  and  added  that  their  previous  ruling,  in  Brushaber,  created  "no  new  power  of 
taxation."  In  other  words,  Brushaber  limited  the  federal  government’s  power  to  tax  rather 
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than  expand  it;  limited  it  by  forcefully  explaining  where  that  power  could  not  reach.  Nothing 
had  changed  since  the  Court  ruled  the  income  tax  unconstitutional  in  1894,  in  Pollock  \/. 
Farmers’  Loan  & Trust  {158  US  601). 

The  trouble  with  the  tax  today  is  that  our  friends  at  IRS  are  administering  it  illegally  as  a 
direct  tax,  which  the  Supreme  Court  forbade.  That  is  the  secret  they  don’t  want  you  to 
know.  Because  I am  trying  to  inform,  not  obfuscate,  I am  happy  to  add  that  this  explanation 
is  necessarily  quite  simplified,  maybe  even  oversimplified,  because  of  space  - but  it  is  true. 

For  more  information,  one  of  many  things  you  could  look  at  is  my  book,  TaxScam:  How  IRS 
Swindles  You  and  What  You  Can  Do  About  It,  which  your  Intrepid  Correspondent  wrote  as 
a guest  of  the  federal  government,  all  expenses  paid,  without  the  help  of  Matthew  Lesko. 

Go  to  www.stanabooks.com  and  click  on  non-fiction. 

Patriotic  Americans  hearing  about  all  this  for  the  first  time,  often  worry.  Without  the  income 
tax,  would  the  government  co//apse?  The  answer  is  to  ask  yourself  when  the  government 
began.  Let’s  say  1784.  When  did  the  income  tax  begin?  Nineteen  thirteen.  Between  1784 
and  1913,  there  were  129  years.  For  many  of  those  years,  there  were  no  internal  taxes  at 
all!  Yet,  just  before  the  illegal  income  tax  of  1894,  the  big  problem  in  Congress  was  the 
"Surplus  Monster."  Tax  money  was  pouring  in  and  Congress  didn’t  know  what  to  do  with  it. 
See  the  cartoon  from  Puck,  the  comic  weekly,  in  TaxScam. 

Indeed,  when  income  tax  withholding  took  effect  "temporarily"  in  1942,  the  federal 
government  was  still  collecting  more  in  alcohol  and  tobacco  taxes  than  it  was  in  individual 
income  taxes.  Can  you  name  a year  between  1784  and  1942  when  the  government 
collapsed?  I’m  willing  to  compromise.  Name  a couple  of  months.  No  income  tax  was 
needed,  because  during  most  of  those  years  the  government  was  restricted  to  the  few 
activities  the  Constitution  allows. 

Because  of  verdicts  like  Kuglin,  pressure  to  abolish  the  income  tax  will  grow.  Legislators 
and  others  will  devise  schemes  like  sales  taxes,  guaranteed  to  produce  the  same  revenue 
the  income  tax  yields  now.  Ask  yourself  why  the  federal  government  should  continue  to 
receive  the  enormous  swag  it  gouges  from  us  now. 

Along  these  lines,  where  did  the  income  tax  come  from?  Isn’t  it  the  second  step  to 
Communism  listed  by  Marx  in  the  Communist  Manifesto?  Marx  thought  that  the  only  step  to 
Communism  more  important  than  the  income  tax  was  government  control  of  "all  property  in 
land."  Sure  enough,  we  now  can  see  why  he  thought  the  income  tax  was  so  crucial  to 
Communism. 

Among  its  purposes  is  the  destruction  of  the  middle  class  that  pays  it.  As  you  will  see  in 
TaxScam  from  the  mouth  of  the  Conspiracy  itself,  the  main  purpose  of  the  income  tax  is  to 
reduce  the  destructive,  inflationary  effects  of  the  funny  money  printed  by  the  Federal 
Reserve.  The  income  tax  does  that  by  removing  purchasing  power  from  the  economy,  via 
"temporary"  withholding. 

So  now  we  know  that  the  income  tax  didn’t  "just  happen."  It  isn’t  just  a scheme  to  raise 
funds.  It’s  a tool  of  the  conspiracy  for  world  government.  Did  you  know  all  this  before?  If  not, 
and  if  you  now  have  a totally  different  take  on  the  income  tax,  you  now  also  see  why  it  is 
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supremely  important  to  call  it  what  it  is;  a conspiracy. 

We  are  talking  about  what  we  can  realistically  do  to  save  America.  When  your  obedient 
servant  went  nose  to  nose  with  IRS,  I was  charged  only  with  a few  misdemeanors,  failing  to 
file  a particular  form;  no  big  deal.  Miss  Kuglin  laid  her  life  on  the  line.  She  faced  30  (thirty) 
years  in  prison,  plus  a huge  fine.  Apparently  she  refused  to  take  a lesser  plea. 

I have  not  yet  had  the  honor  and  pleasure  of  meeting  the  lady.  I am  sure  she  is  as  feminine 
as  a lady  can  be.  So  I am  not  talking  about  her  when  I say  that  to  do  what  she  did  would 
take  cojones  as  big  as  bowling  balls,  and  I don’t  know  many  men  that  brave.  I certainly 
have  nothing  against  Jessica  Lynch.  That  innocent,  little  lady  was  used  and  abused  by  Iraq 
and  the  United  States,  which  to  its  everlasting  shame  is  promoting  women  in  combat.  But 
kamikaze  pilot  Vemice  Kuglin  is  in  fact  the  heroine  the  media  have  been  trying  to  make 
poor  Jessica.  BanzaH 

Related  Articles: 

Degenerate  America  - The  Sodomite  Plan  (I) 

Degenerate  America  - The  Sodomite  Plan  (II) 
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Alan  Stang  has  been  a network  radio  talk  show  host  and  was  one  of  Mike  Wallace's  first 
writers.  He  was  a senior  writer  for  American  Opinion  magazine  and  has  lectured  around 
the  world  for  more  than  30  years.  He  is  also  the  author  of  ten  books,  including,  most 
recently.  Perestroika  Sunset,  surrounding  our  Government's  deception  in  the  POW/MIA 
arena.  If  you  would  like  him  to  address  your  group,  please  email  what  you  have  in  mind.  He 
is  a regular  columnist  for  Ether  Zone. 

Alan  Stang  can  be  reached  at:  feedback@stanqbooks.com 

We  invite  you  to  visit  his  website  at:  www.stanabooks.com 

Published  in  the  August  15,  2003  issue  of  Ether  Zone. 

Copyright  © 1 997  - 2003  Ether  Zone. 

We  invite  your  comments  on  this  article  in  our  forum! 
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Subject:  Mistrial  of  Simkanin  11-26-03  Employer 
Simkanin  Prosecution  Ends  in  Mistrial  Judge  Stymies  Both  Jury  & Defense  DOJ 
Intends  to  Retry  Simkanin  ASAP  Jury  Hung  at  1 1-1  Favoring  Acquittal  After 
almost  6 months  of  incarceration  in  isolation  awaiting  his  federal  trial,  non- 
withholding employer  Dick  Simkanin's  trial  ended  this  evening  in  a mistrial  after 
the  Jury  was  unable  to  reach  a verdict  on  federal  charges  that  Simkanin  failed  to 
Withhold  taxes  from  his  employees.  Simkanin,  a successful  Bedford,  Texas 
business  owner,  had  been  charged  with  12  counts  of  Willful  Failure  to  Withhold 
employment  taxes  for  his  employees  and  15  counts  of  filing  False  Claims  for 
requesting  refunds  of  tax  pre-payments  that  had  been  made  by  Simkanin  on  behalf 
of  those  employees.  Facing  years  in  federal  prison,  his  trial  lasted  only  hours, 
beginning  and  ending  yesterday  - largely  because  the  Court  denied  Simkanin  the 
opportunity  present  any  expert  defense  witnesses  or  legal  evidence  regarding  the 
contested  legal  obligations  under  US  income  tax  statutes.  Jury  deliberations  started 
this  morning  and  the  mistrial  was  declared  around  6 PM  Central  time.  A report 
from  several  sources  close  to  the  Simkanin  team  was  that  the  jury  hung  1 1-1  in 
favor  of  acquittal.  US  Attorney  Jarvis  stated  that  he  intended  to  retry  Simkanin  "as 
soon  as  possible."  Simkanin,  who  has  NO  criminal  record,  was  immediately 
ordered  back  into  federal  custody  by  Judge  John  McBryde.  Reportedly 
contributing  to  the  jury's  inability  to  reach  a verdict  were  nine  separate  requests 
and  questions  from  the  jury  including  a request  to  see  a written  copy  of  the  jury 
instructions,  a request  to  see  a copy  of  the  Internal  Revenue  Code  and  for  the  judge 
to  provide  a copy  of  the  specific  US  statute  that  required  Simkeinin  to  withhold. 
Judge  McBryde  refused  these  significant  requests.  According  to  court  observers. 
Judge  McBryde  also  significantly  impaired  and  repeatedly  interfered  with  defense 
counsel  Arch  McColl's  cross  examination  of  government  witnesses.  One  example 
of  how  Judge  McBryde  dispensed  justice  during  the  short  trial  occurred  following 
the  testimony  of  one  of  the  IRS  expert  witnesses  who  testified  that  the  definition  of 
"employee"  that  applied  to  Simkanin  as  an  "employer"  was  found  at  Internal 
Revenue  Code  Section  3401  (which  is  for  legal  definitions),  and  defines 
"employee"  as:  "For  purposes  of  this  chapter,  the  term  "employee"  includes  an 
officer,  employee,  or  elected  official  of  the  United  States,  a State,  or  any  political 
subdivision  thereof,  or  the  District  of  Columbia,  or  any  agency  or  instrumentality 
of  any  one  of  the  foregoing.  The  term  "employee"  also  includes  an  officer  of  a 
corporation."  During  a break.  Judge  McBryde  requested  US  Attorney  Jarvis  for  the 
legal  definition  of  "employee"  to  include  in  the  jury  instructions.  Defense  attorney 
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McColl  then  attempted  to  show  the  judge  the  definition  in  the  IRC  at  section  26 
use  3401  that  had  just  been  testified  to  by  the  IRS  witness.  According  to  court 
observers,  the  judge  dismissively  "waved  off  McColl  with  a flip  of  the  wrist  and  a 
comment,  "I  know  what  your  position  is  Mr.  McColl,  and  I disagree.  That  is  not  a 
definition.  It  says  'includes'  not  'defines'.  I want  Mr.  Jarvis'  position."  According  to 
courtroom  observers,  US  Attorney  Jarvis  later  recalled  the  IRS  employee  to  the 
witness  stand,  and  the  witness  subsequently  "corrected"  his  previous  testimony  to 
affirmatively  declare  that  the  definition  of  "employee"  which  applies  to  Simkanin 
was  not  from  Section  3401,  but  rather  from  Section  3121(d).  Although  the 
definition  of  "employee"  found  at  3121  is  certainly  more  encompassing  than  the 
legal  definition  first  asserted  by  the  IRS  witness,  the  subsequent  definition  may 
ultimately  cause  unanticipated  problems  for  the  government  if  it  attempts  to  retry 
Simkanin.  The  following  citation  is  from  section  Section  3121(e),  which,  (per  the 
"corrected"  testimony  of  the  IRS  witness),  also  contains  legal  definitions  for  the 
terms  "State"  and  "United  States"  for  the  purposes  of  the  withholding  chapter  that 
Texas  resident  Simkanin  was  allegedly  charged  with  violating:  (e)  State,  United 
States,  and  citizen  For  purposes  of  this  chapter  - (1)  State  The  term  "State"  includes 
the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  American  Samoa.  (2)  United  States  The  term  "United  States"  when 
used  in  a geographical  sense  includes  the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American  Samoa.  An  individual  who  is  a citizen  of  the 
Commonwealth  of  Puerto  Rico  but  not  otherwise  a citizen  of  the  United  States) 
shall  be  considered,  for  purposes  of  this  section,  as  a citizen  of  the  United  States. 
During  the  two  previous  years,  Simkanin  had  appeared  before  two  separate  federal 
grand  juries,  each  apparently  refusing  to  indict  him  after  hearing  Simkanin  directly 
testify  about  the  true  legal  substance  of  the  US  Income  Tax  Code.  At  each  of  these 
grand  jury  proceedings,  Simkanin  also  provided  each  grand  juror  with  substantial 
documentary  evidence  showing  both  the  constitutional  problems  with  the  income 
tax  system  and  evidence  of  how  our  government  has  conspired  to  contain  these 
truths  through  deception  and  abuse  of  the  public  trust.  According  to  sources  on  the 
defense  team,  in  early  October,  Simkanin,  believing  his  trial  was  being 
"railroaded"  by  the  federal  prosecutor,  acting  in  collusion  with  the  District  court, 
plead  guilty  to  a single  tax  charge.  Weeks  later,  the  plea  bargain  was  withdrawn  by 
the  DOJ  because  of  an  error  in  the  government's  original  plea  offer.  Simkanin, 
apparently,  reconsidering  his  earlier  decision  to  plea,  decided  to  go  to  trial  and  seek 
bona  fide  justice.  Today,  he  almost  got  it. 
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TUESDAY  MORNING  & AFTERNOON 
AUGUST  5, 2003 

The  trial  of  this  case  resumed  on  this  date, 

Tuesday,  August  5,  2003,  at  9:05  o’clock  a.m.,  when  and 
where  evidence  was  introduced  and  proceedings  were  had  as 
follows: 


THE  COURT:  All  right  We're  ready,  we’ll 
bring  the  jury  in. 

COURT  SECURITY  OFHCER:  Yes,  Your  Honor. 

(Jury  in  at  9:05  ajn.) 

THE  COURT:  You  can  be  seated.  And,  of  course, 
thank  you  very  much.  Fm  sorry  we're  running  a little 
late.  They  came  Just  as  I was  leaving  to  do  some  storm 
work,  so  I had  to  stay  a little  bit,  but  we’ll  try  to  stay 
on  schedule. 

Ladies  and  gentlemen,  I told  you  that  we  would 
swear  you  in  this  morning,  so  Fm  going  to  have  you  stand, 
all  raise  your  right  hand,  Mrs.  Saba  is  going  to 
administer  the  juror  oath  at  this  time. 

THE  CLERK:  Do  you  and  each  of  you  solemnly 
swear  that  you  will  well  and  truly  try  the  issues  herein 
joined  and  render  a true  verdict  according  to  the  law,  so 
help  you  God? 
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1 THE  JURY;  Ido. 

2 THE  CLERK:  You  may  be  seated 

3 COURT  SECURITY  OFFICER:  You  are  now  the  jury 

4 in  the  case,  and  Fm  going  to  take  a few  minutes  to  tell 

5 you  about  your  duties  as  jurors  and  give  you  some 

6 instructions  to  give  you  some  guidance  as  to  how  to  listen 

7 to  the  case.  Now,  at  the  end  of  die  case,  I will  give  you 

8 more  detailed  instructions,  and  it  is  those  instructions 

9 that  you  must  rely  upon  in  reaching  your  decision  in  the 

10  case. 

1 1 This  is  a criminal  case  brought  by  the  United 

1 2 States  government.  The  charges  against  the  defendant  are 

13  contained  in  the  indictment.  And  we  went  over  the 

14  indictment  at  the  very  beginning  of  the  case.  Fm  going 

1 5 to  read  you  Count  I of  the  indictment  because  it  is 

16  somewhat  typical  acUiaily,  I'm  going  to  read  you  — let 

17  me  make  sure.  Ill  read  you  Count  2.  They’re  all  pretty 

1 8 much  alike,  there's  a little  bit  of  difference,  and  they 

1 9 do  relate  to  different  time  periods.  Count  2 says  that 

20  during  the  calendar  year  1997,  the  defendant,  Vemice  B. 

2 1 Kuglin,  had  and  received  taxable  income  in  the  sum  of 

22  approximately  $147,999.60,  that  well  knowing  and  believing 

23  the  foregoing  facts,  the  defendant  on  or  about  April  15 , 

24  1998,  in  the  Western  District  of  Tennessee,  did  willfully 

25  attempt  to  evade  and  defeat  the  said  income  tax  due  and 
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1 owing  to  her  by  the  United  States  of  America  for  said 

2 calendar  year  by  failing  to  make  an  income  tax  return  on 

3 or  before  April  15,  1998,  as  required  by  law,  to  any 

4 pauper  ofRccr  of  the  hitemai  Revenue  Service  by  feiling 

5 to  pay  the  Internal  Revenue  Service  said  income  tax,  and 

6 by  filing  a filscFoim  W-4  in  1997,  in  violation  of  Title 

7 26,  United  States  Code,  Section  7201.  And  you'll  remember 

8 that  Count  1 is  similar  to  a number  of  the  counts.  There 

9 are  six  counts  all  together.  Count  2 is  similar  to  most 

10  of  the  counts.  Count  1 is  just  a little  different,  and  a 

1 1 couple  of  the  counts  are  different  too  in  th^  make  no 

12  reference  to  the  Form  W-4. 

13  Now,  the  indictment  - an  indictment  is  just 

14  for  the  puip>ose  of  presenting  information,  it's  not  for 

15  the  purpose  of  evidence  at  all. 

16  In  this  case,  the  indictment  is,  as  usual,  just 

1 7 a description  of  the  charge  made  by  the  government  against 

1 8 the  (kfendant  and,  again,  if  s not  evidence  of  anything. 

19  The  defendant  has  pled  not  guilty  to  the  charge 

20  contained  - each  charge  contained  in  the  indictment  and 

21  is  presumed  innocent  unless  and  until  the  government 

22  proves  beyond  a reasonable  doubt  that  the  defendant  is 

23  guilty.  It  will  be  your  duty  to  decide  from  the  evidence 

24  to  be  presented  whether  the  defendant  is  guilty  or  not 

25  guilty  of  the  crime  charged.  You  will  decide  from  the 
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1 evidence  what  the  facts  are,  and  your  verdict  will  be 

2 based  on  those  facts.  You  are  the  sole  judges  of  the 

3 facts.  You  must  then  aprply  those  facts  to  the  law  which  I 

4 shall  give  you,  and  in  that  way  reach  your  verdict 

5 You  must  follow  the  law  whether  you  agree  with 

6 it  or  not,  and  you  should  not  take  anything  that  1 may  say 

7 or  do  during  the  trial  as  indicating  what  I think  of  the 

8 evidence  or  what  I think  your  verdict  shorild  be.  The  law 

9 in  this  case  is  contained  in  26  United  States  Code, 

1 0 Section  720 1 , and  that  code  section  reads  in  relevant  part 

1 1 as  follows: 

1 2 Any  person  who  willfully  attempts  in  any  manner 

13  to  evade  or  defeat  any  tax  imp)Osed  by  this  title  or  the 

1 4 pxiyment  thereof  shall  be  guilty  of  a crime. 

1 5 The  indictment  in  this  case  charges  that  the 

1 6 defendant  in  six  separate  counts  violated  from  the  p>eriod 

17  1996  to  2001,  Section  7201  of  Title  26  of  the  United 

18  States  Code. 

1 9 The  tax  system  or  the  system  of  tax  collection 

20  in  the  United  States  relies  upx>n  the  honesty  of  taxpxiyeis. 

2 1 The  government  needs  taxpayers  to  repxjrt  dmely, 

22  completely  and  honestly  all  taxes  they  owe  so  that  it  can 

23  collect  the  taxes  due.  Congress,  therefore,  has  made  it  a 

24  criminal  offense  for  a taxpiayer  to  evade  taxes,  to  file  a 

25  false  return  or  to  file  no  return  under  certain 
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1 circumstances. 

2 In  order  for  the  crime  of  income  tax  evasion  to 

3 be  pjTDved,  the  government  must  establish  beyond  a 

4 reasonable  doubt  each  of  the  following  elements: 

5 First,  that  the  defendant  owed  substantially 

6 more  federal  income  tax  for  the  calendar  year  of  which 

7 tfaeyVe  charged  in  that  count  in  the  indictment  than  was 

8 declared  due  on  the  income  tax  return,  or  if  there  was  no 

9 return  filed,  that  it  should  have  been  contained  in  a 

10  return  filed. 

1 1 Second,  that  the  defendant  committed  an 

12  affirmative  act  constituting  tax  evasion  described  in  the 

13  indictment  and  that  the  defendant  acted  willfully. 

14  Of  course,  the  first  thing  the  government 

15  always  has  to  prove  in  a tax  evasion  ca.se  is  that  the 

16  defendant  owed  substantial  federal  income  tax  for  the  year 

17  that's  charged.  The  government  doesn't  have  to  prove  the 

18  exact  amount  the  defexulant  owed,  nor  does  the  government 

19  have  to  pnove  all  of  the  tax  charged  in  the  indictment  or 

20  if  a p)aiticuiar  sum  charged  in  the  indictment  is  the 

21  pirecisesum.  It's  not  an  accounting  question,  it’s  a 

22  question  of  whether  or  not  there  was  a substantial  act. 

23  So,  of  course,  one  of  the  things  the  government  generally 

24  must  pnove  beyond  a reasonable  doubt  is  that  the  defendant 

25  received  substantial  income  in  the  year  in  which  the  taxes 
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1 were  not  paid  and  that  tax  was  due  on  that  inconie  in  the 

2 year  or  the  following  year  which  the  income  was  received. 

3 In  order  to  prove  that  the  defendant  received 

4 substantia!  income  which  was  not  included  in  the  return, 

5 the  government  has  to  introduce  evidence  of  income  and  the 

6 receipt  of  that  income  by  the  defendant 

7 If  you  find  based  on  all  the  evidence  ±at  the 

8 government  established  beyond  a reasonable  doubt  the 

9 defendant  did  receive  substantial  income  during  the  tax 

1 0 year  in  question  that  was  not  reported  in  which  nothing 

1 1 was  paid,  then  the  first  element  of  the  offense  can  be 

12  established.  But,  of  course,  if  the  government  i^ls  to 

13  do  that,  then  on  that  particular  year,  the  element  would 

14  not  be  established. 

1 5 The  second  element  that  the  government  must 

1 6 prove  as  a general  proposition  is  that  the  defendant 

17  and  they  must  prove  it  beyond  a reasonable  doubt  - 

18  committed  an  affirmative  act  constituting  tax  evasion. 

19  The  hitetnal  Reveiiue  Code  inakes  it  a crime  to  atteiiipt  in 

20  any  manner  to  evade  or  defeat  any  income  tax  imposed  by 

21  the  law.  There  are  different  ways  in  which  taxes  may  be 

22  evaded,  and  in  this  case,  the  defendant  - the  government 

23  simply  charges  the  defendant  received  a substantial 

24  income,  and  then,  according  to  the  government,  willfully 

25  chose  not  to  pay  those  taxes,  knowing  that  those  taxes 
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1 were  due.  The  government  must,  of  course,  establish  this 

2 type  of  affirmative  element  for  each  of  the  six  counts  in 

3 the  case. 

4 Now,  the  third  thing  the  government  has  to  show 

5 is  that  the  defendant  acted  knowingly  and  willfully,  and 

6 ifs  in  this  context  that  we  usually  end  up  with  a 

7 discussion  about  whether  someone  had  a good  faith  belief 

8 that  they  didn't  have  to  p>ay  the  taxes.  Now,  first,  Aey 

9 have  to  show  that  it  was  knowing  and  willfully.  The 

10  government  has  to  prove  beyond  a reasonable  doubt  that  the 

1 1 defendant  knew  that  she  owed  substantial  federal  income 

12  tax  for  the  particular  year  that  is  charged  that  was 

13  declared  on  any  return  or  returns  filed  should  have  been 

14  declared  on  a return.  Whether  or  not  the  defendant  had 

15  this  knowledge  is  a question  of  fact  that  will  have  to  be 

16  determined  by  you  on  the  basis  of  all  the  evidence. 

1 7 Of  course,  an  act  can  be  done  knowingly  only  if 

18  it  is  done  purposely  and  deliberately  and  not  because  of 

19  mistake,  accident,  negligence  or  odKx  innocent  reason. 

20  Now,  ril  give  you  more  detailed  instiuctioiis 

21  on  all  of  this  at  the  end  of  the  case,  but  I anticipate 

22  that  the  defendant  will  take  the  position  that  she  has  a 

23  good  faith  belief  diat  she  did  not  have  to  pay  or  file  the 

24  income  tax  return.  She  didn't  have  to  pay  the  taxes  in 

25  die  respective  year. 
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1 A defendant  does  not  act  willfully,  we  just 

2 talked  about  the  willfiil  element,  if  she  believed  in  good 

3 faith  that  her  acts  complied  with  the  law.  Therefore,  if 

4 the  defendant  actually  believed  that  she  was  doing  what 

5 was  in  accordance  with  the  tax  statutes,  she  carmot  be 

6 said  to  have  the  criminal  intent  to  willfully  evade  taxes. 

7 Thus,  if  you  find,  after  you  have  heard  ail  the  evidence 

8 in  the  case,  that  the  defendant  honestly  believed  that  she 

9 owed  no  taxes,  even  if  that  belief  was  unreasonable  or 

10  iirationai,  then  you  should  find  her  not  guilty.  However, 

1 1 of  course,  you  will  be  allowed  to  consider  whether  the 

1 2 defendant's  belief  was  actually  reasonable  as  a factor  in 

1 3 deciding  whether  she  held  that  belief  in  good  faith. 

14  It  should  also  be  pointed  out  that  neither  the 

1 5 defendant's  disagreement  with  the  law  nor  her  own 

1 6 belief  — nor  her  own  belief  that  the  law  is 

17  unconstitulional,  if  she  had  that  belief,  no  matter  bow 

1 8 earnestly  that  belief  is  held,  constitutes  a defense  of 

19  good  faith.  It  is,  of  course,  the  duty  of  all  citizens  to 

20  obey  the  law  regardless  of  whether  or  not  they  agree  with 

2 1 it.  So  — and  you'll  get  a copy  of  the  — of  all  of  die 

22  instructions  on  the  elements,  the  concept  of  willfulness, 

23  the  concept  of  a good  faith  belief  before  you're  required 

24  or  asked  to  deliberate,  and  it  will  be  a little  more 

25  detailed  than  the  one  I have  given  you  at  this  time. 
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1 Well,  that's  a summary  of  the  basic  principles 

2 of  law  that  you're  going  to  have  to  be  dealing  with  in 

3 this  case. 

4 Let  me  tell  you  a couple  of  other  things.  Y ou 

5 are  going  to  decide,  obviously,  and  have  to  decide  the 

6 fundamental  question  of  who  you  believe  in  this  case  and 

7 who  you  do  not  believe,  or  perhaps  more  clearly,  you're 

8 going  to  have  to  decide  the  fundamental  question  of 

9 whether  you  believe  the  defendant,  whether  you  believe 

10  other  proof  that  would  suggest  that  you  do  not  believe  the 

1 1 defendant  had  a good  £uth  belief  as  Co  her  not  having  to 

12  pay  taxes  under  the  statutes  that  govern  the  payment  of 

13  taxes.  So  you're  going  to  have  to  decide  who  you  believe 

14  or  who  you  don't  believe  in  this  case.  How  do  you  do 

15  that?  There  arc  a couple  of  things  you  try  to  do, 

16  basically,  usually.  First  of  all,  you  observe  the 

1 7 demeanor  of  each  witness  as  that  witness  testifies, 

1 8 determine  whether  or  not  you  believe  what  the  witness  has 

19  to  say  in  this  case,  determine  whether  or  not  the  witness 

20  has  previously  said  something  different  than  what  the 

21  witness  is  saying  who  is  before  you  in  this  case, 

22  determine  whether  or  not  the  testiznony  of  the  witness  is 

23  different  finiMn  the  testimony  of  other  witnesses  that  you 

24  do  believe  and,  of  course,  use  your  common  sense  in 

25  evaluating  whether  or  not  the  statement,  the  information 
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1 provided  by  each  witness  does  appear  to  you  to  be  a 

2 truthiul  statement  on  their  part.  Use  the  normal 

3 observation  skills  that  you  have  in  your  everyday  walks  of 

4 life.  Obviously,  you're  going  to  make  a determination  on 

5 credibility  in  this  case,  and  I will  give  you  more 

6 detailed  instructions  again  on  that  at  the  end  of  the 

7 case,  but  it  is  a common  sense  type  of  approach  in  which 

8 you  carefully  observe  the  witnesses  as  they  testify. 

9 Let's  talk  about  a couple  of  other  things. 

10  Note  taking.  Well,  you  have  all  got  note  pads,  1 think 

1 1 You're  allowed  to  take  notes  in  the  case,  and  I suggest 

12  that  you  may  want  to  keep  a list  of  witnesses  just  so  you 

13  can  remember  everybody  who  testified.  You  may  want  to 

14  make  a couple  of  notes  about  what  they  say  or  do  not  say. 

1 5 But  let  me  say  this  about  notes:  Don't  let  note  taking 

1 6 interfere  with  your  observing  witnesses.  Don't  get  so 

1 7 busy  taking  notes  that  you're  not  paying  attention  to  the 

1 8 witness  as  each  witness  gives  his  or  her  testimony, 

19  because,  of  course,  ifs  your  observadons  about  their 

20  testimony  that  is  going  to  be  far  more  important.  Y our 

21  notes  are  not  evidence  in  the  case.  They're  just  there  to 

22  remind  you  individually  of  the  testimony  that  you  have 

23  heard  and  the  observations  you  made  as  the  witness  was 

24  testifying.  The  notes  aren't  to  be  shared  with  others  or 

25  used  to  say,  well,  it's  in  my  notes,  it  must  be  true.  We 
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1 all  know  that  that's  not  necessarily  accurate,  people  can 

2 make  erroneous  notations  or  you  might  not  observe 

3 something  the  same  way  that  someone  else  does.  Those 

4 notes  are  for  your  personal  use,  your  personal  use  alone, 

5 they're  not  in  the  evidence.  And  if  you  choose  not  to 

6 take  notes  or  you  don't  have  notes  on  a particular  point, 

7 you're  to  rely  on  your  own  recollection  and  the  collective 

8 recollection  of  everybody  else  on  the  jury  in  determining 

9 what  occurred  here  in  the  courtroom  and  not  on  a set  of 

10  notes.  So  don't  be  overly  influenced  by  somebody's  note 

11  or  the  fact  that  somebody  has  some  notes,  they  shouldn't 

12  really  talk  about  what  axe  in  their  notes,  but  the  fact 

1 3 that  they  have  some  notes  in  making  a decision.  Ifs  your 

14  own  observation,  the  observation  of  all  of  you,  that  is 

15  what  counts  in  this  case. 

16  At  the  end  of  the  case,  again,  Fll  give  you 

17  detailed  instructions.  You  will  have  a written  set  of 

18  instructions.  After  I give  you  those  instructions,  which 

19  will  be  there  to  guide  you,  and  it's  those  instructions 

20  that  you  should  rely  on  in  deciding  the  case. 

21  Mr.  Murphy,  are  you  ready  to  proceed  with 

22  opening  statement  on  behalf  of  the  United  States? 

23  MR.  MURHIY:  Yes,  sir.  Your  Honor. 

24  THE  COURT:  You  may  proceed. 

25 
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1 MR.  MURPHY:  Thank  you.  Your  Honor. 

2 Good  morning,  ladies  and  gentlemeiL 

3 THE  JURY : Good  morning. 

4 MR.  MURPHY:  This  is  the  part  of  the  trial  we 

5 call  opening  statements.  Before  I even  say  anything,  I 

6 want  to  congratulate  you,  ladies  and  gentlemen.  I know 

7 you're  going  to  say  why  is  Mr.  Murphy  congratulating  us 

8 for  sitting  as  a juror  on  a tax  case.  It's  not  the  most 

9 exciting  thing  in  the  world. 

10  Well,  you,  ladies  and  gentlemen,  are  now 

1 1 judges,  you're  judges  of  the  facts  in  the  case.  Now,  you 

12  don't  sit  up  on  the  bench,  you're  in  the  jury  box,  and  you 

1 3 don't  wear  a robe,  but  you,  ladies  and  gentlemen,  listen 

14  to  the  proof  and  make  a decision  based  on  the  law  that  the 

15  judge  gives  you.  And  I always  start  out  by  mentioning 

1 6 that  to  people  because  it's  very  important  diat  you 

17  listen.  Even  a case  that  it's  a little  more  exciting  in 

1 8 terms  of  what  we're  talking  about  can  be  difficult  to 

19  listen  to.  So  it  is  important  that  you  listen,  because 

20  the  proof  is  what  you're  going  to  have  to  make  your 

2 1 decision  about.  And  I know  a lot  of  times  when  you  get 

22  back  after  lunch  late  in  the  day,  it's  difficult  to 

23  listen,  and  I know  everybody  will,  but  it's  important  that 

24  you  do. 

25  As  the  judge  told  you,  this  is  an  income  tax 
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1 evasion  case.  The  indictment  charges  six  counts  of  income 

2 tax  evasion.  One  for  1996,  one  for  1997,  1998.  1999,  2000 

3 and  200 1.  In  Counts  2 through  6,  what's  charged  is  the 

4 evasion  was  aided  or  — not  aided,  but  was  involved  by 

5 filing  of  false  W-4  forms  and  failure  to  file  a return, 

6 ^ure  to  pay  taxes.  In  Count  1,  it's  failure  to  pay 

7 taxes  and  failure  to  file  a return. 

8 Now,  whafs  the  proof  in  this  case  going  to 

9 show?  I anticipate,  ladies  and  gentlemen,  that  the  proof 

10  in  this  case  is  going  to  show  that  the  defendant  was 

1 1 employed  by  Federal  Express  as  a pilot,  and  that  she  filed 

12  income  tax  returns  with  die  exception,  I believe  the  proof 

13  is  going  to  be,  one  year  from  1965  until  1992.  She  didn't 

14  file  any  returns  from  *93  through  2001 . The  conduct 

15  that  — the  years  involved  in  this  case,  however,  axe  '96 

16  through  2001. 

1 7 The  proof  is  going  to  be  that  she  received 

1 8 substantial  income  in  each  of  those  years  and  that  she  had 

19  taxable  income.  Now,  taxable  income,  the  proof  is  going 

20  to  be,  is  that  income  that  remains  after  you  deduct 

21  deductions,  personal  exemptions,  that  sort  of  thing  and 

22  that  that  is  what  you're  actually  taxed  on. 

23  I submit,  ladies  and  gentlemen,  and  expect  the 

24  proof  is  going  to  be  that  in  19%,  the  defendant  had  wages 

25  of  $183,408,  that  she  had  taxable  income  that  year  after 
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making  deductions  for  mortgage  interest  and  those  sort  of 
things  of  $162,883,  and  that  the  tax  due  was  approximately 
$47,000. 

As  to  1997, 1 anticipate  that  the  proof  is 
going  to  be  that  the  defendant  had  wages  totaling  $172,674 
from  Federal  Express,  that  she  had  taxable  income  that 
year  of  $ 147,999  and  the  tax  due  and  owing  was 
approximately  $42,000. 

As  to  1998, 1 anticipate  the  proof  is  going  to 
be  that  defendant  received  approximately  a $168,000  in 
wages  and  disability  insurance  compensation,  that  she  had 
total  taxable  income  of  approximately  $ 1 37,000,  and  that 
the  tax  due  and  owing  for  that  year  was  $36,507. 

As  to  1999, 1 anticipate  the  proof  is  going  to 
that  the  defendant  had  $172,428  in  wages  from  FedEx,  that 
her  taxable  mcome  after  making  allowances  for  deductions 
and  exemptions  ~ okay,  I forgot  to  turn  that  on  this 
morning.  Hopefully,  I won't  blow  everybody  out  of  their 
seats.  Is  that  too  loud  for  y'all? 

Regarding  tax  year,  2000, 1 submit,  ladies  and 
gentlemen,  that  the  proof  is  going  to  be  that  the 
defendant  had  wages  from  Federal  Express  in  the  amount  of 
$191,000  approximately,  taxable  income  that  year  of 
approximately  $1 64,000,  and  tax  due  and  owing  of 
approximately  $47,000. 
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that  says,  under  penalties  of  penury,  I certify  that  I am 
entitled  to  the  number  of  withholding  allowances  on  this 
certificate  or  I'm  allowed  to  claim  e?wmpt  status. 

Employee  signature  of  Ms.  Kuglin,  signed  her  name  and 
dated  it  in  every  case.  And  in  every  case  except  one,  she 
added  the  language  reserving  all  of  my  constitutional 
rights  in  this  matter,  to  the  peijury  declaration  where 
you  swear  imder  the  penalty  of  peijuiy  that  tiiat  is  a 
truthful  statement. 

The  proof  is  also  going  to  show  again  that  once 
that  was  submitted.  Federal  Express  withheld  no  income 
tax.  Further,  there  is  going  to  be  proof  that  no  tax 
returns  were  filed  by  the  defendant  during  this  period, 
and  that  based  on  the  agent's  investigation,  except  for 
the  one  year  — one  year  where  a sum  of  13  — 
approximately  $1300  was  withheld  from  ti^  Kemper  Insurance 
checks,  there  was  no  other  withholding  and  no  tax  payment. 
And  further,  the  proof  is  going  to  be  that  during  this 
period  of  time,  Ms.  Kuglln's  check  was  deposited  at  the 
Federal  Express  Credit  Union,  and  from  '96  till  — at 
least  there  will  be  records  from  '96  to  2000, 1 anticipate 
the  proof  is  going  to  be  that  she  would  paid  be  by 
electronic  funds  transfer,  and  most  days  that  there  was  a 
payday,  Ms.  Kuglin  or  someone  would  go  down  to  the  bank 
and  withdraw  large  sums  of  cash  that  same  day  as  the 
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1 As  to  200 1 , 1 submit  the  proof  is  going  to  be 

2 that  the  defendant  had  wage  income  of  $ 190,000 

3 approximately  in  2001,  taxable  income  of  $161,000,  in 

4 2001,  tax  due  and  owing  of  approximately  $45,000. 

5 Now,  the  proof  is  also  going  to  show  a pattern 

6 with  the  defendant's  W-4  filings.  You  will  see  W-4s,  but 

7 the  proof  is  going  to  be  that  that  is  where  you  claim  your 

8 withholding  exemptions.  The  defendant  in  1 988  submitted  a 

9 statement  to  Federal  Express  in  which  she  claimed  six 

10  withholding  exemptions.  I anticipate  the  proof  is  going 

11  to  be  in  1990,  she  submitted  a W-4  to  Federal  Express 

12  where  she  had  ten  exemptions.  Then  somewhere  along  1996, 

13  1995,  Federal  Express  stopped  withholding  income  tax  from 

14  the  defendant's  wages,  and  that  around  that  time,  she 

15  submitted  the  W-4  and  — where  she  claimed  exemption. 

16  Now,  the  proof  is  going  to  be  that  on  W-4 

17  forms,  there's  a line  that  says  I claim  exemption  from 

1 8 withholding  for  the  year,  and  I certify  that  I meet  both 

19  the  followii^  conditions  for  exemption.  Last  year,  I had 

20  the  ri^t  to  a refund  of  ail  federal  income  tax  withheld 

21  because  I had  no  tax  liability,  and  this  year  I expect  a 

22  refund  of  ail  federal  income  tax  withheld  because  I have 

23  no  tax  liability.  If  you  meet  both  conditions,  write 

24  exempt  here,  and  there's  a box  for  exempt. 

25  Then  if  you  go  down,  there's  a signature  line 
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1 paycheck  was  deposited.  There  will  also  be  proof  that 

2 because  of  some  tax  problems  that  Ms.  Kuglin  had  that 

3 there  were  levies  made  against  her  and  garnishments  and 

4 that  she  was  sent  notice  of  these.  That  is  in  sum  what  I 

5 anticipate  the  proof  is  going  to  be,  and  the  reason  we  do 

6 this  is  because  weVe  going  to  have  several  different 

7 witnesses.  This  isn't  like  television  where  you  have  one 

8 witness  who  can  get  up  there  and  give  you  all  the  proof 

9 I anticipate  the  government  will  have  14,  15  witnesses. 

10  Most  of  it  will  go  pretty  quick,  but  this  way  we  do  this 

1 1 so  you  can  understand  there  will  be  people  coming  that 

1 2 will  give  proof  about  the  mortgage  interest,  the  agent 

13  will  go  through  the  tax  computation,  FedEx  will  come  in 

14  and  there  will  be  proof  about  the  wages  paid. 

15  Ladies  and  gentlemen,  I am  just  about  done.  I 

16  just  want  to  urge  you  to  listen  to  all  the  proof  in  this 

17  case,  because,  remember,  you're  the  judges,  and  it  is 

1 8 going  to  be  up  to  you  to  decide  whether  the  defendant  did 

19  evade  taxes  and  did  so  knowingly  and  willfully.  Thank 

20  you,  ladies  and  gentlemen. 

21 
22 

23 

24 

25 
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1 MR.  BECRAFT:  May  it  please  the  court  - I kind 

2 of  hate  these  microphones,  anybody  having  any  problem  with 

3 me  speaking  too  loud  or  are  you  having  any  problem  hearing 

4 me? 

5 THE  COURT:  Have  you  got  your  mic  on? 

6 MR.  BECRAFT:  I thought  I turned  it  on.  Judge, 

7 I was  looking  for  the  red  light  to  come  on. 

8 THE  COURT:  Ifyou  don't  have  it  on,  it's  not 

9 through  our  system,  and  that  way  you  can't  be  heard  in  the 

10  clerk's  office.  And  we  need  — you  know,  that's  — 

1 1 MR.  BECRAFT:  Somehow,  the  little  — how  is 

12  that? 

1 3 May  it  please  the  court,  ladies  and  gentlemen 

14  of  the  jury,  before  I give  you  at  this  stage  what  lawyers 

15  call  opening  statement  and  in  opening  statement  what  we 

16  like  to  do  is  kind  of  give  you  a road  map  of  what  this 

1 7 case  looks  like.  Y ou  know,  I want  to  first  express  before 

18  I get  rolling  this  morning,  something  that  everybody  on 

1 9 fiiis  side  of  the  courtroom  believes.  I think  Judge 

20  McCalla  will  agree  with  what  I say,  I know  Mr.  Murphy  will 

2 1 agree  with  what  I say  Ms.  Kuglin  and  Mr.  Bemhoft.  You 

22  know,  yesterday  when  y'all  came,  we  spent  a whole  day 

23  picking  the  jury.  A lot  of  you  saw  some  of  these  other 

24  people  get  up,  oh,  you  know,  I got  some  problem,  some  of 

25  those  were  real  problems.  But  as  to  each  and  every  one  of 
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1 you,  I think  you  appreciated  and  understood  the  civic  duty 

2 that  was  being  imposed  upon  you  and  the  need  here  in 

3 America,  particularly  in  reference  to  criminal  cases,  for 

4 us  to  call  in  our  fiiends  and  neighbors,  people  from  (he 

5 community  and  come  in  and  decide  a case  that  can't  be 

6 decided  without  your  intervention. 

7 Now,  let  me  just  tell  you,  ladies  and 

8 gentlemen,  on  this  side  of  the  room,  we  really  appreciate 

9 what  you  have  done. 

1 0 You  know,  as  Judge  McCalla  has  told  you,  this 

11  is  a criminal  case,  and  Fve  — you  know,  while  he  was 

12  giving  y'all  instructions  this  morning,  what  I did  is  I 

13  kind  of  sat  down  and  listened  to  what  he  had  to  say,  and  I 

14  have  written  out,  y'all  can  fault  me  for  my  handwriting, 

1 5 but  let  me  kind  of  summarize,  if  I can,  what  tins  case  is 

16  about.  Here  in  America,  you  know,  we  have  an  indictment 

17  that  comes  out,  it's  a piece  of  paper  or  several  pieces  of 

1 8 paper,  and  what  they  do  is  they  make  a formal  accusation 

19  of  the  commission  of  a crime.  Here  in  this  case,  what  we 

20  have  is  we  have  got  an  indictment,  and  I want  to 

21  familiarize  yourselves  with  what  we're  dealing  with.  As 

22  you  have  been  told  before.  Count  1 alleges  that  tax 

23  evasion  was  committed  in  '96,  Count  2 is  in  ^97,  Count  3 

24  is  in  '98,  Count  4 is  in  '99,  Count  5 is  in  2000  and  Count 

25  6 is  in  2001.  Tax  evasion.  What  is  that  we're  going  to 
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1 have  to  look  at  here?  What  are  the  elements,  as  Judge 

2 McCalla  told  you  about  earlier  this  morning?  Weil,  you 

3 know,  lawyers  take  a look  at  statutes,  and  we  sit  there 

4 and  we  kind  of  --  we  divide  them  into  what  we  call 

5 elements.  Elements  are  facts.  What  does  the  goverrunent 

6 have  to  prove  beyond  a reasonable  doubt  that  a crime 

7 that's  charge  in  the  mdictment  was  committed.  Indus 

8 situation,  as  Judge  McCalla  told  you  a minute  ago,  Fm 

9 kind  of  summarizing  the  fact  or  element  that  must  be 

1 0 proven  was  taxes  were  owed. 

11  MR- MURPHY:  Judge,  can  we  approach  for  a 

12  second? 

13  THE  COURT:  You  may. 

14  (The  following  proceedings  had  at  side>bar 

15  bench.) 

16  MR.  MURPHY:  Judge,  Fm  not  trying  to  waylay 

17  Mr.  Becraft,  but  this  is  opening,  not  closing.  And 

18  talking  about  elements  at  this  point  » 

19  MR.  BECRAFT:  I want  to  just  talk  about  intent, 

20  Your  Honor,  that  is  where  I was  headed,  real  quickly  move 

2 1 through  some  of  the  things  about  what  is  important  in  this 

22  case,  make  admissions,  tell  the  jury  what  this  case  is 

23  about,  which  is  all  criminal  intent.  That's  where  Fm 

24  headed. 

25  THE  COURT:  As  a general  proposition,  the 
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1 purpose  of  opening  statement  is  to  give  a road  map  as  to 

2 what  proof  is  anticipated  ~ what  proof  is  anticipated  by 

3 the  respective  party,  and  that  does  not  mean  usually 

4 having  a detailed  discussion  of  the  elements,  that  sort  of 

5 thing 

6 MR.  BECRAFT:  I luxlerstand. 

7 THE  COURT:  it  is  more  of  a road  map. 

8 MR.  BECRAFT:  I will  irwve  on.  Your  Honor. 

9 (The  following  proceedings  were  had  in  open 

10  court.) 

1 1 MR.  BECRAFT:  What  I want  to  point  out  to  you 

12  is  what's  important  for  this  case,  what  y'all  arc  going  to 

13  have  to  decide  is  primarily  the  criminal  intent  that  Judge 

14  McCalla  told  you  what's  in  issue  in  this  case, 

15  willfiilness.  That's  that  criirtinal  intent  I was  telling 

16  youaboutwhcn  we  were  picking  the  jury.  The  government 

17  is  going  to  come  in  in  this  case  and  offer  some  proof  and 

1 8 you're  going  to  find  out  most  of  it  is  probably  not  going 

19  to  be  contested  by  the  defense.  The  defense  does  not 

20  contest  — Vemie  Kuglin  does  not  contest  the  fact  that 

2 1 she  worked  for  FedEx  and  she  made  good  money.  She's  not 

22  going  to  contest  all  these  other  things  (hat  the 

23  government  is  going  to  be  talking  about.  These  witnesses, 

24  they're  going  to  come  up  here  and  testify  about  how  much 

25  was  made  or  how  much  interest  was  paid  on  mortgages  and 
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1 everything  else.  Ladies  and  gentlemen,  that's  not  the 

2 issue  in  this  case,  at  least  from  the  defense.  What  is  in 

3 question  is  that  criminal  stale  of  mind.  Did  Vemie 

4 Kuglin  commit  the  crime  of  tax  evasion  with  a criminal 

5 intent?  Did  she  act  willfully? 

6 Now,  let  me  tell  you  about  — I think  you  need 

7 to  know  something  about  who  Vemie  Kuglin  is  in  order  for 

8 you  to  make  an  assessment  of  her  intent.  Fve  never  ask 

9 her  her  date  of  birth,  and  I'm  not  going  to,  but  her 

10  parents  were  missionaries,  and  Uiey  were  missionaries  to 

1 1 Africa  at  some  time  in  the  past,  and  Vemie  Kuglin  was 

1 2 bom  in  Africa,  but  her  parents  were  from  Kansas.  And 

13  after  a certain  number  of  years  in  the  field,  that  family 

14  came  back,  and  Vemie  Kuglin  enrolled  in  school  in  Kansas, 

1 5 and  she  ultimately,  let's  say,  in  the  early  '60s  went  to 

1 6 college.  The  proof  is  going  to  be  that  she  had  enough 

1 7 high  school  credits  to  move  without  getting  a degree 

1 8 straight  into  college.  She  went  a couple  of  years  to 

1 9 college  in  Kansas.  Right  after  that,  you  know,  she  had, 

20  during  the  course  of  her  teenage  years  and  early  college 

2 1 years,  she  was  doing  things  like  waiting  tables,  being  a 

22  waitress,  but  by  the  mid  60s,  '65,  1966,  she  worked  her 

23  way  down  to  Dallas  where  she  became  a flight  attendant  for 

24  Braniff  Airlines.  And  after  a couple  of  years  of  being  a 

25  flight  attendant  fOT  Braniff  Airlines,  she  met  a man  out 


OPENING  STATEMENT  BY  MR.  BECRAFT 
256 

1 in  California,  married  him,  and  as  a result  of  have  union, 

2 they  had  a son  by  the  name  of  Christopher.  Unfortunately, 

3 that  marriage  didn't  work  out  and  the  parties  were 

4 divorced.  So  in  the  early  '70s,  you  know  Vemie  Kuglin 

5 has  been  a flight  attendant,  she  had  been  married,  she  is 

6 now  divorced,  she  has  got  to  support  a young  baby  boy,  and 

7 she  does  such  things  as  become  a librarian,  she  becomes  a 

8 book  binder,  she  does  other  odds  and  ends,  and  I think  one 

9 of  her  jobs  was  she  worked  for  Welfare,  but  ultimately 

10  while  doing  these  jobs  and  raising  her  young  son,  she 

1 1 detennined  that  she  had  an  interest  in  flying.  So  in  the 

12  70s,  75, 76,  '77, 78,  right  around  there,  Vemie 

13  Kuglin  decided  I want  to  become  a pilot,  and  I think  she 

14  was  living  in  Dallas  at  the  time  and  took  her  first  flying 

15  lesson.  After  that,  she  became  a flight  instructor.  By 

16  some  time  around  1980  or  1981,  there  was  a company,  I 

17  think,  in  Lafay^te,  Louisiana  by  the  name  of  Royal 

1 8 Airlines,  and  she  became  a corporate  pilot  for  that 

19  company.  By  1985,  she  did  what  most  people  wanted  to  do, 

20  hey,  if  you're  a pilot  and  you  want  to  get  a job  with  one 

21  of  the  big  commercial  aiiiines.  Weil,  ultimately,  she  did 

22  get  a job  in  1985  with  FedEx.  She  moved  to  Memphis  from, 

23  I believe,  Dallas  or  Louisiana,  and  she  has  lived  here 

24  ever  since.  By  1985,  you  know,  if  you  take  the  trolly  all 

25  the  way  down  to  Beale  Street,  there  is  Waterford  condos 
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1 down  there.  In  1989,  she  bought  that  apartment  down 

2 there,  or  that  condominium.  What  she  does  and  what  she 

3 has  done  for  most  of  her  life  is  a FedEx  pilot  or  at  least 

4 since  1985.  We  ail  know  what  FedEx  does,  those  pilots  get 

5 to  the  airport  about  — you  know,  sometime  in  the  evening, 

6 and  while  we're  in  bed,  those  FedEx  pilots  are  flying  all 

7 over  the  country  delivering  their  cargo.  And  after  they 

8 go  from,  say,  like  frcMn  Memphis  to  Dallas  or  San  Francisco 

9 or  Portland,  then  tiiey  come  back.  You  know,  it  is  early 

10  morning  when  they  get  ready  to  go  to  bed,  and  they  go  to 

1 1 bed,  and  then  they  get  up  and  they  do  the  same  thing. 

1 2 These  are  night  people,  and  that’s  what  Vemie  Kuglin  was 

1 3 doing,  and  she  was  paid  good  money  to  be  a pilot. 

14  As  Mr.  Murphy  mentioned  a minute  ago,  since  the 

1 5 early  '60S  probably,  I don't  know  the  exact  date,  perhaps 

16  the  government  can  tell  us,  all  the  way  up  through  the 

17  '90s  Vemie  Kuglin  was  like  anybody  else,  she  filed  those 

1 8 federal  income  tax  returns.  But  what  changed  her  mind? 

1 9 What  caused  her  to  think  otherwise?  Let  me  kind  of  give 

20  you  a road  map  of  what  her  beliefs  were.  I have  kind  of 

2 1 summarized  them  in  certain  categories.  If  you  can  kind  of 

22  look  at  this,  I want  to  kind  — if  you're  like  me,  you 

23  know  I want  to  kind  of  categorize  these  types  of  belief. 

24  The  first,  she  has  a belief  that,  well,  the  federal  income 

25  tax  is  an  excise  tax,  and  based  upon  her  reading  of 
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1 materials,  an  excise  tax  can't  be  imposed  upon  the  right 

2 to  earn  a living.  That's  point  number  one.  Point  number 

3 two,  she  has  been  through  this  Internal  Revenue  Code,  and 

4 she  thinks  that  those  that  are  required  to  file  an  income 

5 tax  returns  are  parties  that  are  statutorily  made  liable 

6 for  a inccone  tax,  and  she  has  been  unable  to  find  such  a 

7 pFovisi(»i  in  the  code.  And  finally  her  third  major  belief 

8 is  that,  you  know,  let's  call  it  the  Paperwork  Reduction 

9 Act  argument  The  government  has  got  to  assign  OMB 

10  control  numbers  to  certain  documents  and  regulations,  and 

1 1 from  her  investigation  of  tax  laws  and  other  items,  she 

12  has  reached  the  conclusion  that,  hey,  this  Form  1040 

13  doesn't  match  up  with  what  I see  here.  Why  do  I see  Form 

14  2555  entitled  foreign  earned  income  as  what  appears  to  her 

15  to  be  the  form  that  should  be  required  to  be  filed?  All 

16  of  these  are  oddities,  but  they  are  important  for  Vemie 

17  Kuglin. 

18  Now,  how  did  she  arrive  at  these  beliefs?  Let 

19  me  kind  of  summarize,  if  I can.  In  1992,  Vemie  Kuglin  is 

20  probably  somebody  that's  apolitical.  One  evening,  as  she 

2 1 is  kind  of  vacuuming  around  her  condominium,  she  has  got 

22  the  TV  on,  and  there  she  is  listening  to  C-Span  and  there 

23  is  a party  convention,  a political  party  convention  on, 

24  the  Libertarian  party,  and  she  didn't  know  anything  it, 

25  and  she  sat  down  to  watch  this  Libertarian  party 
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1 convention,  these  people  debating,  and  she  said,  you  know, 

2 Fm  kind  of  interested  in  this.  As  a result  of  seeing 

3 what  she  saw  on  TV,  she  contacted  a man  that  lives  here  in 

4 Memphis,  Don  Winfield,  and  as  a result  of  them  talking, 

5 ultimately  Vemie  Kuglin  is  becoming  somebody  who  is 

6 extremely  interested  in  the  Libertarian  party.  She  and 

7 Mr.  Winfield,  they  kind  of  go  to  little  meetings  around 

8 the  state  to  fellow  Libertarians.  She  goes  to  meetings  in 

9 other  cities  across  America,  and  as  she  is  getting  into 

1 0 this  study  and  comprehension  and  understanding  of  the 

1 1 message  of  the  Libertarian  party,  she  starts  encountering 

12  and  rtinning  across  tax  information.  People  in  the 

1 3 Libertarian  party  are  saying,  well,  you  know  — they're 

14  talking  about  taxes.  Well,  as  a result  of  the  talking 

15  about  taxes,  you  know,  Vemie  hears  such  things  as  people 

1 6 saying,  well,  you  know,  it's  voluntary.  And  Vemie  checks 

1 7 that  out,  and,  you  know,  she  sees  actual  govemment 

1 8 documents,  our  tax  system  is  based  upon  voluntary 

1 9 compliance.  That  creates,  you  know,  a view  of  the  tax 

20  laws  that  she  has  never  seen  before.  She  always  thought 

21  it  was  mandatory.  Now,  the  govemment  is  saying  our 

22  remember  system  is  based  on  voluntary  compliance.  Well, 

23  once  she  starts  seeing  these  documents,  she  makes  a 

24  commitment  I want  to  learn  something  about  the  federal 

25  income  tax  laws.  One  of  the  first  things  that  she  did  is 
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1 somehow  some  way,  she  will  tell  us,  but  this  is  a cassette 

2 series,  constitutional  convention  by  Walter  Cronkyte,  the 

3 ratification  debates,  the  Bill  of  Rights,  the  text  to  the 

4 United  States  Constitution,  she  starts  listening  to  stuff 

5 like  this.  She  starts  reading  the  Declaration  of 

6 Independence.  She  reads,  you  know,  publications  that  are 

7 put  out.  Freedom  Daily.  She  reads  books  that  she  has 

8 never  read  before,  things  that  explain  politics,  economics 

9 and  taxation.  And  this  process  of  learning  about  the  law 

10  for  her  for  the  first  time  is  very  revealing.  Ultimately, 

1 1 by  some  time  in  *92  or  *93,  she  is  beginning  to  engage  in 

1 2 a real  detailed  study  of  the  law,  what  she  perceives  to  be 

13  the  law.  Now,  I need  to  tell  you  before  I get  into  the 

14  details  of  this,  I want  to  — I made  a promise  to  Judge 

15  McCalla  earlier,  and  I make  a promise  to  you  now,  you 

16  know,  what  is  going  to  be  important  in  this  case  is  Ms. 

1 7 Kuglin's  beliefs  and  whether  or  not  you  believe  that  they 

1 8 were  her  firmly  held  belief.  Now,  her  beliefs,  you  know, 

1 9 when  she  gets  up  diere  on  the  stand,  I want  to  you 

20  remember  this  one  fact.  When  she  says,  well,  I think  this 

21  is  the  law  or  I believe  that  this  is  what  the  law  is,  I 

22  want  to  tell  you  right  now,  and  Fm  going  to  bring  this  up 

23  with  one  of  the  first  series  of  questions  Fm  going  to  be 

24  asking  her,  our  position  is  that's  what  she  says  up  there 

25  are  her  beliefs  about  the  law.  Don't  confuse  it  with  what 
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1 the  court  is  going  to  tell  you  in  the  way  of  jury 

2 instmchoDS  at  the  end  of  this  case.  But  Ms.  Kuglin  has 

3 certain  beliefs  about  the  law.  She  studied  the  United 

4 States  Constitution,  she  foimd  out  that  the  Constitution 

5 authorizes  Congress  to  impose  two  types  of  taxes.  She  did 

6 land  of  a study  of  the  history  of  income  taxation  at  the 

7 federal  level.  She  learned  that  in  1895,  you  know,  she 

8 read  some  documents  that  she  thought  were  decisions  of  the 

9 United  States  Supreme  Court,  a case  called  the  Pollock 

10  case  that  held  bad  income  tax  unconstitutional.  She  read 

1 1 and  studied  stuff  about  the  ratification  of  the  I6th 

1 2 Amendment  the  federal  income  tax  amemlment  She  read  a 

1 3 case  called  the  Biushaber  case  and  reached  the  conclusion 

14  that  in  a constitutional  sense,  die  federal  income  tax  is 

1 5 an  excise  tax,  point  number  one  as  I put  up  here.  Now, 

1 6 she  didn't  stop  there.  What  is  important  for  Vemie 

1 7 Kuglin  is  in  her  mind  she  envisioned,  well,  the  federal 

18  income  tax  is  a thing  known  as  an  excise  tax.  So  what  is 

19  an  excise  tax?  And  so  she  started  reading  cases,  and  one 

20  of  the  things  that  was  real  important  for  Vemie  Kuglin 

2 1 was  a case  that  she  thought  was  the  Tennessee  ~ the 

22  Supreme  Court  case  of  1 960  called  the  Jack  Cole  against 

23  McFarland,  and  she  read  that  case,  and  it  says  an  excise 

24  tax  can't  be  used  to  tax  the  right  to  earn  a living.  And 

25  she  concludes  that  that  is  a very  fundamentally  important 
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1 case,  so  fundamentally  important  that  that  is  the  reason 

2 why  there's  no  state  income  tax  here  in  Tennessee.  So  it 

3 is  logical  from  her  viewpoint  to  draw  a conclusion  based 

4 upon  what  ^e  understands  are  court  cases,  and  she  reaches 

5 the  conclusion,  well,  hey,  I can  see  how  people  are 

6 talking  about  you  may  not  owe  the  federal  income  tax.  But 

7 she  doesn't  stop  there,  she  moves  on  and  she  does  some 

8 other  studying,  what  I call  legal  belief  number  two  up 

9 there  on  the  screen.  What  she  did  is,  as  you  can  see,  not 

10  that  we're  going  to  be  offering  this  into  evidence,  you 

1 1 can  see  that  by  July  of  1994,  Vemie  Kuglin  had  ordered  a 

12  copy  of  the  Internal  Revenue  Code.  Big  thick  book.  She 

13  reads  some  documents  that  come  from  the  IRS  that  identify 

14  the  various  laws  that  require  you  to  file  a return.  So 

15  she  said  I'm  going  to  study  those  laws,  and  she  sits  down 

16  and  does  it,  and,  you  know,  when  she  reads  what  she 

17  believes  to  be  Section  6001  of  the  Internal  Revenue  Code 

1 8 and  60 1 1 of  the  Internal  Revenue  Code,  she  says  that  the 

1 9 law  for  filing  returns,  it  doesn't  say  something  like 

20  every  American,  it  says  somethii^  to  the  effect  that  every 

2 1 person  liable,  without  telling  you  who  it  is.  So  as  a 

22  result  of  looking  at  the  law,  Vemie  Kuglin  starts  looking 

23  around  and  trying  to  find  am  I liable  for  the  federal 

24  income  tax,  and  to  make  a long  story  short,  she  ultimately 

25  goes  throu^  the  income  tax  sections  of  that  big  thick 
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1 book  over  there  and  reaches  the  conclusion,  well,  I only 

2 found  one  statute  that  makes  anyone  liable  for  the  federal 

3 income  tax,  that's  the  only  agent  for  nonresident  aliens 

4 and  foreign  corporations,  and  Tm  not  a nonresident  alien 

5 and  Fm  not  a foreign  corporation,  and  I'm  not  making 

6 payments  to  nonresident  aliens  and  foreign  corporations. 

7 So  she  reaches  the  conclusion,  hey,  I don’t  have  to  file 

8 income  tax  returns.  But  then  perhaps  one  of  the  final 

9 things  that  kind  of,  you  know,  kind  of  solidified  her 

1 0 beliefs  was  this  thing  about  the  Paperwork  Reduction  Act. 

1 1 She  will  explain  what  her  beliefe  are  about  this 

12  particular  law.  You  will  hear  OMB  control  numbers  on 

13  forms.  There  are  OMB  control  numbers  on  regulations.  She 

14  knows  that  under  this  particular  law,  a tax  regulation  has 

1 5 to  have  an  OMB  control  nun^^er.  She  knows  or  she  believes 

1 6 that  Section  one  of  the  hatemal  Revenue  Code  is  the 

17  section  that  imposes  the  tax.  She  knows  that  the 

1 8 regulation  that  corresponds  to  that  is  Treasury  Regulation 

19  1.1-1.  Now,  Vemie  Kuglin  took  a publication  that  comes 

20  from  the  government  and  merely  looked  up  to  see  what  is 

21  the  form  that  applies  to  the  tax  imposed  secfion  of  the 

22  Internal  Revenue  Code.  And  to  her  amazement,  she  came  up 

23  with  this  Form  2555  entitled  foreign  earned  income. 

24  Now,  ladies  and  gentlemen,  you  can't  say  that 

25  Vemie  Kuglin  is  a legal  scholar,  but  you  can  say  that  she 
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1 is  an  ordinary  American,  and  you  can  say  that  an  ordinary 

2 American  has  a right  to  sit  down  and  read  what  she 

3 understands  to  be  the  law,  to  read  cases  and  draw 

4 conclusions,  and  so  as  a result  of  her  studies,  what 

5 Vemie  Kuglin  did  is  that  for  '93,  '94,  '95  or 

6 thereabouts,  you  know,  she  is  working  at  FedEx  and  she  is 

7 having  withholding  from  her  wages,  but  by  the  fall  of  '95, 

8 she  is  committed  to  her  posifion,  she  really  believes  diat 

9 she  is  not  reqriired  to  file  returns,  she  really  believes 

10  that  she  is  not  subjected  to  withholding.  She  has  a 

1 1 meeting  some  time  in  1995 , one  of  the  people  that  she  met 

12  here  in  Memphis  had  a little  px-oblem  with  the  IRS,  and 

13  they  go  down  to  a meeting,  and  at  this  meeting,  you  know, 

14  where  Vemie  Kuglin  ^ts  to  see  the  IRS  inter  — dealing 

15  with  somebody  who  is  claimed  to  owe  taxes,  she  starts 

16  asking  questions.  And  she  leams  that  the  IRS  agents 

17  don't  want  to  answer  the  questions,  and  so  she  is  directed 

1 8 to  study  the  law,  go  to  the  law  library  or  hire  a lawyer. 

19  So  what  does  Vemie  Kuglin  do  as  a result  of  what  the  IRS 

20  told  hei7  Goes  to  the  library,  rues  over  there  to  Memphis 

2 1 State,  does  studying.  She  runs  into  an  organization  that 

22  has  lawyers  on  board.  Ultimately,  she  gets  those  lawyers 

23  to  do  some  things  for  her.  She  did  what  the  IRS  said  do 

24  as  a result  of  this  meeting.  But  then  by  the  fall  of 

25  1995,  Vemie  Kuglin  — I think  she  said  she  wrote  a lot  of 
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1 this  while  she  was  flying,  but  she  writes  some  letters  to 

2 die  IRS,  October  of '95,  November  of '95.  She  has  got  a 

3 series  of  questions  that  she  poses  to  the  IRS,  one  of 

4 which  is  what  law  makes  me  liable  for  the  federal  inc<»ne 

5 tax  and,  therefore,  required  to  file  an  income  tax  return. 

6 She  sends  it  to  the  IRS.  Did  she  get  a response?  No.  A 

7 month  later,  she  sends  another  letter  to  the  IRS.  Does 

8 she  get  a response?  No.  Those  are  two  letters  that  we're 

9 going  to  offer  into  evidence  here.  Now,  having  not 

1 0 received  a reply  fit>m  the  government,  Vemie  Kuglin 

1 1 decided  that  there's  something  to  hide,  and  she  started 

1 2 implementing  her  belief,  which  are  not  something  that's 

1 3 drawn  out  of  the  thin  air,  but  virtually  everything  diat 

14  she  believes  comes  from  the  law  or  the  government  itself. 

15  So  by  December  29th,  December  the  30th  of  1995,  Vemie 

1 6 Kuglin  gets  around  to  submitting  to  FedEx  diis  document 

17  right  here,  which  is  the  first  exempt  Fonn  W-4  with  a 

18  bunch  of  attachments.  Thereafter  you  know,  the 

1 9 government  is  goii^  to  bring  in  somebody  from  FedEx,  hey, 

20  think  Vemie  Kuglin  submitted  this  W-4  exempt  You  bet 

2 1 Vemie  Kuglin  is  a woman  that  has  firmly  held  beiiefr. 

22  Those  firmly  held  beliefs  caused  her  to  ask  quesfians  of 

23  the  IRS.  Ultimately,  she  hired  lawyers  to  ask  these 

24  questions  of  the  IRS.  You  know  what,  ladies  and 

25  gentlemen?  This  whole  problem  could  have  been  resolved  if 
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1 somebody  in  the  government  had  answered  those  questions. 

2 So  this  case,  ladies  and  gentlemen,  let  me  tell  you  what 

3 it  boils  down  to.  I think  that  this  is  the  redeeming 

4 thing  of  this  case.  Tax  evasion  is  not  committed  by 

5 reading  the  law  and  relying  on  the  government  This, 

6 ladies  and  gentlemen,  is  acting  in  good  faith.  That's 

7 what  the  evidence  will  show  in  this  case.  And  that, 

8 ladies  and  gentlemen,  is  the  reason  why  Vemie  Kuglin  is 

9 not  guilty.  That  concludes  my  remarks.  I hope  that  we 

10  can  finish  this  case  by  sometime  tomoirow  afternoon. 

1 1 Thank  you. 

12  THE  COURT;  Mr.  Murphy,  you  may  call  your  first 

13  witness. 

14  MR- MURPHY:  Yes,  sir.  Your  Honor. 

15  THE  COURT:  If  you  would  stop  ri^  there  and 

16  raise  your  right  hand  at  the  podium.  I'm  going  to  let  you 

17  get  over  to  the  mioophone,  thanks  very  mudi.  Do  you 

1 8 swear  diat  the  testimony  you  are  about  to  give  in  this 

19  case  will  be  the  truth,  the  whole  truth  and  nothing  but 

20  the  truth,  so  help  you  God? 

21  THE  WITNESS:  Ido. 

22  THE  COURT:  You  may  have  a scat  up  here. 

23 

24 

25 
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1 MARY  ANN  OSBORNE, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintiff,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BY  MR  MURPHY: 

7 Q.  Would  you  state  your  name,  please,  ma’am? 

8 A.  Mary  Ann  Osborne. 

9 Q.  And  who  do  you  work  for,  Ms.  Osborne? 

10  A.  I work  for  Internal  Revenue  Service. 

1 1 Q.  And  what  do  you  for  the  Internal  Revenue  Service? 

1 2 A.  My  job  title  is  court  witness  coordinator. 

13  Q.  Okay.  Are  you  also  involved  with  — you  have  got 

1 4 knowledge  of  how  the  IRS  keeps  custody  of  documents? 

1 5 A.  Yes,  sir,  I rqiresent  the  custodian  of  records,  I do 

1 6 prepare,  research  and  receive  these  documents  and  do  prepare 

17  them  for  court. 

18  Q.  Okay. 

19  MR  MURPHY:  Your  Honor,  if  I could  approach. 

20  THE  COURT:  You  may. 

2 1 MR  MURPHY : We  have  already  shown  this  to 

22  defense  counsel. 

23  MR  BECRAFT:  May  it  please  the  court,  for  this 

24  witness,  there’s  not  going  to  be  any  objection  to  the 

25  exhibits  that  Mr.  Murpl^  offers. 


1 Q.  Ma’am,  I passed  you  a document,  would  you  tell  me  what 

2 that  document  is? 

3 A.  This  is  a certified  copy  of  the  individual  master  file 

4 transcript,  what  we  call  a complete. 

5 Q.  Now,  what  information  goes  in  an  individual  master  file 

6 transcript? 

7 A.  The  individual  master  file  transcript  is  a record  of 

8 all  actions,  transactions  or  anything  taken  or  done  to  the 

9 taxpayer's  account. 

10  Q.  Okay.  And  that  particular  individual  master  file  that 

1 1 I passed  to  you,  who  was  that  for? 

12  A.  Vemice  Kugiin. 

13  Q.  Would  you  spell  the  first  and  last  name? 

14  A.  First  name  V-E-R-N-I-C-E.  Last  name  K-U-G-L-I-N. 

15  Q.  And  what  was  the  social  security  number  for  that 

16  taxpayer? 

1 7 A.  The  social  security  number  is 

18  Q.  All  right.  Now,  can  you  examine  that  document  and  tell 

19  us  what  years,  if  any,  Ms.  Kugiin  has  filed  income  taxes, 

20  income  tax  returns,  raffier? 

21  A The  first  income  tax  return  filed  was  in  1965.  Let  me 

22  back  up  just  a little  bit.  The  first  document  we  have  of 

23  something  being  done  to  this  account  was  in  1%5. 

24  Q.  Okay. 

25  A.  1966,  1967. 
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1 Q.  Now,  ’66  and  '67,  tax  returns  were  filed? 

2 A.  Fm  assuming  they  were.  Looking  at  this  document,  I 

3 cannot  tell  you  for  sure. 

4 Q.  Okay.  Keep  going. 

5 A.  There  is  nothing  listed  here  for  1%9,  so  there  is 

6 nothing  documented  for  1969.  There  was  something  done  to  this 

7 account  in  1970,  1971,  1972,  1973,  1974,  1975,  *76,  77,  78, 

8 ’79,  ’80,  '81,  ’82,  '83,  '84,  ’85,  '86,  ’87,  '88,  '89,  ’90, 

9 '91, '92, '93. 

10  Q.  Were  tax  returns  filed  in  '93? 

1 1 A.  Yes,  there  was. 

12  Q.  Okay.  Now,  what  kind  of  tax  return  was  filed  in '93? 

1 3 Was  that  a substitute  return? 

14  A.  Yes,  sir,  it  was  a substitute  return. 

15  Q.  Okay.  What  is  a substitute  return? 

1 6 A A substitute  return  is  where  enough  data  has  been  sent 

17  in  to  Internal  Revenue  Service  by  businesses,  banks  or 
IS  whatever  to  enable  them  to  assess  tax  on  a tax  return. 

19  Q.  Okay.  And  does  die  IRS  file  a substitute  return? 

20  A.  The  IRS  does  prepare  the  substitute  return. 

2 1 Q.  Okay.  And  how  about  '94,  was  a return  filed? 

22  A.  Yes,  sir,  there  was.  This  was  also  a substitute 

23  return. 

24  Q.  Okay.  Again,  who  prepares  the  .substimte  return? 

25  A.  Internal  Revenue  Service  prepares  the  substitute 
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1 return. 

2 Q.  Now,  does  that  record  indicate  that  there  were  any 

3 levies  on  any  withholding  monies? 

4 A.  The  1993,  the  1994  and  the  1995  tax  return  show  that 

5 there  was  withholding  credited  to  this  account. 

6 Q.  Okay. 

7 A The  1993  return  shows  that  there  were  two  payments  made 

8 to  these  accounts,  and  if  Fm  correct,  I think  these  were  levy 

9 payments. 

10  Q.  Okay.  And  would  a levy  payment  show  up  as  a payment  on 

1 1 the  account? 

12  A.  Yes,  it  would. 

1 3 Q.  Does  that  record  indicate  that  there  were  notices  sent 

14  out  to  the  taxpayer  of  some  kind  regarding  the  levies? 

15  A.  Yes,  sir,  it  does. 

16  Q.  Okay.  Can  you  tell  us  the  date  that  the  notices  were 

17  sent  out? 

18  A.  11-11-19%,  what  we  call  a stat  notice  26  was  sent  out 

19  to  the  taxpayer  regarding  the  1993  tax  return.  6-15- 1998,  a 

20  notice  was  sent  out  to  the  taxpayer  regarding  the  1994  return. 

21  6-15-1998,  a notice  was  sent  out  to  the  taxpayer  regarding  the 

22  1995  return. 

23  Q.  Okay.  Thank  you,  ma’am 

24  MR.  MURPHY : Your  Honor,  at  this  time,  we 

25  request  that  that  document  be  marked  as  Exhibit  I . 
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1 THE  COURT:  Yes,  it  will  be  Exhibit  1 in  the 

2 case. 

3 (Exhibit  Number  1 was  marked.  Description: 

4 Notes  to  Taxpayer  - 1996.) 

5 Q.  Ma'am,  Fm  going  to  pass  you  another  document.  Can  you 

6 tell  me  what  that  document  is? 

7 A.  This  document  is  certification  of  lack  of  record. 

8 Q.  And  is  that  a document  that  you  prepared? 

9 A.  Yes,  sir,  it  is. 

10  Q.  And  what  does  that  document  indicate? 

1 1 A.  This  document  indicates  that  there  has  been  no  record 

12  of  any  return  being  filed  by  the  taxpayer  for  1996,  1997, 

13  1998,  1999,  2000  and  2001. 

14  Q.  Thank  you.  So  that  would  be  based  on  your  examination 

15  of  the  IRS  records,  and  there  was  no  indication  of  any  type  of 

16  return  was  filed? 

1 7 A.  No  type  of  return  was  filed  for  those  years. 

1 8 MR.  MURPETY : Your  Honor,  at  this  time,  we  would 

19  ask  that  this  record  be  introduced  as  Exhibit  Number  2 in 

20  the  case. 

2 1 THE  COURT:  It  will  be  Exhibit  2 in  the  case. 

22  (Exhibit  Number  2 was  marked.  Description: 

23  Cert,  of  Lack  of  Record.) 

24  Q.  Ma’am,  are  you  ^miliar  with  some  records  that  axe 

25  referred  to  in  the  IRS  as  IRP  documents? 


DIRECT . MARY  ANN  OSBORNE 
272 

1 A.  Yes,  sir. 

2 Q.  What  is  an  IRP  document? 

3 A.  An  IRP  document  is  a document  that  is  sent  into  the 

4 service  center.  It  could  be  W-2  to  '98,  to  '99.  Same  type  of 

5 information  is  reported  to  social  security.  This  gives 

6 information  of  income  that  was  received  and  paid  by  the 

7 taxpayer. 

8 Q.  Okay.  And  is  this  information  compiled? 

9 A.  Yes,  it  is. 

10  Q.  And  is  it  formatted  in  a form  that's  referred  to  by  the 

1 1 IRS  as  an  IRP? 

12  A.  Yes,  sir. 

13  Q.  Okay.  And  would  these  documents  -<  these  IRP  documents 

14  have,  for  example  — 

15  THE  COURT:  Would  you  spell  the  word  IRP? 

16  Q.  What  are  the  initials? 

17  A.  The  command  code  that  is  used  to  pull  this  information 

18  up  is  spelled  IRPTRO. 

19  THE  COURT:  Thank  you. 

20  Q.  When  people  shorthand  it,  they  call  it  an  IRP? 

2 1 A.  Yes,  we  call  it  IRP,  I-R-P. 

22  Q.  Okay.  Now,  would  these  IRP  documents  show  mortgage 

23  payments  that  was  made? 

24  A.  Yes,  it  does. 

25  Q.  Would  it  also  show  wage  income? 
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1 A.  Yes,  it  does. 

2 Q.  And  interest  income? 

3 A.  Yes,  it  does. 

4 Q.  Ma'am,  I'm  going  to  pass  to  you  a document  Can  you 

5 tell  me  what  that  document  is? 

6 A.  This  is  an  information  returns  on-line  transcript, 

7 which  is  IRPTRO,  for  the  taxpayer  Vemice  Kuglin,  social 

8 security  number 

9 Q.  And  what  year  is  that  for? 

10  A.  This  is  for  the  tax  year  19%. 

1 1 Q.  Okay.  And  you  — this  came  from  the  IRS  records? 

12  A.  Yes,  sir,  it  did. 

13  MR  MURPHY:  Your  Honor,  at  this  time  we  would 

14  ask  that  diis  be  marked  as  Exhibit  3 in  the  case. 

1 5 THE  COURT:  It  Exhibit  3 in  the  case. 

16  (Exhibit  Number  3 was  marked.  Description: 

17  19%  IRPTRO.) 

18  Q.  Ma'am,  I'm  going  to  pass  another  document  to  you. 

19  Excuse  me.  Can  you  tell  us  what  that  document  is? 

20  A.  This  document  is  also  a transcript,  information  returns 

2 1 on-line  transcript,  again,  IRPTRO,  captioned  Vemice  Kuglin  — 

22  I'm  sorry  if  Fm  pronouncing  the  name. 

23  Q.  I think  it  is  Kuglin. 

24  A.  Kuglin.  Social  security^BM^^fefor  the  tax  year 

25  1997. 
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1 Q.  And  when  you  use  the  term  tax  year,  would  that  be  for 

2 most  individuals  the  calendar  year? 

3 A.  Yes,  sir,  it  would. 

4 Q.  Okay.  So  it  would  run  from  January  the  1st  of '97  to 

5 Decend)er31st? 

6 A.  Yes,  sir. 

7 MR.  MURPHY:  Judge,  if  we  could  have  this 

8 marked  as  the  next  numbered  exhibit 

9 THE  COURT:  Exhibit  4. 

10  (Exhibit  Number  4 was  marked  Description: 

11  1997  IRPTRO.) 

12  Q.  Ma'am,  I'm  going  to  pass  to  you  another  document  Con 

13  you  tell  me  what  that  documoit  is? 

14  Au  This  document  is  also  an  information  returns  on-line 

15  transcript  again  IRPTRO  for  Vemice  Kuglin,  social  security 

16  number  for  the  tax  year  1998. 

17  MR.  MURPHY:  All  right  At  this  time,  we  would 

1 8 ask  that  this  be  admitted  into  evidence  as  the  next 

19  numbered  exhibit. 

20  THE  COURT:  Exhibit  5. 

21  (Exhibit  Number  5 was  marked  Description: 

22  1998  IRPTRO.) 

23  BY  MR  MURPHY: 

24  Q.  Ma’am,  Ihi  going  to  pass  you  another  document.  Can  you 

25  tell  me  what  this  document  is? 


-24r 
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1 A.  This  document  is  an  infonnation  returns  on-line 

2 transcript,  again,  IRPTRO  for  Vemice  Kuglin,  social  security 

3 number  ^ 1999. 

4 MR.  MURPHY:  Your  Honor,  we  would  ask  that  this 

5 be  marked  as  the  next  numbered  exhibit. 

6 THE  COURT:  It  is  Exhibit  6. 

7 (Exhibit  Number  6 was  marked.  Description: 

8 Infonnation  Returns.) 

9 Q.  Ma'am,  I pass  you  another  document,  can  you  tell  me 

1 0 what  that  document  is? 

1 1 A This  is  an  information  returns  on-line  transcript, 

12  again,  IRPTRO,  for  Vemice  Kuglin,  social  security  number 

13  for  the  tax  year  2000. 

14  Q.  Thank  you. 

1 5 MR  MURPHY : Your  Honor,  we  would  ask  that  be 

1 6 admitted  as  the  next  numbered  exhibit. 

17  THE  COURT:  Exhibits 

1 8 (Exhibit  Number  7 was  marked.  Description: 

19  2000  IRPTRO.) 

20  Q.  Ma'am,  Fve  handed  to  you  another  document,  can  you 

21  tell  me  what  that  document  is? 

22  A.  This  is  an  information  returns  on-line  transcript, 

23  again,  IRPTRO  for  Vemice  Kuglin,  social  security  number 

24  for  the  tax  year  2001. 

25  MR  MURPHY:  Your  Honor,  we  would  ask  this  be 
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1 marked  as  the  next  numbered  exhibit. 

2 THE  COURT:  Exhibits. 

3 (Exhibit  Number  8 was  marked.  Description: 

4 2001  IRPTRO.) 

5 Q.  Ma'am,  Fm  going  to  hand  you  another  document,  can  you 

6 tell  us  what  that  document  is? 

7 A.  This  is  a certificate  of  assessments,  payments  and 

8 odier  specified  matters  for  a Form  1040,  U.  S.  individual 

9 income  tax  return  captioned  Vemice  Kuglin,  social  security 

10  numberfllihVM4l  For  the  tax  year  1992. 

1 1 Q.  Okay.  What  does  that  document  indicate? 

12  A.  This  document  indicates  that  a tax  return  was  filed  for 

13  1992,  it  shows  the  adjusted  gross  income,  the  taxable  income, 

14  the  document  locator  number  of  the  tax  return  filed,  the 

15  amount  of  tax  that  was  assessed  on  this  tax  return,  the 

16  withholding  credit  (hat  was  allowed  this  taxpayer  and  the 

17  lefiind  that  was  issued  to  the  taxpayer. 

18  Q.  Okay.  What  were  those  — can  you  go  through  those 

19  figures  for  us? 

20  A.  Yes,  I con.  Fm  showing  that  the  adjusted  gross  income 

21  for  1992  was  $1 12,084.  Fm  showing  of  that  amount  the  taxable 

22  income  was  S86,644.  The  tax  on  this  return  was  $20,892  with  a 

23  document  locator  number  of 49221104650003,  withholding  credit 

24  of  $22,228  with  a refund  to  the  taxp^er  of  $ 1 ,336. 

25  Q.  Okay.  Thank  you. 
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1 MR.  MURPHY : Your  Honor,  we  would  ask  this 

2 record  be  made  the  next  numbered  exhibit. 

3 THE  COURT:  Exhibit  9. 

4 (Exhibit  Number  9 was  marked.  Description: 

5 1992  Certificate.) 

6 Q.  Ma'am,  Fm  going  to  pass  to  you  another  document  Can 

7 you  tell  us  what  that  document  is? 

8 A.  This  document  is  a certificate  of  assessments,  payments 

9 and  other  specified  matters  for  Fcmn  1040,  U.  S.  individual 

1 0 income  tax  return  captioned  Vemice  B.  Kuglin,  social  security 

11  number  for  the  tax  year  1993. 

12  Q.  Okay.  What  does  that  document  indicate? 

13  A.  This  document  indicates  the  adjusted  gross  income,  die 

14  taxable  income,  the  document  locator  number  for  the  substitute 

15  for  return.  It  also  shows  that  two  extensions  were  filed  by 

16  this  taxpayer. 

17  Q.  Now,  what  is  an  extension? 

ISA.  An  extension  is  filed  on  or  before  April  the  1 5th 

19  asking  for  additional  time  to  file  your  tax  return  by  the 

20  taxpayer. 

2 1 Q.  Okay.  And  does  — does  diat  indicate  that  there  were 

22  levies  made  or  assessments  made  against  the  withheld 

23  taxation  — tax  money? 

24  A.  Yes,  sir,  it  does. 

25  0-  Okay.  And  at  the  end  of  the  year,  what  was  the  balance 
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1 due  and  owing  in  that  case? 

2 A There's  a balance  due  showing  of  zero  on  this  account. 

3 Q.  And  what  does  that  mean? 

4 A.  It  means  that  all  the  taxes  due  on  this  account  had 

5 been  paid  by  levy  or  by  withholding  and  that  there  is  no 

6 additional  taxes  due  and  no  refund  due  the  taxpayer  at  this 

7 time. 

8 Q.  For  that  year? 

9 A.  For  that  specific  year. 

10  Q.  And  does  that  document  also  indicate  that  there  was  any 

1 1 contact  with  the  taxpayer,  any  letters  or  anything  like  that 

12  sent  to  her,  notices? 

13  A.  Yes,  sir.  Delinquency  notice  was  sent  to  the  taxpayer 

14  on4-l7-1995.  Another  delinquency  notice  was  sent  to  the 

15  taxpayer  on  6-12-95.  Another  delinquency  notice  was  sent  on 

16  7-24-1995.  Another  delinquency  notice  was  sent  on  9-4-1995. 

17  The  statutory  notice  of  balance  due  was  sent  to  the  taxpayer 

1 8 on  9-9- 1 996,  and  a statutory  notice  of  intent  to  levy  was  sent 

19  to  the  taxpayer  on  9-30-1996.  There  are  additional  notices  of 

20  balance  due  on  this  account  of  - from  1997,  '99, 2000,  2001 

21  and  2002. 

22  Q.  Thank  you,  ma'anL 

23  MR.  MURPHY:  Judge,  if  we  could  have  this 

24  marked  as  die  next  numbered  exhibit. 

25  THE  COURT:  Exhibit  10. 
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1 (Exhibit  Number  10  was  marked.  Description: 

2 1993  Certificate.) 

3 Q.  Ma'am,  I'm  going  to  pass  to  you  a document.  Can  you 

4 tel]  me  what  that  document  is? 

5 A.  This  document  is  a certificate  of  assessment  payments 

6 and  other  specified  matters  for  Form  1040  U.  S.  individual 

7 income  tax  return  captioned  Vemice  Kuglin,  social  security 

8 number  for  the  tax  year  1994. 

9 Q.  Okay.  Now,  does  that  show  that  any  — that  a 

1 0 substitute  return  was  filed? 

11  A.  Yes,  sir,  it  does. 

1 2 Q.  Again,  who  makes  out  the  substitute  return? 

1 3 A.  The  Internal  Revenue  Service  prepares  the  substitute 

14  for  return. 

15  Q.  And  that  1994  tax  year,  had  there  been  taxes  withheld 

1 6 fiom  Ms.  Kuglin's  pay? 

17  A.  Yes,  there  was. 

1 8 0-  In  what  amount? 

19  A.  Withholding  credit  of  $22,2 18. 

20  Q.  Okay.  Now,  were  assessments  or  levies  made  for  that 

21  tax  year? 

22  A.  Assessments  were  made  for  the  tax  year  of  — well, 

23  let's  see,  you  have  an  estimated  tax  penalty  for  $395,  you 

24  have  a filing  penalty  for  $2,534.  You  have  tax  assessed  of 

25  $32,353.  You  have  interest  assessed  for  $3348.97.  You  have 


1 a fee,  our  collectioo  cost  of  $ 1 6. 

2 Q.  Okay.  Does  that  document  indicate  any  notices  were 

3 sent  to  the  defendant  regarding  her  tax  situation? 

4 A,  Yes,  sir,  there  was.  There  was  a statutory  notice  of 

5 balance  due  sent  out  on  11-24-1997,  statiUory  notice  with 

6 intenttolevy  was  sentouton  12-15-1997.  There  was  another 

7 statutory  notice  of  balance  due  sent  out  on  4-6-1998. 

8 Q.  Okay.  And  there's  a balance  due  and  owing  on  that 

9 account? 

10  A.  Yes,  sir,  there  is,  there  is  a balance  due  of 

11  $16,428.97. 

12  Q.  Thank  you,  ma'am. 

13  MR.  MURPHY:  Your  Honor,  we  would  move  this 

14  document  into  evidence  as  the  next  numbered  exhibit. 

1 5 THE  COURT:  Exhibit  1 1 . 

16  (Exhibit  Number  1 1 was  marked.  Description: 

17  1994  Certificate.) 

1 8 Q.  Ma'am,  Fm  going  to  show  you  one  final  document  Can 

19  you  take  a look  at  that  and  tell  us  what  it  is? 

20  A.  This  is  a certificate  for  assessment  payments  and  other 

21  specified  matters  for  Form  1040  U.  S.  individual  tax  return 

22  captioned  Vemice  Kuglin,  social  security  number 

23  for  the  tax  year  1995. 

24  Q.  Now,  does  it  show  any  — does  it  show  a tax  return  was 

25  filed  for '95? 
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1 

A. 

A substitute  for  return  was  filed  for  1995. 

1 

marked  as  the  next  numbered  exhibit. 

2 

Q. 

Okay.  And  does  it  show  any  withholding? 

2 

THE  COURT:  Exhibit  12. 

3 

A. 

Yes,  sir,  it  shows  withholding  of  $24311. 

3 

(Exhibit  Number  12  was  marked.  Description: 

4 

Q. 

Okay.  And  what  taxes  were  paid  with  that  sort  of 

4 

1995  Certificate.) 

5 

thing 

5 

Q. 

Ma’am,  for  people  — if  you  can  answer  this,  for  people 

6 

A. 

No  taxes  were  paid  other  than  the  withholding  on  the 

6 

living  in  Tennessee,  where  do  they  scud  their  tax  returns 

7 

account.  There's  estimated  tax  penalty  assessed  of 970. 

7 

into? 

8 

Excuse  me,  $970. 

8 

A. 

Memphis. 

9 

Q- 

Okay. 

9 

Q- 

Okay.  Is  there  an  IRS  Service  Center  here? 

10 

A. 

There's  a late  filing  penalty  for  $5, 118.  The  tax 

10 

A. 

Yes,  sir,  there  is  a service  center  here  in  Memphis. 

U 

assessment  on  the  account  was  $44,783,  and  interest  is 

ll 

MR.  MURPHY:  One  second,  Your  Honor. 

12 

assessed  of  $3,925.59. 

12 

Judge,  we  don't  have  any  further  questions  for 

13 

0- 

Okay.  Does  that  document  indicate  that  any  notices 

13 

Ms.  Osborne. 

14 

were  sent  out  to  Ms.  Kuglin? 

14 

THE  COURT:  Cross  examination? 

15 

A. 

Yes,  sir,  there  was.  In  1 1-24-97,  a statutory  notice 

15 

MR  BECRAFT:  Could  I ask  the  court  something 

16 

of  balance  due  was  sent  to  the  taxpayer.  12- 15  of  1997,  a 

16 

about  morning  break? 

17 

statutory  notice  of  intent  to  levy  was  sent  to  the  taxpayer. 

17 

THE  COURT:  It  will  be  fairly  soon. 

18 

Again,  on  3-9-98,  an  additional  notice  of  intent  to  levy  was 

18 

CROSS  EXAMINATION 

19 

sent  to  the  taxpayer. 

19 

BY  MR.  BECRAFT: 

20 

Q- 

Any  other  notices? 

20 

0- 

Good  morning,  Ms.  Osborne. 

21 

A. 

No,  sir. 

21 

A. 

Good  morning. 

22 

Q- 

And  what  is  the  balance  due  on  that  account? 

22 

0- 

How  long  have  you  worked  for  the  Internal  Revenue 

23 

A. 

The  balance  on  this  account  is  $30,485.59. 

23 

Service? 

24 

Q. 

Thank  you,  ma'am. 

24 

A. 

I have  worked  for  the  Internal  Revenue  Service  for 

25 

MR  MURPHY:  Judge,  if  we  could  have  this 

25 

approximately  28  years. 
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1 Q.  Did  you  start  out  in  the  position  that  you're  in  now? 

2 A.  No,  sir,  I did  not. 

3 Q.  What  was  your  first  job? 

4 A.  I was  a data  transcriber. 

5 Q.  And  data  transcriber,  correct  me  if  Fm  wrong,  if  we 

6 were  sitting  down  at  the  IRS  office  in  the  spring  of  every 

7 year,  you  have  ail  of  this  information  that  is  flowing  in  and 

8 people  that  are  data  transcribers  are  taking  information, 

9 typing  it  in,  loading  it  into  the  computer,  is  that  correct? 

10  A.  That's  correct. 

11  Q.  How  long  were  you  a data  transcribar? 

1 2 A.  I was  a data  transcriber  for  approximately  four  months. 

13  Q.  And  what  did  you  do  after  that? 

14  A.  I went  to  an  area  called  photocopy. 

15  Q.  And  — just  kind  of  give  us  an  idea  of  what  you  have 

1 6 done  at  the  IRS  since  you  started  to  work  for  them, 

17  A.  I started  as  a data  transcriber.  From  there,  I went  to 

1 8 photocopy  unit  where  reqi^ts  are  sent  into  the  IRS  for 

1 9 photocopies  of  your  tax  returns.  We  photocopy  this 

20  information  and  said  it  to  you  for  your  records.  From  there, 

21  I went  to  a typing  unit  where  I transcribed  letters  that  will 

22  be  sent  out  to  the  taxpayers.  From  there,  I have  worked  many 

23  places.  I have  worked  — majority  of  my  time  was  spent  in 

24  collections  where  I worked  with  tax  delinquent  accounts  and 

25  where  I set  up  installment  agreements  for  taxpayers,  written 
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1 letters,  answered  questions  concerning  these  accounts,  tried 

2 to  explain  a little  bit  about  the  accounts.  I have  also 

3 worked  in  what  we  call  notice  review  where  after  the  tax 

4 return  has  been  prepared,  that's  for  the  balances,  whether 

5 you’re  going  to  get  a refund  or  whether  you’re  going  to  get  a 

6 balance  due  notice  is  sent  to  this  area,  and  we  check  it  to 

7 make  sure  it  is  correct.  We  go  back  and  check  the  return  to 

8 see  if  any  payments  or  anything  else  was  left  off  of  the 

9 account.  I was  in  crimiiial  investigation,  worked  for  the 

10  questionable  refund  unit  where  we  questioned  refunds  on  tax 

1 1 accounts.  Wc  verified  to  see  if  these  refunds  were  valid 

12  refunds. 

13  Q.  You  mentioned  criminal  investigation,  is  that  the 

14  function  that  you're  in  now? 

15  A.  Yes,  sir. 

16  Q.  All  right 

17  A.  That's  a part  of  the  function  Fm  in  now, 

1 8 Q.  So  you  have  been  working  criminal  investigation  for  how 

19  long? 

20  A.  I have  been  in  criminal  investigation  for  nine  years. 

21  Q.  Nine  years.  And  that  requires  you  to  do  things  like  — 

22  you  said,  I believe,  on  direct  that  you're  a court  witness. 

23  A.  Yes,  I am. 

24  Q.  That  means  coming  to  court  and  testifying  in  cases  like 

25  this? 
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1 A.  Court  wiliiess  coordinator  is  my  current  job  title.  I 

2 do  research  accounts.  I request  the  infemnation  for  these 

3 accounts  and  prepare  these  accoimts  for  court  for  the  special 

4 agents. 

5 Q.  Now,  can  I describe  for  you  — you  know,  you  have 

6 offered  into  ~ through  your  testimony  Exhibit  Number  1.  Can 

7 I ask  you  some  questions  about  that,  about  how  it's  created? 

8 A.  Yes,  sir. 

9 Q.  Okay.  That’s  the  IMF  complete? 

10  A.  Yes,  sir. 

11  Q.  Let  me  ask  you  these  questions,  see  if  I got  the 

1 2 picture  right  A whole  bunch  of  infonnation  flows  into 

1 3 service  centers,  you  got  tax  returns,  you  got  all  sorts  of 

14  documents? 

15  A.  Yes,  sir. 

1 6 Q.  AjkI  they  flow  in  and  the  data  transcribers  sit  down  and 

1 7 take  the  infonnation  off  of  it  right? 

18  A.  Yes,  sir. 

19  Q.  And  that  infonnation  gets  inserted  into  the  ERS 

20  computers,  right? 

21  A.  Yes,  sir. 

22  Q.  And  so  these  ->  these  inputs  of  information  are  made  at 

23  a certain  time,  correct? 

24  A.  They  are  made  all  during  the  year. 

25  Q.  All  right.  And  tiie  approximate  time  in  which  the  data 
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1 is  input  is  something  that  you  can  ultimately  see  when  you  get 

2 a computer  printout  known  as  an  IMF,  right? 

3 A.  Yes,  sir. 

4 Q.  For  something  like  a tax  return  that  flows  into  the 

5 service  center,  is  it  not  true  that  one  of  the  first  tilings 

6 that  gets  done  or  at  some  stage  of  this  process,  you  mentioned 

7 during  your  direct  testimony  this  thing  known  as  a document 

8 locales  number? 

9 A.  Yes,  sir. 

10  Q.  It  gets  stuck  on  a letum,  right? 

1 1 A.  Every  document  that  comes  into  the  service  center  has 

1 2 to  have  a document  locator  number  because  that  Is  what  we  use 

13  to  track  and  try  to  find  this  document. 

14  Q.  All  right.  And  that  information,  you  know,  let’s  say  a 

1 5 1040  — you  mentioned  I think  you  were  reading  off  on  the  ’92 

16  return  a document  locator  number  for  Ms.  Kuglin's  return? 

17  A.  Yes,  sir. 

i 8 Q.  All  right.  And  that  gets  inserted  about  the  time  that 

19  the  return  gets  filed,  right? 

20  A.  Yes,  sir. 

21  Q.  And  that  infonnation  gets  logged  into  the  computer, 

22  right? 

23  A.  Right 

24  Q.  And  so  that  if  someone  like  you  wants  to  find 

25  something,  all  you  have  to  do  is  puU  up  the  electronic  file 
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on  every  one,  right? 

A.  Clarify  by  what  you  mean  by  electronic  file. 

Q.  Okay.  The  individual  master  file. 

A.  Yes,  sir. 

Q.  For  the  benefit  of  the  jury,  an  individual  master  file 
is  kind  of  a - 

MR.  MURPHY:  Judge,  fm  going  to  object  to 
counsel  testifying.  He  can  ask  the  witness  a question. 

MR.  BECRAFT:  I will  frame  it  in  a question. 

THE  COURT:  All  right. 

Q.  Is  it  not  true  that  an  individual  master  file  is 
basically  the  computer  record  regarding  the  various  documents 
that  are  filed  regarding  a particular  individual? 

A.  Yes,  sir. 

Q.  All  right.  So  you  can  print  it  out  and  it  will  say 
year? 

A.  I can  call  up  specific  years. 

Q.  Okay.  And  ~ but  then,  you  know,  to  take  a look  — 
well,  let  me  ask  you  this:  May  I approach  the  witness.  Your 
Honor? 

THE  COURT:  You  may. 

Q.  Now,  I don’t  have  Government  Exhibit  Number  1 , but  I 
have  tendered  to  you  a copy  of  Defense  Exhibit  Number  52,  and 
1 would  like  to  ask  if  you  could  identify  that  for  me,  please. 

A.  Yes,  sir,  this  is  a IMF,  individual  master  file  for  a 
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1 specific  tax  year,  for  the  tax  year  1996.  You  also  have  1997 

2 in  here,  1998,  1999  and  2000. 

3 MR.  BECRAFT:  Your  Honor,  can  I approach  again? 

4 THE  COURT:  You  may. 

5 Q.  Fve  just  stuck  back  on  - in  front  of  you  there 

6 Government's  Exhibit  Number  1,  and  can  you  kind  of  compare 

7 them?  Fm  just  asking  for  the  — Government's  Exhibit  Number 

8 1,1  don't  know  the  date  on  it,  but  — 

9 A.  Number  1 is  a complete,  which  is  every  year,  your 

10  entity  information,  the  tax  returns  that  have  been  filed  by 

1 1 this  taxpayer.  The  exhibit  you  gave  me,  this  one  is  for  a 

12  specific  year.  They  are  one  and  the  same,  but  the  specific  is 

13  broken  down  per  each  tax  year  where  the  complete  is  all  of  the 

14  tax  years  together. 

15  Q.  You  don’t  deny  — listen  to  my  question,  on  Government 

16  Exhibit  Number  1, 1 don't  know  the  date,  but  off  the  top  of  my 

1 7 head,  I think  it  is  November  of 2002,  is  that  about  right? 

18  A.  Right. 

19  Q.  Okay.  And  Defendant's  Exhibit  Number  52  bears  a date, 

20  correctmeifl'm  wrong,  it  says  l0-9-of2001? 

21  A Right. 

22  Q.  Now,  do  you  deny  that  this  is  an  authentic  print  that 

23  comes  from  the  IRS's  computer  regarding  Vem  ie  Kuglin? 

24  A.  What  do  you  mean  do  I deny? 

25  Q.  Well,  do  you  accept  that  this  is  a specific  — 
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1 A.  Yes,  sir. 

2 MR.  BECRAFT:  Your  Honor,  may  I move  for  the 

3 admission  of  Defense  Exhibit  52. 

4 THE  COURT:  Exhibit  13. 

5 (Exhibit  Number  13  was  marked.  Description: 

6 IMF  Transcript.) 

7 Q.  Can  I ask  you  some  questions  about  this  and  since  I 

8 have  a copy  of  this  one  and  not  the  government's,  can  we  refer 

9 to  Exhibit  Number  13? 

1 0 A.  Yes,  sir,  I have  turned  to  the  same  page. 

1 1 Q.  Let's  show  the  jury  what  this  looks  like. 

12  MR.  BECRAFT:  If  it  please  the  court,  I have 

13  got  copies. 

14  THE  COURT:  Have  you  got  your  microphone  on? 

1 5 We  will  take  a break  and  let  y'all  work  out  the 

16  technology. 

1 7 MR.  BECRAFT:  Thank  you.  Your  Honor. 

18  THE  COURT:  Back  in  ten  minutes. 

19  (Recess  taken  at  10:35  until  10:55  am.) 

20  THE  COURT:  Yes,  sir,  Mr.  Murphy. 

2 1 MR  MURPHY : We  have  got  one  matter  to  take  up 

22  at  side  bar. 

23  TEDE  COURT:  Okay.  Sure,  come  on  up.  I mean 

24  there's  nobody  in  here. 

25  MR  MURPHY:  The  only  thing  is  if  we're  on  — 
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1 that's  fine,  as  long  as  we're  not  on  the  microphones. 

2 THE  COURT : All  I have  to  do  is  hit  that  button 

3 and  they  can't  hear  you. 

4 MR  MURPHY:  Okay.  Good. 

5 THE  COURT:  Now,  you're  at  side  bar. 

6 MR.  MURPHY:  Close  enough.  Judge,  the  defense 

7 is  going  to  offer  a copy  of  this  IMF  transcript,  and  on 

8 it,  it  has  got  - for  several  of  these  years,  and  it 

9 indicates  a modified  balance,  accrued  interest  and  penalty 

1 0 of  zero,  zero,  zero  for  some  of  the  years  covered  in  the 

1 1 indictment.  And  this  witness  this  particular  witness 

12  didn't  testify  that  there  was  any  tax  due  and  owing  or 

13  that  the  IRS  was  carrying  a balance  on  the  account  for  the 

14  years  in  question.  So  I would  submit  that  it  goes  outside 

15  of  the  scope  of  the  direct,  and  it  also  may  be  confusing 

1 6 because  I believe  what  the  IRS  procedure  is  if  they  don’t 

17  have  enough  information  or  if  there's  not  withholding, 

1 8 they  typically  don’t  figure  people's  taxes  as  opposed  to  a 

19  case  where  they  have  withholding  and  they  do  have 

20  information. 

21  MR.  BECRAFT:  If  I may.  Your  Honor,  that's  not 

22  where  Fm  headed.  The  government  doesn't  doubt  that  that 

23  comes  — thaf  s a document  that  comes  straight  out  of 

24  discovery.  For  all  of  my  exhibits,  I unfortunately 

25  premaiked  all  of  my  exhibits  and  put  defense  stickers  on 
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1 them,  but  I’m  using  that  particular  exhibit  because  it’s 

2 handy,  it's  similar  to  Government  Exhibit  Number  1 . The 

3 witness  has  authenticated  it,  and  what  Mr.  Murphy  fears  is 

4 the  use  to  which  I will  be  putting  the  document  is  simply 

5 not  the  case.  Fm  not  going  to  talk  about  — you  know,  we 

6 got  — what  Mr.  Murphy  gave  to  me  in  discovery  bears  a 

7 date  in  November  of  200 1 —or  October  of 2001,  and  the 

8 one  that  the  govemment  has  used,  which  is  a similar  kind 

9 of  computer  record  printed  out  is  about  a year  later,  but, 

1 0 you  know,  Fm  not  making  any  bones  of  contention  about  the 

1 1 difference  in  the  transactions  between  the  two  documents. 

12  MR.  MURPHY:  Judge,  and  my  understanding  is 

1 3 there  isn't  any  difference.  We  just  — in  order  for  her 

14  to  certify  a copy  of  it,  she  had  to  print  a new  one, 

15  MR-BECRAFT:  Okay. 

1 6 THE  COURT : What  do  you  want  to  do  with  Exhibit 

17  13? 

18  MR-BECRAFT:  I wanted  to  use  it  primarily 

19  because  I don't  have  a copy  of  Government  1 , which  I would 

20  like  to  — 

21  THE  COURT:  All  you  have  to  do  is  put  it  on  the 

22  screen. 

23  MR-BECRAFT:  Sure. 

24  THE  COURT:  13  is  just  duplicate. 

25  MR  MURPHY:  That's  fine. 
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1 MR.  BECRAFT:  There's  two  different  types  of 

2 transcripts.  Your  Honor.  One  is  a complete  and  one  is  a 

3 specific. 

4 THE  COURT : Let  me  see  1 . You  want  Exhibit  1 3 

5 stricken  or  what  do  you  want? 

6 MR.  BECRAFT:  No,  I offered  it.  Your  Honor. 

7 THE  COURT:  Mr.  Murphy  wants  me  to  do  something 

8 to  13. 

9 MR.  MURPHY:  Well,  Judge,  I don't  think 

10  that's  — I don't  think  you  can  use  another  document  to 

1 1 cross-examine  the  witness  — you  know,  the  witness  about 

12  of  a business  record  like  this.  Or  if  I had  some  idea 

13  about  what  he  was  trying  to  do,  it  may  be  something  that  I 

14  would  just  say,  yeah,  be  gets  to  do  it.  Judge. 

15  MR.  BECRAFT:  I mean  I can  limit  it  to  — my 

16  only  — the  reason  — Your  Honor,  I would  like  to  have  a 

1 7 copy  of  Government  Exhibit  1 , 1 don't  have  one,  so  I'm 

1 8 forced  to  kind  of  operate  off  of  my  discovery  copy,  which 

1 9 is  what  I was  doing. 

20  THE  COURT:  Okay.  Then  Fm  not  clear  what  is 

21  being  said,  but  it  sounds  like  Exhibit  13  is  withdrawn, 

22  and  you  just  want  us  to  make  a copy  of  Exhibit  1.  Let's 

23  make  a copy  of  Exhibit  1 and  give  it  to  him  Is  that  all 

24  we  need  to  do? 

25  MR.  BECRAFT:  Yes,  Your  Honor. 
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1 THE  COURT:  All  right  Without  objection, 

2 Exhibit  13  is  withdrawn. 

3 MR  MURPHY : Judge,  we're  going  to  see  if  we 

4 have  got  a copy  of  what  — of  what  this  witness  — 

5 THE  COURT:  They're  making  a copy  right  now. 

6 It  doesn't  make  any  difference. 

7 All  right.  I show  it  as  withdrawn.  Anything 

8 else? 

9 MR.  MURPHY:  No,  sir.  Your  Honor. 

10  MR  BECRAFT:  That's  it.  Your  Honor. 

1 1 THE  COURT:  You  can  faring  the  jury  in. 

12  (Jury  in  at  1 1:00  a-m) 

13  THE  COURT:  If  you're  keeping  track  of  the 

14  numbers  of  exhibits.  Exhibit  13  was  simply  withdrawn  by 

1 5 agreement.  Exhibit  1 apparently  has  the  same  data  on  it, 

1 6 and  we  didn't  need  another  document,  so  we  now  have  1 2 

17  exhibits,  and  13  is  withdrawn. 

18  Yes,  sir,  you  may  proceed. 

1 9 MR  BECRAFT:  Thank  you,  Y our  Honor. 

20  Q.  Ms.  Osborne,  we  were,  before  tiie  break,  talking  about 

2 1 how  Govemment  Exhibit  Number  1 , a computer  printout  named 

22  individual  master  file  was  created.  And,  in  essence,  over  a 

23  period  of  time,  various  transactions  are  made  or  insertions 

24  into  the  computer  are  kind  of  stored  so  that  the  IRS  can  print 

25  out  a document  which  contains  all  — basically  all  the  entries 
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1 that  relate  to  a particular  party,  right? 

2 A Correct. 

3 Q.  So  maybe  in  a few  moments  we'll  will  have  Government 

4 Exhibit  Number  1 back,  but  generally  what  you  do  — you  know, 

5 in  order  for  you  to  make  a determination  about  filing  or 

6 nonfiling  in  this  case,  you  had  to  go  to  the  computer,  pull  up 

7 Vemie  Kuglin's  individual  master  file,  correct? 

8 A Would  you  repeat  your  question,  please? 

9 Q.  Govemment  Exhibit  Number  13,  you  probably  have  printed 

10  out  the  same  thing  several  times  before,  at  least,  right? 

1 1 A.  Yeah. 

12  Q.  Every  time  you  print  it  out,  it  is  just  basically  the 

13  same  thing  except  if  you  got  a later  transaction,  the  later 

14  transaction  will  show  up  on  a later  print,  is  that  about 

15  right? 

16  A.  Correct. 

17  MR  BECRAFT:  May  I approach.  Your  Honor? 

1 8 THE  COURT:  You  may.  You  can  just  put  it  on 

19  the  screen. 

20  MR.  BECRAFT:  I will  do  that.  Your  Honor. 

21  Q.  Okay.  Ms.  Osborne,  you  can  probably  refer  to  the 

22  original  of  Government  Exhibit  1 and  I will  use  a copy  and  I 

23  will  stick  it  up  on  the  Elmo,  and  lefs  ~ okay.  This  i.s  what 

24  Government  Exhibit  1 looks  like,  correct? 

25  THE  COURT:  Let's  just  put  Exhibit  I on  the 
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1 screen,  that’s  what  we  will  do.  Is  that  1? 

2 MR.  BECRAFT:  Yes,  Your  Honor,  it  is.  It’s  a 

3 copy.  This  is  a copy. 

4 THE  COURT:  Let's  use  the  originaJ. 

5 MR.  BECRAFT:  All  right. 

6 THE  COURT:  The  reason  we  do  that,  ladies  and 

7 gentlemen,  is  you  should  be  able  to  look  at  the  original 

8 or  whatever  is  going  to  be  shown  to  you  in  the  jury  room, 

9 there  is  no  reason  for  you  to  later  wonder, 

10  MR.  BECRAFT:  Thank  you.  Your  Honor. 

11  Q.  You  were  talking  — or  when  you  testiiled  on  direct 

12  about  the  returns  that  had  been  filed,  you  >>  in  essence,  you 

1 3 were  doing  ~ you  were  looking  at  this  document,  and  based 

14  upon  your  knowledge  of  how  things  get  printed  out,  kind  of 

1 5 interpreting  it,  is  that  correct? 

16  A.  That’s  correct 

17  Q.  All  right.  So  looking  at  page  one  of  Government 

1 8 Exhibit  Number  1 , you  know,  you  got  these  transactions  — you 

1 9 see  where  my  finger  is  pointed  over  here  on  the  left  side  of 

20  the  page? 

21  A.  Yes,  sir. 

22  Q.  These  arc  years  down  here  in  the  middle  so,  that,  you 

23  know,  very  first  year  is  1966? 

24  A.  Actually,  thafs  a cycle. 

25  Q.  Okay,  cycle.  Would  that  relate  to  the  year  1966? 


CROSS  - MARY  ANN  OSBORNE 
296 

1 A.  The  cycle  was  1966,  cycle  20. 

2 Q.  Okay.  So  you  can  take  a look  at  this  type  of 

3 information  and  get  a real  good  idea  as  to  what  happened? 

4 A.  Yes,  sir. 

5 Q.  All  right.  So  you’re  interpreting  it,  correct? 

6 A.  Yes,  sir. 

7 Q.  Now,  flip  over  to  the  second  page,  page  number  two  of 

8 this.  Okay,  now  — 

9 THE  COURT : It  should  be  on  your  screen  right 

10  in  front  of  you. 

11  THE  WITNESS:  Yes. 

12  MR.  BECRAFT:  Let  me  move  it  out  a little. 

13  THE  COURT:  Sure. 

14  Q.  It  looks  like  I have  got  everything  on  page  two  up  on 

1 5 the  screen,  is  that  right? 

16  A.  Fairly  close,  yes,  sir. 

17  Q.  And  right  down  here  where  my  finger  is  pointed,  there's 

18  the  words  tax  period  30,  1993, 12. 

19  A.  Yes,  sir. 

20  Q.  And  that’s  kind  of  interpreted,  that's  the  — the  12  is 

2 1 the  end  of  the  year? 

22  A.  Right. 

23  Q.  Of  1993? 

24  A.  Right. 

25  Q.  Right?  And  so  what  the  IRS  does  is  that  for  everything 
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1 that  related  to  year  1993,  people  log  this  stuff  into  the 

2 computer,  and  so  you're  able  to  print  out  and  show  what 

3 happened  at  a particular  time,  right? 

4 A.  Yes,  sir. 

5 Q.  Now,  for  — I flipped  over  to  page  three  of  Government 

6 Exhibit  Number  1,  and  I think  that  you  said  that  for  1993, 

7 this  is  a printout  of  everything  that  relates  to  Ms.  Kuglin 

8 for  the  year  1993,  is  that  correct? 

9 A.  Everything  that  came  through  the  service  center,  yes, 

10  sir. 

HQ.  At  least  up  to  the  date  of  1 1-7  of  2002,  right? 

12  A.  Yes,  sir. 

13  Q.  Okay.  And  so  you  reached  the  conclusion  that  fix’  1993, 

14  there  was  a substitute  for  return  filed  in  November  of '95, 

15  right? 

16  A.  Yes,  sir. 

17  Q.  Okay.  Where  my  fingers  are  pointed? 

18  A.  Yes,  sir. 

19  Q.  And  so  to  — you  see  this  number  1 50  out  to  the  side? 

20  A.  Yes,  sir. 

2 1 Q.  Is  that  what  is  known  as  a transaction  code? 

22  A.  That  is  a transaction  code. 

23  Q.  All  right.  Now,  let  me  flip  over  to  '94,  let's  see, 

24  page  four  has  more  infonnation  about  ’93,  right? 

25  A.  Right. 
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1 Q.  Okay.  And  then  it  isn’t  until  you  get  down  to  page 

2 five  that  we  get  into  ’94  information,  right? 

3 A.  That's  correct. 

4 Q,  Okay.  Where  the  jury  is  looking  at  my  finger? 

5 A.  Uh-huh. 

6 Q.  You  can  see  tax  period,  30,  and  that  relates  to  '94? 

7 A.  Yes,  sir. 

8 Q.  And  *94  has  got  — I'm  flipping  to  subsequent  pages, 

9 and  all  of  diis  is  in  computer  lingo,  so  to  speak,  right? 

10  A.  Well,  yes,  sir,  in  a way. 

1 1 Q.  The  people  inside  the  IRS  know  what  these  various 

1 2 transactions  mean,  right? 

13  A.  Most  of  them  do,  yes,  sir. 

14  Q.  But  in  order  to  understand  what  they  really  mean,  is 

15  there  some  kind  of  a manual  that  tells  you  what  certain  things 

16  mean  like  this  transaction  code  140  thatmy  fingerwas  onjust 

17  a second  ago? 


18 

A. 

Yes,  sir. 

19 

0. 

Is  that  a document  6209? 

20 

A. 

Yes,  sir,  it  is. 

21 

Q. 

Is  document  6209  something  you're  familiar  with? 

22 

A. 

Yes,  sir,  it  is. 

23 

Q. 

Okay.  You  have  to  be  very  familiar,  somebody  in  your 

24  Job  that  has  worked  in  the  position  that  you  have  worked  for 

25  nine  years,  you  pull  up  these  computer  printouts  regarding  a 
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1 whole  bunch  of  people  all  the  time,  right? 

2 A.  Yes,  sir,  I do. 

3 Q.  And  then  you  have  to  kind  of  look  at  them  and,  you 

4 know  — this  is  plainly  not  English,  it's  ttansactions  that 

5 are  kind  of  coded  in  a certain  way,  but  you  know  what  their 

6 meaning  is,  is  that  correct? 

7 A.  Yes,  sir,  I do. 

8 Q.  Now,  I think  on  your  direct  testimony,  you  mentioned 

9 for  '94,  there  was  a substitute  for  return? 

10  A.  Yes,  sir. 

1 1 Q.  Okay.  Fm  on  page  five,  what  Fm  showing  on  the  Elmo 

1 2 here,  you  see  where  my  finger  is,  tax  p>eriod  30? 

13  A.  Yes,  sir. 

14  Q.  So  if  the  jury  is  looking  at  this  document,  going  back 

15  to  p^e  five  and  six,  all  the  way  up  to  some  spot,  about 

1 6 halfway  down  the  page  of  page  seven,  that's  the  information 

1 7 that  relates  to  '94? 

18  A.  Yes,  sir,  it  is. 

19  Q.  And  you  reached  the  conclusion  about  substitute  for 

20  return  — you  see  where  my  finger  is  on  page  five? 

21  A.  Yes,  sir. 

22  Q.  Substitute  for  return  that  would  relate  for  year  '94  is 

23  indicated  where  my  finger  is  placed,  SFR  1 50? 

24  A.  Yes,  sir. 

25  Q.  Now,  in  order  for  you  to  conclude  that  someone  has  not 
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1 filed  an  income  tax  return,  what  you  do  for  like  the  later 

2 years,  what  you  did  is  you're  looking  for  a transaction  code 

3 or  the  absence  of  a transaction  code,  is  that  correct? 

4 A.  That's  correct. 

5 Q.  And  the  absence  of  a transaction  code  >-  let  me  back 

6 up.  A minute  ago,  1 mentioned  something  and  you  did  too, 

7 mentioned  something  about  a document  locator  number? 

8 A.  Yes,  sir. 

9 Q.  And  if  1 could  direct  us  — I happen  to  be  on  page  five 

10  which  relates  to  the  year  1994,  and  you  see  this  on  the  far 

1 1 left-hand  side  where  my  finger  is  SFR,  transaction  code  150, 

12  right? 

13  A.  Uh-huh, 

14  Q.  And  then  this  is  date  of  the  year? 

1 5 A.  The  date  that  it  was  processed 

16  Q.  And  that  would  be  ~ let's  see,  that's  — what  is  that 

17  date,  that’s  1997? 

18  A.  04-21-1997. 

19  Q.  And  then  out  here  to  the  side,  you  see  where  my  finger 

20  goes,  thafs  a 14  digit  number? 

21  A.  Yes,  that's  document  locator  number. 

22  Q.  If  you  wanted  to  find  something,  if  you're  looking  for  [ 

23  a particular  return  or  ma>±»e  some  other  type  of  document,  this  | 

24  computer  printout,  you  know,  will  have  that  document  locator 

25  number  over  there,  and  with  that  document  locator  number,  you 
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1 can  find  any  document  that  has  been  filed  by  the  IRS,  right? 

2 A.  I can  request  that  document,  yes,  sir. 

3 Q.  They're  not  necessarily  stored  around  here,  but  you 

4 would  know  where  a particular  document  is  stored  and  contact 

5 that  party  and  say,  hey,  give  me  die  document  that  has  this 

6 document  locator  number  on  it,  right? 

7 A.  Yes,  I have  to  submit  my  request  to  a person  and  they 

8 pull  the  document. 

9 Q.  Okay.  Now,  but  as  - all  of  this  stuff  has  no  real 

10  significance  to  anybody  except  people  in  the  IRS  that  can 

1 1 understand  what  the  transaction  codes  mean,  what  the  document 

1 2 locator  numbers  mean,  it  simply  is  not  in  plain  English,  is 

13  that  correct? 

1 4 A.  That's  correct. 

1 5 Q.  And  — but  there  is  a manual  that  kind  of  tells  us  what 

16  certain  things  mean,  is  that  correct? 

17  A.  Yes,  sir. 

18  Q.  And  how  long  have  you  studied  or  been  using  or  been 

1 9 familiar  with  this  document  6209? 

20  A.  For  about  25  years. 

21  Q.  Okay. 

22  MR.  MURPHY:  Judge,  could  we  approach? 

23  THE  COURT;  You  may. 

24  (The  followii^  proceedings  had  at  side-bar 

25  bench.) 
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1 THE  COURT:  Put  one  side  on  this  side  and  one 

2 side  on  this  side.  Come  over  here,  Mr.  Murphy,  that  way 

3 you're  talking  between  her. 

4 MR.  MURPHY:  Judge,  we’re  going  to  object  to 

5 asking  questions  about  the  code  book.  You  know,  the 

6 relevance  of  it. 

7 THE  COURT:  It  sounds  like  it  would  be 

8 irrelevant. 

9 MR.BECRAFF:  Well,  Your  Honor,  the - 

10  THE  COURT:  Turn  yourmic  off. 

1 1 MR.  BECRAFT:  I think  I got  it  off.  Judge. 

12  Your  Honor,  this  is  — I don't  want  to  belabor  the  point, 

13  that's  not  my  purpose. 

14  THE  COURT:  Okay.  If  you  agree  with  the 

1 5 government,  move  on. 

16  MR.  BECRAFT:  The  government  offered  Exhibit 

17  Number  1,  and  there  Ls  certain  infonnadon  on  there  that 

18  this  witness  is  going  to  tesdfy  thar  she  is  familiar  with 

19  the  very  manual  I have  got.  True,  the  manual  is  not  in 

20  evidence,  but  the  manual  is  what  I use  in  order  to 

2 1 interpret  the  very  document  that  the  government  has 

22  offered  into  evidence. 

23  THE  COURT:  It  doesn't  have  anything  to  do  with 

24  her  good  fiiith  belief. 

25  MR.  BECRAFT:  There's  a transacdon  code  on  the 
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1 government’s  document  that  I would  like  to  have  the 

2 witness  explain,  that’s  where  I'm  headed  One  tnmsactioD 

3 code  or  one  computer  entry. 

4 THE  COURT:  Does  it  have  anything  to  do  with  an 

5 issue  that  is  going  to  be  decided  by  the  court? 

6 MR.  BECRAFT:  I think  it  does. 

7 THE  COURT:  What  issue  is  it? 

8 MR.  BECRAFT:  I will  go  ahead  and  tell  the 

9 court.  Can  I run  back  here  and  get  something? 

10  THE  COURT:  Sure. 

1 1 MR  BECRAFT:  This  will  be  my  offer  of  proof  if 

12  the- 

13  THE  COURT:  Sure. 

14  MR  BECRAFT:  Your  Honor,  I have  got  it  over 

15  here.  This  is  the  manual.  Mr.  Bemhoft  got  it,  I have 

1 6 got  my  own  manual  This  is  Mr.  Bemhoft's  copy  of  the 

17  manual. 

1 8 THE  COURT:  Does  she  say  that  she  got  the 

1 9 manual,  reviewed  the  manual? 

20  MR  BECRAFT:  They  use  the  manual  ail  the  time. 

2 1 THE  COURT:  Did  the  defendant  say  that  she  got 

22  the  manual  and  used  the  manual? 

23  MR  BECRAFT;  No,  Your  Honor. 

24  THE  COURT:  All  right.  Then  let  me  understand 

25  how  it  has  got  anything  to  do  with  anything. 
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1 MR.  BECRAFT:  Your  Honor,  this  is  what  I would 

2 like  to  point  out  for  the  benefit  of  the  jury,  in 

3 reference  to  the  interpretation  of  Government's  Exhibit 

4 Number  1 — 

5 THE  COURT:  What  is  the  thing  weVe 

6 interpreting? 

7 MR.  BECRAFT:  And  according  — where  Ihi 

8 headed  — 

9 THE  COURT:  Tm  looldng  on  my  screen.  What  are 

10  we  looking  for? 

1 1 MR.  BECRAFT:  This  is  — I had  it  piemarked  as 

12  53,  but  the  manual,  there’s  a certain  transaction  on  the 

13  Government  Exhibit  Number  1,  it’s  called  a mail  filing 

14  requirement,  it  is  present  on  that  document,  it  is  mail 

15  filing  requirement  01,  and  I think  it  is  beneficial  for 

16  the  jury  to  have  the  witness  say  there  is  a code  on 

17  Government  Exhibit  Number  1 that  ultimately  construed, 

1 8 according  to  the  manual,  says  return  not  required  to  be 

19  mailed  to  file.  That’s  the  point  Tm  trying  to  make  with 

20  dbis  examination. 

21  MR.  MURPHY;  WeU,  Judge,  here  is  the  thing. 

22  This  came  up  when  we  were  getting  ready  for  it,  what  that 

23  has  to  do  widi  is  the  — you  know,  they  mail  returns  out 

24  to  everybody. 

25  THE  COURT:  Right. 
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1 MR.  MURPHY:  Thathas  to  do  with  the  mailing  of 

2 returns.  But  I mean  I think  what  she  is  going  to  say  is 

3 that  that  is  a mismterpretadon,  that  the  return  doesn't 

4 have  to  be  filed. 

5 THE  COURT:  The  main  thing  is  for  me  to 

6 understand  is  where  do  you  say  that  — the  IRS  has  some 

7 document,  something  that  she  relied  on,  she  can  tell  us 

8 about  it,  but  this  doesn't  sound  like  this  is  what  it  is. 

9 It  sounds  like  this  is  an  internal  — 

10  MR  BECRAFT:  I have  been  down  this  road  a 

1 1 number  of  times.  Your  Honor.  This  is  an  official  document 

12  of  the  government  6209  interprets  all  that  computer 

13  stuff. 

14  THE  COURT:  Sure. 

1 5 MR  BECRAFT : There  is  a code  on  Government 

16  Exhibit  Number  1,  and  as  I lead  through.  Your  Honor  I can 

17  show  the  court,  if  the  court  wants  me  to  run  over  there 

1 8 and  get  it  off  the  Elmo,  I will  show  you  where  it  is. 

19  THE  COURT:  Sure,  that's  fine. 

20  MR  BECRAFT:  That  symbol,  page  number  one,  MFR 

21  01,  it's  called  mail  filing  requirement  of  the  manual,  and 

22  these  are  the  transactions  for  mail  filing  requirement. 

23  THE  COURT:  Uh-huh. 

24  MR  BECRAFT:  And  that  symbol  right  there 

25  construed,  according  to  the  manual,  it  says  — and  I think 
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1 this  is  — this  goes  to  the  impeachment  of  — well, 

2 construction  of  the  document. 

3 MR.  MURPHY:  Weil,  but.  Judge,  unless  the 

4 defendant  relied  on  it,  it’s  not  relevant.  And  this 

5 witness  didn’t  offer  an  opinion  that  this  defendant  had  to 

6 file  a tax  return. 

7 THE  COURT:  I mean  we  have  got  ~ let's  see 

8 what  the  codes  are  on  here.  It  has  got  a bunch  of  codes 

9 on  here.  I mean  unless  she  had  somediing  that  she  relied 

10  on,  it  wouldn’t  matter  what  is  in  an  internal  document  — 

1 1 this  is  an  internal  document? 

12  MR  BECRAFT:  Yes,  Your  Honor. 

13  THE  COURT:  It  is  a computer  printout  It's 

14  their  road  map. 

15  MR.  BECRAFT:  Right 

16  THE  COURT:  Well,  I mean  if  she  had  gotten  the 

17  notice  that  said  01,  not  required  to  file  a return,  then 

18  that’s  one  filing,  but  that's  not  — this  isn't  it,  this  is 

19  just  part  of  the  certificate  of  official  record,  and  it 

20  then  has  a series  of  codes  on  it,  a lot  of  other 

21  information.  I think  Mr.  Murphy  is  right,  I don't  see  how 

22  it's  going  to  go  anywhere,  that  is  lead  to  anything  that 

23  is  relevant  to  any  issue  in  this  case  to  ask  this  witness 

24  about  this  code.  Mr.  Murphy,  why  — what  harm  does  it  do? 

25  MR  MURPHY:  Well,  Judge,  I think  it  creates 
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1 THE  COURT : Where  is  this  from? 

2 MR.  BECRAFT:  That's  from  their  manual.  My 

3 offer  of  proof  would  be  that  [ would  get  her  to 

4 authenticate  die  manual,  authenticate  that  this  is  a page 

5 from  that  manual,  page  8-77. 

6 THE  COURT:  Okay. 

7 MR.  BECRAFT:  You  know,  this  is  just  an  exhibit 

8 that  I would  tender  in  support  of  this  line  of  questioning 

9 elicited  from  this  witness. 

10  THE  COURT:  That's  no  problem.  Ifyouwantto 

1 1 make  it  A or  Exhibit  A in  the  case. 

12  MR.  BECRAFT:  Okay. 

13  THE  COURT:  This  is  not  an  exhibit  received,  it 

14  is  just  marked  for  identification. 

1 5 MR.  BECRAFT:  Yes,  Your  Honor. 

16  THE  COURT:  This  is  marked  as  Exhibit  A for 

17  identification. 

18  MR.  BECRAFT:  Thank  you.  Judge. 

19  (Exhibit  Number  A was  marked  Description: 

20  Document  6209.) 

2 1 (The  following  proceedings  were  had  in  open 

22  court.) 

23  Q.  Now,  Ms.  Osborne,  Tm  going  to  — do  you  have  the  copy 

24  in  front  of  you? 

25  A.  Yes,  sir. 
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1 Q.  Tm  going  to  — you  made  some  statements  about  ~ page 

2 number  four  relates  to  the  year  1993,  is  that  correct?  Let  me 

3 show  you  — can  you  see  page  number  four  up  there  on  the 

4 screen? 

5 A.  Yes,  sir. 

6 Q.  Tm  going  to  look  toward  the  bottom  of  page  number 

7 four,  do  you  sec  that  on  the  screen? 

8 A.  Yes,  sir. 

9 Q.  You  see  these  things,  MF  stat  notices? 

10  A.  Yes,  sir. 

1 1 Q.  That's  what  you  call  them,  right? 

12  A.  Yes,  sir. 

13  Q.  Now,  you  said  during  the  course  of  your  direct 

14  testimony  that  for  *93  and  '94  and  maybe  '95,  you  correct  me 

15  if  Tm  wrong,  that  there  were  taxes  withheld  for  Ms.  Kuglin? 

16  A.  Yes,  sir. 

17  Q.  And  that  at  some  stage  there  was  an  SFR  or  substitute 

18  for  return  that  the  TRS  prepared  for  Ms.  Kuglin,  correct? 

19  A.  Correct. 

20  Q.  And  iddmately  there  was  a conclusion  made  by  the  IRS 

2 1 that  additional  monies  were  due  and  owing,  right? 

22  A.  Yes,  sir. 

23  Q.  And,  in  essence,  the  government  then  levied  upon  the 

24  money  that  was  withheld  from  herpaycheck  for  '93,  '94,  '95, 

25  is  that  correct? 
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1  have  no  idea  about  that. 


2 Q,  Okay.  Are  you  familiar  with  the  process  that,  you 

3 know,  in  a situation  like  this,  that  the  government  has  to 

4 send  out  what  is  known  as  a ticket  to  tax  court,  a 90-day 


6 A.  Yes,  sir.  I'm  familiar  with  a 90-day  letter. 

7 Q.  Does  have  it  a certain  particular  transaction  code? 

8 A.  The  TC  300  usually  has  a 90-day  letter  that  is  a 

9 associated  with  it 

10  Q.  Okay.  Do  you  see  anything  that  in  reference  to  the 

1 1 year  1993  — and  I’m  looking  at  page  three  and  moving  over  to 

12  page  four,  diose  transaction  codes,  is  there  anything  there 

13  that  would  indicate  to  you  that  this  procedure  of  sending  out 

14  a notice  of  deficiency  was  a procedure  that  was  done? 

15  A.  The  90-day  letter? 

16  Q.  Yeah. 

17  A.  I couldn't  tell  on  this  specific  tax  period. 

18  Q.  Well,  isn't  it  customary  or  routine,  at  least,  if  the 

1 9 govenmient  sent  out  a 90-day  letter  to  someone  to  say  that  you 

20  owed  additional  taxes,  that  of  transaction  would  show  up 

21  on  this  document,  Government  Exhibit  1? 

22  A.  I couldn't  say. 

23  Q.  Okay.  Well,  do  you  see  — flipping  over  to  '94,  and 

24  Tm  on  page  five,  and  I’m  going  to  flip  over  to  page  six, 

25  where  my  fingers  are,  Tm  going  down  the  left  side  of  the 
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1 confrzsion,  and  the  gist  of  his  defense  is,  I relied,  you 

2 know,  I ~ if  it’s  a good  faith  defense,  there  is  nothing 

3 that  shows  that  she  relied  upon  this.  And  I think  it  is 

4 going  to  confuse  everything. 

5 THE  COURT:  I think  it  is  conceded  that  she 

6 didn't  have  this  document,  that's  what  I understood  to  be 

7 said. 

8 MR.  BECRAFT:  Yes. 

9 THE  COURT:  And  that  she  didn't  utilize  this 

1 0 document  in  making  — in  forming  her  beliefs,  and, 

1 L therefore,  it  really  is  not  probative  on  the  issue  before 

12  the  jury. 

13  MR  BECRAFT:  Okay,  Your  Honor. 

14  THE  COURT:  So  Tm  going  to  sustain  Mr. 

15  Murphy's  objection. 

16  MR  BECRAFT:  Your  Honor,  can  I also  offer, 

1 7 being  mindful  that  I have  stuck  exhibit  stickers  on  this, 

18  can  I move  this  labeled  Defendant's  Exhibit  53,  which 

19  is  - put  it  in  the  CD  category? 

20  THE  COURT:  I mean  this  hasn't  been  presented 

2 1 through  anybody  I could  receive  it  through  anyway,  could 

22  I? 

23  MR  BECRAFT:  No,  this  is  my  offer  of  proof, 

24  where  I was  ultimately  headed.  This  is  a document  that 

25  construes  — 
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1 page,  those  are  transaction  codes,  right? 

2 A.  Yes,  sir. 

3 Q.  Now,  do  you  see  anything  there  that  would  indicate  that 

4 a 90-day  letter  had  been  sent  to  Ms,  Kugiin? 

5 A.  Not  on  this  specific  document. 

6 Q.  Okay.  How  about  — let  me  flip  over  to  my  next  — I 

7 moved  over  to  page  seven,  is  there  anything  on  there  that 

8 would  tell  you  that  a 90-day  letter  had  been  sent  to  Ms. 

9 Kugiin? 

1 0 A.  Under  the  stat  notices,  no,  sir. 

1 1 Q.  All  right.  Do  you  have  any  — other  than  you  reading 

1 2 from  this  document,  you  can't  tell  us  wh^er  or  not  the 

1 3 ERS  — you  know,  you  said  during  your  direct  testimony,  you 

14  know,  a notice  was  sent  on  such  and  such  a date.  Your 

1 5 testimony  in  that  respect  arises  just  from  you  doing  something 

16  like  looking  at  this  government  exhibit,  and,  for  example,  on 

1 7 page  number  ten,  looking  at  the  stat  notices  down  there  at  the 

1 8 botttnn  of  the  page,  right? 

19  A.  Yes,  sir. 

20  Q.  And  that's  the  way  you  reach  certain  conclusions? 

21  A.  Most  cases. 

22  Q.  And  just  because  something  appears  there,  you  say, 

23  well,  I guess  a notice  was  sent? 

24  A.  Notices  have  specific  numbers,  and  those  specific 

25  numbers  will  indicate  which  notice  or  what  type  of  notice  is 
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1 sent  to  the  taxpayer. 

2 Q.  You  don't  know  whether  a document  - other  than  seeing 

3 an  entry  that  is  recorded  here,  you  have  no  personal  knowledge 

4 that  actual  notices  were  actually  sent  to  Ms.  Kugiin,  is  that 

5 correct? 

6 A.  No,  sir,  I don’t  know. 

7 Q.  And  you  have  no  actual  knowledge  that  even  90-day 

8 letters  were  sent  to  Ms.  Kugiin  at  least  for  '93,  *94,  '95? 

9 A.  Other  than  the  fret  that  I know  what  is  supposed  to  go 

10  out  when  a transaction  code  300  is  assessed,  no,  sir,  I do 

1 1 not. 

12  MR.  BECRAFT:  Nothing  further.  Your  Honor. 

13  THE  COURT:  Redirect? 

14  MR.  MURPHY : If  I could  see  some  exhibits.  Your 

15  Honor. 

16  REDIRECT  EXAMINATION 

17  BY  MR.  MURPHY: 

18  Q.  Ms.  Osborne,  I'm  going  to  pass  to  you  what  has  been 

19  marked  as  Exhibit  9 in  this  case,  and  would  you  take  a look  at 

20  that? 

21  A.  Yes,  sir. 

22  Q.  Okay.  What  is  Exhibit  9? 

23  A.  This  is  tiie  certificate  of  assessments,  payments  and 

24  other  specified  matters  for  die  year  1992. 

25  Q.  Does  that  contain  some  of  the  information  that's  in 
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1 Exhibit  1 without  computer  codes? 

2 A.  No,  sir,  it  does  not,  *92  was  not  included  on  this. 

3 Q.  Okay.  Fm  sorry,  rmsony.  Let  me  ask  this:  I've 

4 gone  back  too  frr.  Fm  showing  you  what  has  been  marked 

5 Exhibit  10.  Now,  what  is  that? 

6 A.  This  is  a certificate  of  assessments,  p^^niients  and 

7 other  specified  matters  for  the  Form  1040  for  1993. 

8 Q.  Okay.  Let’s  put  it  up  on  the  screen.  Now,  does  this 

9 contain  some  of  the  information  thafs  — thitt's  in  Exhibit  1? 

1 0 A.  Yes,  sir,  it  does. 

11  Q.  Okay.  And  is  this  that  information  without  the  codes? 

12  A.  Yes,  sir,  it  is. 

1 3 Q.  Okay.  And,  in  fret  — well,  does  Exhibit  10  indicate 

14  that  delinquency  notices  were  sent? 

15  A.  Yes,  sir,  it  does. 

16  Q.  Okay.  Fm  showing  you  what’s  been  marked  as  Exhibit  1 1 

17  in  this  case.  What  is  that,  ma'am? 

18  A.  This  is  a certificate  of  assessments,  payments  and 

19  other  specified  matters  for  Form  1040  for  the  year  1994 

20  Q.  Okay.  Now,  I'm  going  to  put  this  document  up  on  the 

2 1 camera.  Now,  does  this  particuiar  document  also  contain 

22  infoimation  that  was  in  Exhibit  I , for  lack  of  a betto'  word, 

23  in  the  uncoded  form? 

24  A Yes,  it  docs. 

25  Q.  Okay.  And  does  that  indicate  notices  — well.  I'm 
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1 going  to  turn  to  page  two.  Does  that  indicate  notices  were 

2 sent  to  Ms.  Kugiin? 

3 A.  Yes,  sir,  it  does. 

4 Q.  Okay.  And  Fm  going  to  show  what  you  has  been  marked 

5 as  Exhibit  12  in  this  case.  Again,  what  is  Exhibit  12? 

6 A.  It  is  a certificate  of  assessments,  payments  and  other 

7 specified  matters  for  Form  1040  for  the  tax  year  1995. 

8 Q.  Okay.  Thank  you. 

9 Now,  does  this  also  contain  information  that  is  in  the 

10  uncoded  form? 

1 1 A.  Yes,  sir,  it  does. 

12  Q.  And  does  that  particular  document  indicate  that  a 

1 3 statutory  notice  of  intent  to  levy  was  issued  on  March  the  9th 

14  of  1998? 

15  A.  Yes,  sir,  it  does. 

16  Q.  Okay.  So  the  — the  certificates  of  assessments, 

17  payments  and  other  specified  matters  for  1040,  those  contain 

18  uncoded  language? 

19  A.  Yes,  sir,  it  spells  it  out  in  plain  English. 

20  MR.  MURPHY:  Okay.  One  second.  Your  Honor. 

21  Judge,  I don’t  have  any  further  questions. 

22  THE  COURT:  AU  right.  Thanks  very  much.  We 

23  will  let  you  step  down. 

24  (Witness  excused.) 

25  THE  COURT:  Who  is  our  next  witness  going  to 
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1 KIMBERLY  GILLUM, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintiff,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BY  MR.  MURPHY: 

7 Q.  Would  you  state  your  name,  please,  ma'am? 

8 A.  Kimt>eriy  Gillum. 

9 Q.  And  would  you  spell  your  first  and  last  name  for  the 

10  court  reporter? 

11  A.  K-LM-B-E-R-L-Y  G-I-L-L-U-M. 

12  Q.  Who  do  you  work  for,  ma'am? 

13  A.  FedEx. 

14  Q.  And  what  is  your  position  with  FedEx? 

15  A.  Paralegal  records  custodian. 

16  Q.  They  call  them  at  FedEx  these  days,  it's  still  Federal 

17  Express? 

18  A.  It  is  still  Federal  Express. 

19  Q.  And  is  — as  part  of  your  duties  as  custodian,  axe  you 

20  involved  with  the  records  at  FedEx? 

21  A.  Yes. 

22  Q.  Okay,  fm  going  to  hand  to  you  a document  and  ask  you 

23  to  tell  us  what  that  document  is,  please. 

24  A.  This  is  Vemice  Kuglin's  employment  application. 

25  Q.  And  does  it  — 

i 
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1 

MR.  BECRAFT:  No  objections.  Your  Honor. 

1 

and  nothing  but  the  truth,  so  help  you  God? 

2 

THE  COURT:  All  right 

2 

THE  WITNESS:  Ido. 

3 

0- 

Is  that  an  employment  application  for  FedEx? 

3 

THE  CLERK:  You  may  take  the  witness  chair. 

4 

A. 

Yes,  it  is. 

4 

5 

0. 

And  what's  the  date  it  was  issued  or  signed? 

5 

6 

A. 

lune  17, 1985. 

6 

7 

Q- 

Okay.  And  what  position  was  Ms.  Kuglin  applying  for? 

7 

8 

A. 

Pilot. 

8 

9 

MR.  MURPHY:  Your  Honor,  at  this  time,  we  would 

9 

10 

move  that  into  evidence  as  the  next  numbered  exhibit. 

10 

11 

THE  COURT:  Exhibit  13. 

11 

12 

(Exhibit  Number  13  was  marked.  Description: 

12 

13 

Application.) 

13 

14 

MR  MURPHY:  And  I don't  have  any  further 

14 

15 

questions.  Your  Honor. 

15 

16 

MR  BECRAFT:  No  questicttis,  either.  Your  Honor. 

16 

17 

THE  COURT:  Ms.  Gillum,  thank  you.  We  will  let 

17 

18 

you  step  down. 

18 

19 

(Witness  excused.) 

19 

20 

MR  MURPHY:  Your  Honor,  the  next  witness  is 

20 

21 

Elizabeth  Edwards. 

21 

22 

THE  COURT:  All  right. 

22 

23 

THE  CLERK:  Will  you  please  raise  your  right 

23 

24 

hand?  Do  you  swear  the  testimony  you  are  about  to  give 

24 

25  the  court  and  the  juiy  to  be  the  truth,  the  whole  truth 
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1 ELIZABETH  EDWARDS, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintifr,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BY  MR.  MURPHY: 

7 Q.  Would  you  state  your  name,  please,  ma'am? 

8 A.  Elizabeth  Edwards. 

9 Q.  And  how  do  you  spell  your  first  and  last  name? 

10  A.  E-L-I-Z-A-B-E-T-H  E-D-W-A-R-D-S. 

1 1 Q.  Who  do  you  work  for? 

12  A.  Federal  Express  Corporation. 

13  Q.  What  do  you  do  at  Federal  Express? 

14  A.  I’m  manager  of  payroll  taxes  and  garnishments. 

1 5 Q.  Okay.  And  are  you  involved  with  income  tax  withholding 

1 6 on  FedEx  employees  and  maintenance  of  the  W-4s,  that  sort  of 

17  thing? 

18  A.  Yes,  sir. 

1 9 Q.  Now,  do  you  know  a lady  that  wOTks  for  FedEx  named  Ms. 

20  Vemicc  Kuglin? 

21  A.  Yes,  sir. 

22  Q,  Do  you  see  Ms.  Kuglin  in  the  courtroom  today? 

23  A.  Yes,  sir. 

24  Q.  And  can  you  describe  for  us  where  she  is  seated  and 

25  what  she  is  wearing,  please? 
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1 A.  She  is  at  the  desk  on  my  right  side,  has  on  an  orange 

2 jacket. 

3 MR.  BECRAFT:  Stipulate  she  is  sitting  next  to 

4 me.  Your  Honor. 

5 THE  COURT:  Well,  that’s  not  the  question.  So 

6 you  want  to  JBnish  the  question? 

7 Q.  Ma'am,  does  FedEx  keep  records  of  the  amount  of  wages 

8 they  pay  people  that  work  out  there  and  the  amount  of  taxes 

9 withheld  and  that  sort  of  thing? 

10  A.  Yes,  sir. 

1 1 MR.  MURPHY:  Your  Honor,  if  I may  approach. 

12  Judge,  if  you  want  — I don’t  think  there’s  going  to  be 

13  any  objection  to  these,  I can  put  these  on  the  screen  and 

14  she  can  look  at  them  on  the  screen. 

15  THE  COURT:  Without  objection,  they  can  be 

16  displayed. 

17  MR.  BECRAFT:  Let  me  just  look  real  quick.  Your 

18  Honor.  No  objections.  Your  Honor. 

19  THE  COURT:  AH  right  We  can  mark  them 

20  sequentially,  13, 14  — how  many  are  there? 

21  MR.  BECRAFT:  I don't  know,  could  we  staple  it 

22  altogether  and  put  one  exhibit  sticker  cm  it? 

23  THE  COURT:  It  is  really  up  to  Mr.  Murphy. 

24  MR.  MURPHY:  Judge,  I don't  have  an  objection 

25  to  that  This  is  all  W-2s  I'm  going  to  deal  with  now.  We 
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1 

could  make  it  collective.  Collective  Exhibit  14. 

1 

Q- 

Okay.  And,  again,  what  year  was  diat  for? 

2 

(Exhibit  Number  14  was  marked.  Desciipticm: 

2 

A. 

1992. 

3 

W-2s.) 

3 

0- 

Now,  Fm  showing  you  another  document,  do  you  recognize 

4 

Q 

Okay.  Ms.  Edwards,  if  you  look  at  the  screen  up  thoe. 

4 

that  document? 

5 

Fm  going  to  try  and  »x>m  in  on  this.  Do  you  recognize  that 

5 

A. 

Yes,  I do. 

6 

document? 

6 

Q- 

And  what  is  that  document? 

7 

A. 

Yes,  sir. 

7 

A. 

It's  a fiicsimile  of  the  1993  W-2. 

8 

Q. 

And  what  is  that  document? 

8 

Q. 

And  who  is  it  few? 

9 

A. 

It's  a facsimile  of  a W-2  for  the  employees. 

9 

A. 

Vemice  Kuglin. 

10 

Q. 

And  is  — did  you  — these  documents  I have  got  you 

10 

Q- 

And  what  amount  of  — what  was  her  pay? 

11 

gathered  a bunch  of  these  up  for  us? 

II 

A. 

Her  wages,  federal  wages? 

12 

A. 

Yes,  sir. 

12 

0- 

Her  wages. 

13 

0- 

And  these  came  from  FedEx  records? 

13 

A. 

$107,386.87. 

14 

A. 

Yes,  sir. 

14 

Q- 

And  does  that  particular  document  show  the  amount  of 

15 

Q. 

Now,  is  that  your  handwriting  at  the  bottom  of  the 

15 

federal  lax  withheld? 

16 

date? 

16 

A. 

$20,847.53. 

17 

A. 

Yes,  it  is. 

17 

0- 

Okay.  Is  that  that  figure  with  federal  tax  next  to  it? 

18 

Q- 

And  is  that  a document  for  Ms.  Kuglin? 

18 

A. 

Yes,  it  is. 

19 

A. 

Yes,  it  is. 

19 

Q- 

Okay.  Fm  showing  you  another  document,  can  you  tell 

20 

Q- 

Okay.  How  much  in  wages  were  reported? 

20 

us  what  that  d(x:ument  is? 

21 

A. 

$113,29325. 

21 

A. 

It's  a fiicsimile  of  the  W-2  for  1 994. 

22 

Q- 

Okay.  And  bow  much  federal  tax  was  withheld? 

22 

Q. 

Who  was  that  for? 

23 

A. 

$22,227.65. 

23 

A. 

Vemice  Kuglin. 

24 

Q- 

Is  that  that  figure  right  next  to  fed  tax? 

24 

0. 

Okay.  And  what  were  the  amount  of  — Ms.  Kuglin’s 

25 

A. 

Yes,  it  is. 

25 

wages  in  that  year? 
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1 A.  $118,815. 

2 Q.  And  how  much  federal  income  tax  was  held? 

3 A.  $24311.24. 

4 Q.  And  is  that  that  figure  with  the  word  fed  tax  written 

5 next  to  it? 

6 A.  Yes,  it  is. 

7 Q.  Tm  showing  you  another  document,  can  you  tell  me  what 

8 that  document  is? 

9 A.  It's  a facsimile  of  the  1995  W-2. 

10  Q.  And  is  that  for  a particuiar  FedEx  en^Ioyec? 

1 1 A.  For  Vcmice  Kuglin. 

1 2 Q.  And  how  much  did  Ms.  Kuglin  make  that  year? 

13  A.  $112,112.85. 

14  Q.  And  that  would  be  that  figure  right  there? 

15  A.  Yes,  sir. 

16  Q.  And  does  it  show  how  much  federal  tax  was  withheld  from 

1 7 her  paycheck? 

18  A.  $22,218.73. 

19  Q.  Okay.  Ma'am,  Tm  showing  you  another  document,  can  you 

20  tell  me  what  that  document  is? 

2 1 A.  It’s  1 996  ^simile  of  the  W-2  fw  Vcmice  Kuglin. 

22  Q.  And  what  was  the  amount  of  wages  paid  to  Ms.  Kugiin? 

23  A.  $183,408.01. 

24  Q.  And  what  was  the  amount  of  federal  tax  withheld? 

25  A.  There  was  no  fed^al  tax  withheld. 


1 Q.  What  year  was  that  for  then? 

2 A.  1996. 

3 Q.  I have  got  another  document  that  is  up  there  on  the 

4 .screen.  Can  you  see  it  okay? 

5 A.  Yes. 

6 Q.  Okay.  What  is  that  document? 

7 A.  It's  a facsimile  of  the  W-2  for  the  year  1997. 

8 Q.  And  what  amount  of  wages  does  that  document  show? 

9 A.  $172,674.37. 

10  Q.  And  how  much  federal  income  tax  was  withheld? 

11  A.  There  was  zero  federal  tax. 

12  Q.  Fm  going  to  show  you  another  document.  What  is  that 

13  document? 

14  A.  It's  a W-2  for  Veroice  Kugiin. 

15  Q.  Okay.  And  what  year  is  it  for? 

16  A.  1998, 

1 7 Q.  Okay.  And  what  was  the  amount  of  wages? 

18  A.  $164,1%. 

19  Q.  And  was  any  tax  withheld? 

20  A.  No  federal  income  tax. 

2 1 Q.  Okay.  Fm  going  to  show  you  another  document  that's 

22  part  of  this  collective  exhibit.  What  is  that  document? 

23  A.  It’s  a W-2  for  1999  for  Ms.  Vcmice  Kugiin. 

24  Q.  And  what  was  the  amount  of  wages  she  was  paid  that 

25  year? 
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1 A.  You're  going  to  have  to  Ining  that  a little  closer. 

2 Q.  I have  the  same  inobletiL 

3 A.  1724  - $172,428. 

4 Q.  And  how  much  federal  income  taxes  withheld? 

5 A.  There  was  no  federal  incomes  withheld. 

6 Q.  The  next  document  I'm  showing  you,  what  is  that? 

7 A.  It’s  a W-2  for  Ms.  Vemice  Kugiin  from  the  year  2000. 

8 Q.  Okay.  And  what  was  the  amount  of  her  wages  that  year? 

9 A.  $191,292.99. 

1 0 Q.  And  was  any  federal  tax  withheld? 

1 1 A.  No,  there  was  no  federal  tax  withheld. 

12  Q.  Okay.  What's  the  document  that’s  up  there  now? 

13  A.  It's  a copy  of  the  W-2  from  the  year  2000  for  Vemice 

14  KugliiL 
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1 Q.  Ma'am,  can  you  tell  us  what  a Form  W-4  is  for? 

2 A.  W-4  provides  the  employer  the  information  fiom  the 

3 employee,  their  social  security  number,  name,  address,  number 

4 of  withholdings  for  income  tax  purposes,  federal  income  tax 

5 purposes. 

6 Q.  Fm  going  to  pass  you  what  has  been  marked  Collective 

7 Exhibit  15.  Can  you  tell  me  what  that  is? 

8 A.  This  is  a Form  W-4  from  1988  for  Vemice  B.  Kugiin. 

9 Q.  If  you  would  go  through  all  the  other  documents  in 

10  there. 

11  A.  1990FQrmW4forVemiceKugIin,  1997  W4forM.s. 

12  Vemice  Kugiin,  1998  W-4  for  Vemice  Kuglin,  1999  W4  for  Ms. 

1 3 Kugiin  and  a 2000  W-4  for  Ms.  Vemice  Kuglin  and  200 1 for  Ms. 

14  Vemice  Kuglin  W-4. 


15  Q.  Okay.  And  what  was  the  amount  of  wages  for  Ms.  Kuglin  15  Q.  Okay.  And  these  were  records  that  came  fiom  FedEx? 

16  that  year?  16  A.  Yes,  sir. 


17  A.  $190,67337. 

18  Q.  And  was  any  federal  tax  withheld? 

19  A.  There  was  no  federal  income  tax  withheld. 

20  Q.  Okay.  Thank  you. 

2 1 MR.  MURPHY:  Judge,  we  have  got  a group  of  Form 

22  W4s,  if  we  could  make  that  collective  exhibit 

23  THE  COURT:  Certainly.  15. 

24  (Exhibit  Number  15  was  marked.  Description: 

25  W4s.) 


17  MR.  MURPHY:  YourHonor,  we  would  ask  this  be 

18  admitted  into  evidence  as  Exhibit  15. 

19  MR.BECRAFT:  No  objection,  YourHonor. 

20  THE  COURT:  If  s received. 

2 1 Q.  If  you  would,  ma’am,  in  1 988,  how  many  withholding 

22  exceptions  did  Ms.  Kuglin  claim? 

23  A-  Six. 

24  Q.  Would  you  go  to  the  next  form,  and  in  1990,  how  many 

25  did  she  claim? 


I 
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1 A.  Ten. 

2 Q.  What’s  the  next  W-4  form? 

3 A.  1997. 

4 Q.  Ok^.  And  in  1997,  what  did  Ms.  Kugiin  claim  as  her 

5 status  regarding  income  tax  withholdings? 

6 A.  Exempt. 

7 Q.  Okay.  And  if  I can  - keep  going  through  that,  what  is 

8 the  next  year? 

9 A.  1998  was  exempt.  1999  is  exempt.  2000  is  exempt. 

10  2001  is  exempt. 

1 1 Q.  Okay.  Now,  I have  got  another  document  that  I would 

1 2 like  to  show  you.  Ma'am,  Fm  going  to  show  you  another 

13  document,  can  you  tell  me  what  that  document  is? 

14  A.  It's  a screen  print  of  our  hanking  screen  in  our  FedEx 

1 5 system,  personnel  system. 

16  Q.  And  is  that  for  any  particular  person  at  Federal 

17  Expres.s? 

1 8 A.  It's  for  Vemice  B.  Kugiin. 

19  Q.  Okay.  And  what  does  that  document  authorize  or  direct 

20  y’all  to  do? 

21  A.  If  s a direct  deposit  request  to  have  all  her  wages  or 

22  anything  that  she  is  paid  from  Federal  Express  direct 

23  depasited. 

24  Q.  Where  were  they  to  be  direct  deposited? 

25  A.  To  the  Federal  Express  Credit  Association. 
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1 be  returned  to  us  by  February  the  1 5th,  so  it  would  have  been 

2 somewhere  around  — fimn  February  1 5th  to  the  end  of  February. 

3 Q.  Okay.  Would  this  be  for  tax  year  2000? 

4 A.  2001. 

5 Q.  2001,  okay.  Now,  did  Ms.  Kugiin  bring  in  a form  that 

6 wasn't  signed  or  how  did  diis  — the  situation  arise? 

7 A.  I believe  she  sent  the  form  in  and  it  was  not  signed. 

8 Q.  Okay.  And  do  the  forms  have  to  be  signed? 

9 A.  Yes,  they  do. 

1 0 Q.  And  did  you  talk  with  her  about  it? 

1 1 A.  She  did  call  me,  yes. 

1 2 Q.  What  did  she  say  about  the  form? 

13  A.  She  wanted  to  know  why  I didn't  accept  it,  and  I told 

1 4 her  because  it  wasn't  signed  and  told  her  that  she  would  have 

1 5 to  bring  me  a W-4  or  get  a W-4  that  is  signed  in  order  for  me 

16  to  honor  it. 

17  Q.  Did  she  add  anything  else,  say  anything  about 

18  witidiolding? 

19  A.  Not  on  the  phone  call  itself,  I don't  think.  At  the 

20  meeting,  when  she  brought  me  the  W-4,  she  did. 

21  Q.  Okay.  What  did  she  say? 

22  A.  She  was  very  upset  because  we  had  held  incmne  tax  out 

23  of  her  paycheck,  and  she  filed  out  the  form,  signed  it  aixl 

24  said  I want  you  to  make  sure  you  refund  me  my  taxes,  which  we 

25  did. 
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1 Q.  And  to  a particular  account? 

2 A.  Yes. 

3 Q.  What's  the  account  number? 

4 A.  2nd  it  goes  to  the  bank  ID  number  is 

5 

6 Q.  Okay.  Thank  you.  Judge,  at  this  time  — let  me  ask 

7 you  this  something,  before  we  move  this  into  evidence.  Is 

8 this  die  kind  of  thing  that  would  — that  would  take  place 

9 because  an  employee  directs  it? 

10  A.  Yes. 

11  Q.  Okay. 

12  A.  The  employee  is  the  only  one  who  can  make  that  change. 

13  MR.  MURPHY:  Judge,  if  we  could  have  this 

14  marked  as  the  next  exhibit 

15  MR-  BECRAFT:  No  objection.  Your  Honor. 

16  THE  COURT:  16. 

17  (Exhibit  Number  16  was  marked.  Description: 

1 8 FedEx  Direct  Deposit  Entry.) 

19  Q.  Now,  do  you  recall  an  incident  where  Ms.  Kugiin  turned 

20  in  a W-4,  but  didn't  sign  it? 

21  A.  Yes,  sir. 

22  Q.  Okay.  Do  you  recall  about  when  that  happened? 

23  A.  It  was  in  2000.  Probably  - well,  we  send  out 

24  notif  cation  letters  in  December  to  anyone  who  is  filing  -- 

25  who  has  bad  exempt  status  in  the  year,  and  we  request  them  to 
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1 Q.  Did  she  say  anything  else? 

2 A.  No. 

3 MR-  MURPHY : One  second.  Judge,  if  I can  look 

4 at  my  notes,  I may  be  done. 

5 THE  COURT:  Certainly. 

6 MR.  MURPHY:  Judge,  I don't  have  any  further 

7 questions. 

8 MR.  BECRAFT:  Briefly,  Your  Honor. 

9 CROSS  EXAMINATION 

10  BY  MR.  BECRAFT: 

1 1 Q.  Ms.  Edwards,  you  have  been  the  head  of  the  payroll  at 

12  FedEx  for  some  period  of  time,  is  that  correct? 

13  A.  Yes,  sir. 

14  Q.  Would  it  be  just  the  last  couple  of  years? 

15  A.  Yes,  last  two  years. 

16  Q.  Isn't  it  true  that  as  custodian  of  the  records  for  the 

17  FedEx  business  records  that  relate  to  withholding,  you  have 

1 8 access  to  all  of  the  employees  W-4  forms  going  back  as  far  as 

19  you  keep  records,  is  that  correct? 

20  A.  What's  legally  required,  yes. 

21  MR.  BECRAFT:  May  I approach  the  witness.  Your 

22  Honor? 

23  THE  COURT:  You  may. 

24  Q.  Fm  going  to  show  you  a document,  a Form  W-4  dated  1 995 

25  and  ask  you  if  you  can  identify  that  for  me,  please. 
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1 A.  It  is  a W-4  for  Ms.  Vemice  Kuglin. 

2 Q.  Now,  when  you  came  to  court,  what  the  government  has 

3 asked  you  to  do  is  to  bring  to  court  the  forms  W-4  that 

4 would  — that  are  after  that  date,  is  that  correct? 

5 A.  Yes. 

6 Q.  All  right.  And  the  one  that  you  have  in  front  of  you 

7 is  an  exempt  W-4  form  dated  December  the  30th  of  '95,  right? 

8 A.  Yes,  sir. 

9 Q.  Do  you  know  whether  or  not  that  is  the  actual  Form  W-4 

1 0 that  Vemice  Kuglin  submitted  to  FedEx  in  December  of  ’95? 

1 1 A.  No,  sir,  I do  not 

1 2 Q.  Have  you  ever  seen  that  before? 

13  A.  I have  seen  it,  yes. 

14  Q.  Do  you  doubt  that  that  is  the  exempt  W-4  form  that 

1 5 Vemice  Kuglin  submitted  to  FedEx? 

16  A.  No,  sir,  I don’t  doubt  it. 

1 7 MR.  BECRAFT:  Your  Honor,  I move  the  admi.ssion 

1 8 of  that  as  the  next  exhibit. 

19  MR.  MURPHY:  No  objection.  Your  Honor. 

20  THE  COURT:  17. 

21  (Exhibit  Number  17  was  marked.  Description: 

22  1995  Form  W-4.) 

23  THE  COURT:  Anything  else  from  die  government? 

24  MR.  MURPHY:  Yes,  sir.  Your  Honor,  just  one 

25  question. 
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1 REDIRECT  EXAMINATION 

2 BY  MR.  MURPHY: 

3 Q.  Ms.  Edwards,  do  you  know  if  there  were  any  problems 

4 locating  a W-4  for  like  *96? 

5 A.  I don’t  know  that  there  is  a problem.  Everything  right 

6 now  is  in  vital  records  for  that  period  of  time,  it’s  in 

7 storage. 

8 Q.  Okay.  I'm  going  to  show  you  something,  see  if  that  may 

9 refresh  your  recollection.  Pm  showing  you  what  has  been 

10  marked  Exhibit  15. 

1 1 A.  Right,  right.  This  particular  W-4  that's  marked  19  — 

12  has  1996  marked  through  it  and  1997  written  beside  it,  there’s 

13  a note  at  the  bottom  that  says  1 996  is  no  longer  available, 

1 4 it’s  signed  by  Kim  Gilluia 

15  MR.  MURPHY:  Judge.  I don't  have  any  further 

16  questions. 

17  THE  COURT:  All  right.  M,s.  Edwards,  thank  you, 

18  we  will  let  you  step  down. 

19  (Witness  excused.) 

20  THE  COURT:  Who  will  our  next  witness  be? 

21  MR.  MURPHY:  Judge,  our  next  witness  is  going 

22  to  be  Karlene  Nuby. 

23  THE  COURT:  If  you  would  step  to  the  podium, 

24  please,  and  raise  your  right  hand.  Do  you  swear  that  the 

25  testimony  you  are  about  to  give  in  this  case  will  be  the 
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1 truth,  the  whole  truth  and  nothing  but  the  truth,  so  help 

2 you  God? 

3 THE  WITNESS:  Ido. 

4 THE  COURT:  You  may  have  a seat  up  here, 

5 please. 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 KARLENE  NUBY, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintiff,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BY  MR.  MURPHY: 

7 Q.  Would  you  state  your  name,  please,  ma'am? 

8 A.  Karlene  Nuby. 

9 Q.  And  would  you  spell  your  first  and  last  name  for  the 

10  court? 

1 1 A.  Sure.  K-A-R-L-E-N-E.  Last  name  is  N-U-B,  as  in  boy, 

12  Y. 

13  Q.  And  who  do  you  work  for,  Ms.  Nuby? 

14  A.  Kemper  Services. 

15  Q.  What  business  is  Kemper  Services  in? 

16  A.  Disability  insurance. 

1 7 Q.  Is  Kenper  Insurance  involved  in  a program  with  FedEx? 

18  A.  Yes,  we  are. 

19  Q.  Okay,  And  what  — briefly  tell  us  the  nature  of  that 

20  program. 

21  A.  Basically,  our  responsibility  to  Kemper  is  to  provide 

22  shoit-tenn  and  long-term  disability  for  FedEx  employees. 

23  Q.  Okay.  Pm  going  to  hand  you  a document.  Can  you  look 

24  at  that  document  and  tell  me  what  it  is? 

25  A.  It’s  a 1998  W-2  that  was  issued  to  Vemice  Kuglin. 

59 


DIRECT  - KARLENE  NUBY 


335 


DIRECT  - KARLEKE  NOJBY 


336 


1 Q.  Okay.  And  could  you  spell  the  first  and  last  nanrte? 

2 A.  Sure.  First  name  is  V,  as  in  Victor,  E-R-N-I-C-E  - 

3 Q.  And  what’s  the  social  security  nmnber? 

5 Q.  Okay.  Now,  what  does  that  particular  document 

6 indicate? 

7 A.  Basically,  this  document  indicates  that  we  at  Kemper 

8 Services  paid  to  Ms.  Kuglin  wages  in  the  gro.ss  amount  of 

9 $4,789.37.  It  indicates  the  amount  of  taxes  that  were 

10  withheld  for  federal,  .social  and  Medicare. 

1 1 Q.  What  amount  of  taxes  was  withheld? 

1 2 A.  Federal  income  tax  that  was  withheld  was  $ 1 ,34 1 .03, 

1 3 social  security  tax  withheld  was  $296.94.  Medicare  tax 

14  withheld  was  $69.45. 

1 5 Q.  And  what  was  the  amount  of  the  wages? 

16  A.  The  wage  amount  was  $4,789.37. 

17  MR.  MURPHY:  Thank  you.  Your  Honor,  at  thLs 

1 8 time  we  would  move  this  into  evidence  as  the  next  numbered 

19  exhibit. 

20  MR,  BECRAFT:  No  objection.  Your  Honor. 

21  THE  COURT:  Exhibit  18. 

22  (Exhibit  Number  18  was  marked.  Description: 

23  W-2Fonn.) 

24  MR.  MURPHY:  Judge,  if  I could  check  my  notes, 

25  sir. 


1 THE  COURT:  Certainly. 

2 MR.  MURPHY:  No  further  questioas.  Your  Honor. 

3 MR.  BECRAFT:  Briefly,  Your  Honor. 

4 THE  COURT:  Certainly.  TU  do  it  from  here. 

5 CROSS  EXAMINATION 

6 BY  MR.  BECRAFT: 

7 Q.  Ms.  Nuby,  you  don't  know  Vemice  Kuglin,  do  you? 

8 A.  No,  I do  not. 

9 Q.  You  just  work  for  the  insurance  company  that  paid 

10  disability,  is  that  correct? 

1 1 A.  Correct. 

12  Q.  Do  you  have  any  idea  when  the  di.sability  was  paid  or 

1 3 what  it  was  for? 

14  A.  I do  not  know  the  — it  was  paid  for  short-term 

15  disability.  The  dates  that  it  was  paid  for,  I don't  want  to 

16  take  a guess  at  it,  I believe  it  was  some  point  in  August  of 

17  '98  for  approximately  14  days. 

1 8 Q.  Okay.  So  the  $4,800  that  was  paid  is  for  payments  of 

19  disability  in  August  of '98? 

20  A.  Correct. 

21  Q.  For  about  some  14  days? 

22  A.  Correct. 

23  Q.  That's  your  recollection? 

24  A.  Yes,  it  is,  sir. 

25  Q.  And,  you  know,  if  I got  the  document  that  is  no  longer 
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1 

in  front  of  you,  looked  at  it,  what  you  just  said  is  probably 

1 

Your  Honor,  how  late  arc  we  going  to  be  going 

2 

gleaned  from  the  document? 

2 

today? 

3 

A. 

Fm  sorry? 

3 

THE  COURT:  We're  going  to  stop  at  12:25, 

4 

0. 

Fm  sorry.  Ls  that  what  that  document  says? 

4 

12:30.  We're  going  to  take  a one  hour  lunch  break. 

5 

A. 

That  - 

5 

Tuesdays,  Thursdays,  we  take  a little  shorter  lunch  break, 

6 

0- 

Let  me  get  it  for  you  and  let  me  approach  the  witness. 

6 

so  we  will  take  a shorter  lunch  break. 

7 

Your  Honor. 

7 

THE  CLERK;  Will  you  please  raise  your  right 

8 

A. 

Sure. 

8 

hand?  Do  you  solemnly  swear  the  testimony  you  arc  about 

9 

Q 

This  Exhibit  Number  18  relates  to  what  you  just  told 

9 

to  give  the  court  and  the  jury  to  be  the  truth,  the  whole 

10 

us? 

10 

truth  and  nothing  but  the  truth,  so  help  you  God? 

11 

A. 

Correct,  sir. 

11 

THE  WITNESS:  Ido. 

12 

Q- 

The  $4,800  was  paid  for  two  weeks  of  disability? 

12 

THE  CLERK:  You  may  take  the  witness  chair. 

13 

A. 

Correct. 

13 

14 

Q. 

In  August? 

14 

15 

A. 

Of'98. 

15 

16 

MR.  BECRAFT:  Nothing  further.  Your  Honor. 

16 

17 

THE  COURT:  Redirect? 

17 

18 

MR.  MURPHY:  Judge,  I don't  have  any  further 

18 

19 

qiuestions  for  this  witness. 

19 

20 

THE  COURT:  Ail  right.  Thank  you.  We  will  let 

20 

21 

you  step  down. 

21 

22 

(Witness  excused.) 

22 

23 

THE  COURT:  Who  will  our  next  witness  be? 

23 

24 

MR,  MURPHY:  It’s  going  to  be  Dan  Haughton, 

24 

25 

Your  Honor. 

25 
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1 DANIEL  JOSEPH  HAUGHTON, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintiff,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows; 

5 DIRECT  EXAMINATION 

6 BY  MR.  MURPHY: 

7 Q.  Would  you  state  your  name,  please? 

8 A.  Daniel  Joseph  Haughton. 

9 Q.  Would  you  spell  your  first,  middle  and  last  name  for 

1 0 the  court  reporter? 

11  A.  D-A-N-I-E-L  J-0-S«E-P-H,  Haughton  is  H-A-U-G-H-T-O- 

12  Q.  And  who  do  you  work  for,  sir? 

13  A.  Starwood  Vacation  Ownership,  Incorporated. 

14  Q.  And  what  business  is  Starwood  Vacation  Ownership  is? 

1 5 A.  Starwood  markets  and  develops  and  sells  and  manages 

1 6 vacation  ownerships  or  time  share  resorts  all  over  the  U.  S. 

17  Q.  And  how  long  have  you  worked  for  the  company? 

1 8 A.  It  will  be  five  years  in  October. 

19  Q.  Okay.  And  are  you  familiar  with  the  records  that  the 

20  company  keeps? 

21  A.  Yes,  I am. 

22  Q.  Did  you  bring  some  record  with  you  today  that  has  to  do 

23  with  a Vemice  Kuglin? 

24  A.  Yes,  I did. 

25  Q.  And  specifically  was  there  a record  that  had  to  do  with 
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1 mortgage  interest  paid? 

2 A.  Yes,  sir. 

3 Q.  Could  you  — was  it  in  summary  form? 

4 A.  Yes. 

5 Q.  Would  you  get  that  out,  because  I need  — 

6 A.  Actually,  I have  — there's  a computer  printout  fiom 

7 our  computer  system  that's  called  a transaction  history 

8 report. 

9 0-  Okay. 

10  A.  And  fiom  that  report,  I .summarized  interest  payments 

1 1 over  the  course  of  the  loan. 

12  Q.  If  you  could  get  your  .summary  out. 

13  A.  Okay. 

14  Q.  Thank  you,  sir. 

15  MR.  BECRAFT:  No  objections,  Your  Honor. 

16  THE  COURT:  AU  right. 

17  Q.  Sir,  Fm  banding  you  this  document,  and  if  you  would 

1 8 explain  to  us  what  that  document  is. 

19  A.  It  simply  summarizes  the  interest  paid  on  a — there 

20  are  actually  two  accounts  that  were  in  the  name  of  Vemie  B. 

21  Kuglin,  and  it  summarizes  the  interest  paid  on  each  account 

22  during  the  years  that  the  accounts  were  open,  the  first 

23  account  was  ’92,  ’93,  ’94,  ’95  and  ’%,  and  the  second  was  ’9 1 

24  ’92, ’93, '94, 95. 

25  Q.  Would  that  be  mortgage  interest? 


I 
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1 A.  Yes,  sir,  mortgage  interest. 

2 Q.  And  for  1996,  what  was  the  amount  of  mortgage  interest 

3 paid  by  Ms.  Kuglin  to  your  — Ms.  Kuglin  to  your  firm? 

4 A.  In  1996,  the  amount  paid  was  $1,047.79. 

5 MR.  MURPHY : Judge,  if  we  could  have  this 

6 marked  as  the  next  numbered  exhibit 

7 THE  COURT:  Exhibit  19. 

8 (Exhibit  Number  19  was  marked.  Description: 

9 Mortgage  Interest  Summary.) 

10  THE  COURT:  Cross  examination? 

11  MR.  BECRAFT:  Yes,  Your  Honor. 

12  CROSS  EXAMINATION 

13  BY  MR.  BECRAFT: 

14  Q.  Mr.  Haughton,  briefly,  where  are  these  time  shares 

1 5 located? 

1 6 A.  We  have  resorts  in  Orlando,  Florida,  St.  Augustine, 

17  Florida,  South  Carolina,  Beaver  Creek,  Colorado,  Mission 

1 8 Hills,  California  and  Maui,  Hawaii. 

1 9 Q.  All  right.  Do  you  have  any  idea  as  to  when  Ms.  Kuglin 

20  bought  a time  share  from  your  company? 

21  A Yes,  I do. 

22  Q.  Okay.  When  was  it? 

23  A.  Let's  see,  on  this  particular  account  the  purchase 

24  date  is  recorded  as  October  the  3 1st  1991,  and  on  the 

25  previous  account  it  was  October  the  2nd,  1990. 
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1 Q.  Okay.  So  this  time  share,  would  it  be  in  a condo 

2 somewhere  in  the  Orlando  community? 

3 A.  Yes,  sir. 

4 Q.  Okay.  And  so  in  October  of  ’90  is  the  first  time  that 

5 she  entered  into  an  agreement  with  your  company  to  have  a time 

6 share  condo  down  there  in  Orlando? 

7 A That’s  conect. 

8 Q.  And  did  she  have,  say,  like  about  a week's  worth  of 

9 time? 

10  A Thafs  typically  the  way  they’re  sold,  yes. 

1 1 Q.  The  first  ~ the  October  of '90? 

12  A.  Yes,  sir. 

13  Q.  And  then  a couple  of  years  later,  she  entered  into  an 

14  agreement  to  get  basically  another  week? 

15  A.  Yes,  sir. 

1 6 Q.  Of  time  share  of  your  condo  in  Orlando? 

17  A Yes,  sir. 

1 8 Q.  Is  there  a market  — if  somebody  wants  to  get  out  of 

19  these,  is  there  a market  where  they  can  sell  their  interest  to 

20  someone  else? 

2 1 A.  There's  a market,  but  it  is  entirety  saturated  with 

22  people  frying  to  sell. 

23  Q.  Okay.  And  in  the  — the  relationship  between  your 

24  company  and  Ms.  Kuglin  ended,  I take  it,  sometime  in  *97? 

25  A.  The  account  was  paid  off  I believe  — yeah,  the 


I 


! 
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1 account  was  paid  in  full,  but  that  doesn't  necessarily  end  the 

2 relationship  because  - 

3 0.  Okay. 

4 A.  Okay. 

5 Q.  So  you're  saying  right  now  she  has  bad  — since  October 

6 of  1 990,  she  has  had  a time  share  even  right  now  with  your 

7 company? 

8 A.  Unless  she  has  sold  it,  that  I'm  not  aware  of,  yes. 

9 MR.  BECRAFT:  Okay.  Nothing  fiirther.  Your 

10  Honor. 

1 1 MR.  MURPHY:  Judge,  I just  have  one  question 

12  that  I omitted. 

13  REDIRECT  EXAMINATION 

14  BY  MR.  MURPHY: 

1 5 Q.  Is  mortgage  interest  reported  to  the  IRS? 

16  A.  Yes,  sir. 

1 7 MR.  MURPHY : Judge,  I don't  have  any  further 

1 8 questions. 

19  THE  COURT:  Alt  right.  Thank  you.  We  will  let 

20  you  be  excused. 

2 1 THE  WITNESS;  Thank  you. 

22  (Witness  excused.) 

23  THE  COURT:  Who  will  our  next  witness  be? 

24  MR.  MURPHY:  Your  Honor,  we  call  Isabelle 

25  Baker. 


1 THE  CLERK;  Will  you  please  raise  your  right 

2 hand?  Do  you  solemnly  swear  the  testimony  you  are  about 

3 to  give  the  court  and  the  jury  to  be  the  truth,  the  whole 

4 truth  and  nothing  but  the  truth,  so  help  you  God? 

5 THE  WITNESS:  Ido. 

6 THE  CLERK:  You  may  take  the  witness  chair. 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 

ISABELLE  BAKER, 

1 

A. 

They're  1098s, 

2 

was 

thereupon  called  as  a witness  on  behalf  of  the 

2 

Q- 

Okay.  And  do  they  give  a figure  of  the  amount  of 

3 

Plaintiff,  and  having  been  first  duly  sworn,  was 

3 

mortgage  interest  that  somebody  pays  over  the  course  of  a 

4 

examined  and  testified  as  follows: 

4 

year? 

5 

DIRECT  EXAMINATION 

5 

A. 

Yes,  sir. 

6 

BY  MR.  MURPHY: 

6 

Q. 

Okay.  Now,  the  first  document,  what  year  is  that  for? 

7 

0. 

Would  you  state  your  name,  please,  ma’am? 

7 

A 

For  1999. 

8 

A. 

Isabelle  Baker. 

8 

Q. 

And  who  was  the  person  that  was  paying  the  mortgage? 

9 

Q- 

And  would  you  spell  your  first  name  and  last  name  for 

9 

A 

On  the  1098,  it  says  Vemice  B.  Kuglin. 

10 

the  court  reporter? 

10 

Q 

Can  you  spell  the  entire  name? 

U 

A. 

ls-a-b-e-l-l-e  B-A-K-E^R. 

U 

A 

First  name  V-E-R-N-I-C-E,  last  name  Kuglin, 

12 

Q. 

And  who  do  you  work  for,  Ms.  Baker? 

12 

K-U-G-L-I-N. 

13 

A. 

GMAC  Mortgage. 

13 

Q. 

And  what  was  the  amount  in  - that  sheet  we're  talking 

14 

Q- 

And  what  type  of  business  is  GMAC  Mortgage  in? 

14 

now  is  for  1999? 

15 

A. 

In  the  mortgage  business. 

15 

A. 

Yes,  sir. 

16 

Q- 

Okay.  That's  kind  of  dumb  second  question,  wasn't  it? 

16 

Q- 

And  what  was  the  amount  of  the  interest? 

17 

A. 

That's  all  ri^t 

17 

A. 

Interest  paid  for  1999? 

18 

Q- 

And  as  part  of  your  business,  do  you  keep  records  of 

18 

Q. 

Yes,  ma'am. 

19 

the  amount  of  mortgage  interest  diat  people  pay  on  naortgages 

19 

A 

Was  $6,729.39. 

20 

held  by  your  company  or  serviced  by  your  company? 

20 

0. 

If  you  could  turn  that  over,  that  page  over. 

21 

A. 

Yes,  we  do. 

21 

A. 

Uh-huh. 

22 

Q. 

Okay.  Does  — Pm  going  to  show  you  some  doemnents,  do 

22 

Q- 

Turn  that  page  over  and  go  to  the  second  sheet. 

23 

you  recognize  those  documents? 

23 

A. 

Okay. 

24 

A. 

Yes,  I do. 

24 

What  is  the  second  sheet? 

25 

Q. 

Okay.  What  are  those  documents? 

25 

A. 

Same  kind  of  document  for  the  year  2000. 

-42 
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1 MR.  MURPHY:  Your  Honor,  I don't  have  any 

2 further  questions  of  the  witness. 

3 MR.  BECRAFT:  Briefly^  Your  Honor. 

4 CROSS  EXAMINATION 

5 BY  MR.  BECRAFT:  ! 

6 Q.  Ms.  Baker,  the  interest  that  was  paid  by  Ms.  Kuglin  on 

7 this  mortgage,  you  got  documenLs  for  '99,  2000,  and  200 1 , is 

8 that  correct? 

9 A.  Yes,  sir. 

10  Q.  Now,  is  this  a mortgage  in  relation  to  some  real 

1 1 property,  land? 

12  A.  It  is  - I don’t  know  whether  it’s  land  or  - I 

1 3 guess  --  it  must  be  a residence. 

14  Q.  Okay.  And  is  there  some  brief  description  there 

1 5 regarding  what  type  of  residence  is  the  collateral  for  this 

1 6 particular  mortgage? 

17  A.  It  has  the  address. 

18  Q.  What  is  the  address? 

19  A.  200  Wagner  Place,  number  802,  Memphis,  Tennessee  38103. 

20  Q.  Okay.  Before  1 999,  did  your  company  have  any 

2 1 relationship  with  Ms.  Kuglin? 

22  A.  Tm  not  aware  of  that,  sir. 

23  Q.  Y our  relationship  with  her  arose  during  that  year  of 

24  ’99? 

25  A.  I can't  say  whether  there  was  a relationship  prior  to 
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1 that  year  or  not 

2 Q.  Your  records  indicate  that  some  time  in  ’99,  your 

3 company  got  a mortgage  on  her  condominium? 

4 A.  Pardon  me? 

5 Q.  Your  records  indicate  that  Ms.  Kuglin  obtained  with 

6 GMAC  a mortgage  on  her  condomimum  some  time,  I guess,  in  ’99? 

7 A.  Yes,  sir. 

8 Q.  Probably  the  early  part  of  '99? 

9 A.  Yes,  sir. 

10  Q.  Okay.  And  it  has  been  in  effect  ever  since? 

1 1 A.  Yes,  sir. 

12  Q.  And  how  much  was  the  mortgage  for  when  it  was  obtained 

1 3 sometime  in  early  ’99,  if  you  know? 

14  A.  I just  show  principal  balance,  beginning  principal 

1 5 balance.  I don’t  have  that  number  that  you're  asking  me. 

16  MR.  BECRAFT:  Okay.  Nothing  further.  Your 

17  Honor. 

1 8 MR  MURPHY:  Judge,  I don’t  have  any  further 

19  questions. 

20  THE  COURT:  All  right.  Thank  you.  We’ll  let 

2 1 you  step  down. 

22  (Witness  excused.) 

23  THE  COURT:  Who  will  our  next  witness  be? 

24  MR  MURPHY:  Your  Honor,  our  next  witness  will 

25  be  Mr.  Leporleon  Pruitt 
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1 Q.  And  what  does  it  show,  again? 

2 A.  For  interest  paid? 

3 Q.  Yes,  ma’am. 

4 A.  $7,033.28. 

5 Q.  And  for  what  year  was  that? 

6 A.  For  the  year  2000. 

7 Q.  Okay.  Fm  sorry.  And  who  was  the  person  that  it  was 

8 issued  to? 

9 A.  Same  person,  Vemice  Kuglin. 

10  0 Okay.  And  if  you  would  go  to  the  third  document.  What 

1 1 does  the  third  document  show? 

12  A.  The  .same  document  for  the  year  200 1 . 

13  Q.  Okay.  And  what  does  — is  it  Issued  to  Ms.  Kuglin? 

14  A.  Yes,  sir,  it  is. 

1 5 Q.  And  how  much  mortgage  interest  does  it  indicate  she 

1 6 paid? 

17  A.  $6,690.56. 

18  MR  MURPHY:  Thank  you,  ma’am  Your  Honor,  at 

1 9 this  time,  we  would  move  these  three  documents  into 

20  evidence  as  a collective  exhibit. 

21  THE  COURT:  Yes. 

22  MR  BECRAFT:  No  objections. 

23  THE  COURT:  Exhibit  20. 

24  (Exhibit  Number  20  was  marked.  Description; 

25  Mortgage  Interest  Payments.) 
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1 

LEPORLEON  PRUITT, 

1 

you  tell  me  what  the  first  document  is? 

2 

was 

thereupon  called  as  a witness  on  behalf  of  the 

2 

A. 

First  document  is  just  the  statement  of  the  accounts 

3 

Plaintiff,  and  having  been  first  duly  sworn,  was 

3 

showing  what  they  have  in  prime  shares,  that's  savings,  or 

4 

examined  and  testified  as  follows: 

4 

share  draft,  that’s  the  checking  account. 

5 

DIRECT  EXAMINATION 

5 

0. 

Okay.  Can  you  tell  us  — that's  a big  stack  of  papers. 

6 

BY  MR  MURPHY: 

6 

whose  account  arc  we  talking  about  there? 

7 

Q. 

Would  you  state  your  name,  please? 

7 

A. 

Ms.  Kuglin. 

8 

A. 

Leporleon  Pruitt. 

8 

Q- 

Okay.  Could  you  spell  it? 

9 

Q 

And,  Mr.  Pruitt,  who  do  you  work  for? 

9 

A. 

K-U-G-L-I-N. 

10 

THE  COURT : Let’s  get  the  spelling  on  that. 

10 

Q. 

What's  the  first  name? 

n 

Q- 

I’m  sorry.  Your  Honor.  How  do  you  spell  your  name,  Mr. 

11 

A. 

Vemice. 

12 

Pruitt? 

12 

Q- 

Spell  that,  please. 

13 

A. 

L-E-P-O-R-L-E-O-N.  Pmitt,  P-R-U-I-T-T. 

13 

A. 

V-E-R-N-I-E. 

14 

Q 

And  who  do  you  work  for? 

14 

Q 

And  what's  the  account  number? 

15 

A. 

FedEx  Employees  Credit  Association. 

15 

A. 

The  account  number  is  48512016. 

16 

0 

And  what  business  is  the  FedEx  Employees  Credit 

16 

Q- 

Okay.  What  kind  of  account  is  it? 

17 

Association  in? 

17 

A. 

She  has  a prime  share,  that's  a savings,  and  she  has  a 

18 

A. 

The  credit  union  business. 

18 

checking  account  as  well. 

19 

Q- 

Okay.  And  do  you  provide,  as  part  of  that  basiness. 

19 

Q- 

Okay.  And  can  you  give  me  the  date  on  the  first  page? 

20 

banking  service  for  FedEx  employees? 

20 

A. 

The  date  from  the  statement  is  from  February  the  1st  of 

21 

A. 

Yes,  sir. 

21 

'96  to  February  the  29th  of '96. 

22 

0 

Okay.  Mr.  Pruitt,  are  you  familiar  with  how  records 

22 

Q- 

Okay.  How  about  the  statement  on  the  last  page? 

23 

arc  kept  at  your  company's  business? 

23 

A. 

The  statement  from  the  last  page  is  from  December  the 

24 

A. 

Yes,  sir. 

24 

1st  of  2000  to  December  the  3 1st  of  2000. 

25 

Q. 

I'm  going  to  pass  to  you  two  sets  of  documents.  Can 

25 

Q- 

And  arc  there  several  — there's  a number  of  statements 
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1 in  there? 

2 A.  Yes,  sir. 

3 Q.  Okay.  And  these  are  all  statements  from  your  Credit 

4 Union? 

5 A.  Yes,  sir. 

6 MR.  MURPHY : Your  Honor,  if  we  could  have  this 

7 marked  as  a collective  exhibit 

8 MR.  BECRAFT:  No  objection. 

9 THE  COURT:  It  will  be  Exhibit  2 1 . 

10  (Exhibit  Nurr^er  21  was  marked.  Description: 

1 1 Statement  of  Accounts.) 

12  Q.  Now,  sir,  there's  a second  document  in  front  of  you, 

1 3 what  is  that  documoit? 

14  A.  This  document  here  is  the  membership  application. 

15  Q.  Okay.  And  for  who? 

16  A.  Vemice  Kuglin. 

17  Q.  Vcmicewhat? 

18  A.  Kuglin. 

19  Q.  Okay.  Does  it  appear  to  be  Kuglin? 

20  A.  Kuglin,  yes. 

21  Q.  K-U-G-L-I-N 

22  THE  COURT:  It's  Kuglin. 

23  THE  WITNESS:  Kuglin. 

24  THE  COURT:  It’s  Kuglin.  It  is  kind  of  like 

25  your  first  name,  it's  confusing. 
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1 THE  WITNESS:  Yeah,  it's  Kuglin. 

2 THE  COURT:  Because  your  first  name  starts  with 

3 anL? 

4 THE  WITNESS:  Yes. 

5 THE  COURT:  I wanted  to  make  sure  I got  it 

6 spelled  right. 

7 Q.  And  is  that  the  document  from  the  Credit  Union's 

8 records? 

9 A.  Yes. 

10  Q.  If  someone  opens  an  account,  they're  required  to 

1 1 execute  that? 

12  A.  Yes,  sir. 

13  Q.  Now,  what's  the  date  on  that? 

14  A.  January  the  27th  of  1999. 

15  Q.  Okay.  Now,  the  statements  run  before  that? 

16  A.  Right. 

1 7 Q.  What  — why  is  that  date  different? 

1 8 A.  This  date  here  is  different  because  it  looks  like  it 

19  was  something  somebody  added  on  the  account  or  ~ yeah,  it 

20  look  like  somebody  added  on  the  account. 

21  Q.  Now,  when  these  documents  were  originally  requested, 

22  did  you  come  up  with  the  original  account  card,  account 

23  opening  form? 

24  A.  Now,  the  original  account  card,  these  going  through 

25  images  system,  but  this  is  on  the  system. 
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1 

Q 

Okay.  The  one  in  your  hand? 

1 

reference,  I have  got  my  finger  on  it? 

2 

A. 

Yes. 

2 

A. 

Yes. 

3 

Q- 

Okay.  Thank  you. 

3 

Q. 

EFT  Federal  Express? 

4 

MR.  MURPHY:  Your  Honor,  we  would  move  this 

4 

A. 

Right. 

5 

into  evidence  as  the  next  numbered  exhibit. 

5 

Q. 

Salary,  what  is  that  in  reference  to? 

6 

MR.  BECRAFT:  No  objection. 

6 

A. 

The  EFT  is  the  — it's  electronic  funds  transfer,  it’s 

7 

THE  COURT:  22. 

7 

her 

salary. 

8 

(Exhibit  Number  22  was  marked.  Description: 

8 

0. 

Okay.  And  then  you’ve  got  a notation  of  a withdrawal? 

9 

Application  for  Account.) 

9 

A. 

Yes. 

10 

0. 

Now.  sir.  Fm  going  to  put  some  things  up  on  the  camera 

10 

0- 

And  what  does  that  mean? 

11 

here  and  ask  you  about  some  entries  on  some  of  these 

11 

A. 

That’s  a withdrawal  that  she  took  out  on  4- 1 5-96. 

12 

documents.  I have  got  a document  here  from  exhibit  - 

12 

Q. 

And  then  if  you  go  over  to  this  account,  this  line  that 

13 

Collective  Exhibit  2 1 . Can  you  see  that  document? 

13 

says  change  to  balance  where  my  finger  is? 

14 

A. 

Yes,  I can. 

14 

A. 

Yes. 

15 

Q- 

Okay.  This  first  column,  it  says  date,  what 

15 

0- 

What  information  does  that  represent? 

16 

information  is  in  that  column? 

16 

A. 

That  is  representing  withdrawals,  money  going  in  and 

17 

A. 

4-1  of '96. 

17 

out  of  the  account. 

18 

0. 

What  type  of  information  do  you  put  in  there?  Is 

18 

Q- 

Okay.  Does  that  give  you  the  amount  of  a particular 

19 

that 

— what  dates  are  those? 

19 

transaction? 

20 

A. 

Those  are  the  current  dates  like  if  — firom  the 

20 

A. 

Yes,  it  does. 

21 

statement,  when  they  do  any  kind  of  transactions. 

21 

MR.  MURPHY:  Judge,  if  I can  have  one  second. 

22 

Q. 

Okay.  So  would  that  date  represent  the  account 

22 

Fm  ahnost  done. 

23 

transaction  took  place? 

23 

THE  COURT:  Certainly. 

24 

A. 

Yes. 

24 

Q. 

Fm  going  to  show  you  another  page  from  Collective 

25 

0- 

Okay.  And  if  you  go  to  this  middle  line,  there’s  a 

25 

Exhibit  2 1 . And  — now,  the  format  of  these  documents  is  a 
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1 little  different.  What  infonnadon  is  in  this  first  column 

2 here  on  the  left? 

3 A.  The  dates  — months  date  and  year. 

4 Q.  Okay.  And  what  do  those  dates  signify? 

5 A.  Those  dates  signify  from  the  whole  statement,  from 

6 November  to  the  end  of  the  month,  and  it  signifres  a date  that 

7 a transaction  has  happened. 

8 Q.  Now,  if  you  go  over,  there's  a line,  share  draft  to 

9 cash  disbursed,  what  type  of  transaction  is  that? 

1 0 A.  That's  a withdrawal  from  her  checking  account 

11  Q.  Okay.  Now,  just  so  we  understand  the  way  this  is 

1 2 formatted,  you  have  got  some  transactions? 

1 3 A.  I can't  see  your  finger  on  that. 

14  Q.  Okay.  Am  I in  the  way? 

15  A.  Okay. 

16  Q.  There  you  go.  Is  that  better? 

17  A.  Yes. 

18  Q.  Okay.  You  have  got  some  transactions  (hat  have  a minus 

19  symbol  after  them,  does  that  indicate  money  was  coming  out  of 

20  the  account? 

21  A.  Yes. 

22  Q.  Okay.  And  when  you  have  a transaction  with  no  minus 

23  sign  behind  it,  for  example,  that  $9,456.90,  does  that 

24  represent  that  money  came  into  the  account? 

25  A.  Correct. 
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1 MR.  MURPHY:  Thank  you,  sir.  One  second.  Your 

2 Honor,  Fm  just  about  done. 

3 THE  COURT:  Certainly. 

4 Q.  Mr.  Pruitt,  when  ~ 

5 MR.  MURPHY:  Judge,  I don’t  think  my  microphone 

6 is  working. 

7 THE  CLERK:  It  may  need  a new  battery. 

8 Q.  Mr.  Pruitt,  does  your  company  also  lend  money? 

9 A-  Yes,  sir. 

10  Q.  Okay.  Now,  when  --  if  it  involves  mortgage  and 

1 1 mortgage  interest,  you  report  the  amount  of  the  interest  to 

12  the  IRS? 

13  A.  Yes,  we  do. 

14  MR.  MURPHY:  Okay.  One  second,  Judge. 

15  Judge,  I don't  have  any  fruther  questions. 

16  THE  COURT:  AU  right. 

17  MR.  BECRAFT:  Briefly,  Your  Honor. 

18  THE  COURT:  Certainly. 

19  CROSS  EXAMINATION 

20  BY  MR.  BECRAFT: 

21  Q.  Mr.  Prmtt,  when  was  the  FedEx  Credit  Union  started,  do 

22  you  know? 

23  A.  Back  in  1973  - 72, 73. 

24  Q.  Is  it  your  understanding  that  most,  perhaps  all  of  the 

25  FedEx  employees  are  members  of  the  Credit  Union,  right? 


I 
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1 

A.  They  have  the  — they  can  join  if  they're  a member  — 

1 

A.  That,  I don't  know,  sir. 

2 

if  they  work  for  FedEx,  they  have  right  to  join  the  Credit 

2 

Q.  Do  you  know  anything  about  cars? 

3 

Union. 

3 

A.  Yes,  sir. 

4 

Q.  And  the  services  that  are  provided  by  the  Credit  Union 

4 

Q,  Did  she  have  any  mortgages  — or  did  your  company 

5 

include,  you  know,  people  can  open  up  a savings  account  there? 

5 

finance  any  cars  for  her? 

6 

A.  Yes.  sir. 

6 

A.  That  I don't  know,  sir. 

7 

0-  They  can  have  a checking  account? 

7 

MR.  BECRAFT:  Ail  right.  Nothing  further.  Your 

8 

A.  Yes,  sir. 

8 

Honor. 

9 

Q.  They  can  obtain  financing  for  homes  and  cars? 

9 

THE  COURT:  Redirect? 

10 

A.  Yes,  sir. 

10 

MR.  MURPHY:  Judge,  I don't  have  any  further 

11 

Q.  In  this  particular  situation,  you  have  been  asked  to 

11 

questions. 

12 

bring  in  reference  --  to  this  particular  case  in  reference  to 

12 

THE  COURT:  All  right  Mr.  Pruitt,  thank  you. 

Ms.  Kuglin,  you  brought  in  basically  her  checking  account 

13 

We  will  let  you  step  down. 

14 

statements  for  a number  of  yeais? 

14 

(Witness  excused.) 

15 

A.  Yes.  sir. 

15 

THE  COURT:  Who  else  do  we  have? 

16 

Q.  And  those  are  Exhibits  21  and  22? 

16 

MR.  MURPHY:  Judge,  I have  got  some  custodiaiLs, 

1 17 

A.  Yes,  sir. 

17 

but  I need  to  talk  to  them. 

I 

Q.  And  so  she  had  an  account  with  the  FedEx  Credit  Union, 

18 

THE  COURT:  It's  fine  to  take  a break  now.  I 

1 

oh.  throughout  '96? 

19 

think  we  have  done  pretty  well.  Ladies  and  gentlemen. 

20 

A.  Yes,  sir. 

20 

we're  going  to  take  our  lunch  break,  let  you  come  back  at 

21 

Q.  '97,  '98,  '99,  all  the  way  up  to  2001 , correct? 

21 

1 :30.  Do  not  discuss  the  case  among  yourselves.  Don't 

22 

A.  Yes,  sir. 

22 

let  anybody  talk  with  you  about  the  case.  Of  course,  if 

23 

Q.  Did  she  have  any  savings  account? 

23 

anybody  tries  to,  report  that  immediately  to  one  of  our 

24 

A.  Yes. 

24 

court  security  officers  or  a member  of  my  staff  or  me.  As 

25 

Q.  Did  she  have  any  mortgages  with  the  con^)any? 

25 

usual,  don't  speak  to  the  parties  or  the  lawyers  in  the 
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1 

case  and.  of  course,  don't  do  any  research.  Don’t  read 

1 

(The  following  proceedings  had  at  side-bar 

2 

anything  or  look  up  anything  that  might  be  about  this  case 

2 

bench.) 

3 

or  cases  like  it,  and  continue  to  keep  an  open  mind. 

3 

MR.  BECRAFT:  When  I asked  about  jury 

4 

It's  a short  ~ it's  not  that  long  of  a lunch 

4 

instructions?  I thou^t  you  asked  if  we  had  a disk 

5 

break,  so,  of  course,  you  can  — there  are  a number  of 

5 

available  — I have  got  a disk  of  our  requested 

6 

places  to  eat,  and  youVe  probably  familiar  with  those 

6 

instructions. 

7 

already.  You  can  go  north  on  the  mall  and  south,  there's 

7 

THE  COURT:  Did  you  give  them  to  us? 

8 

nothing  really  close,  except  the  cafeteria.  There  are 

8 

MR.  BECRAFT:  I turned  in  my  — I have  got  it 

9 

lots  of  places  about  four  or  five  blocks  south  and  about 

9 

with  me. 

10 

three  and  a half,  four  blocks  north.  We  will  see  you  at 

10 

THE  COURT:  If  you  don’t  ever  give  it  to  me,  I 

11 

1:30. 

11 

guarantee  you  I won't  use  it  You  should  have  given  it  to 

12 

(Lunch  recess  taken  at  12:30  to  1:35  pm.) 

12 

me  at  the  beginning  of  the  case. 

13 

THE  COURT:  If  we  have  got  everybody,  we  can 

13 

MR  BECRAFT:  I filed  my  jury  instructions  last 

14 

bring  them  in. 

14 

Friday.  They  were  filed. 

15 

(Jury  in  at  1 :35  p.m.) 

15 

THE  COURT:  Okay.  Well~ 

16 

MR  MURPHY:  Judge,  I want  to  alert  the  court. 

16 

MR.  BECRAFT:  If  you  want  the  disk  — I 

17 

I think  we  will  be  done  with  the  government's  proof  today. 

17 

delivered  it  to  chambers. 

18 

THE  COURT:  I understand.  I have  already 

18 

THE  COURT:  Don't  worry  about  it.  I have  got 

19 

started  making  plans  on  that 

19 

the  othCT  two  materials,  if  you  will  hand  the  disk  to  Ms. 

20 

MR  BECRAFT:  The  court  — I asked  a couple  of 

20 

Saba,  she  will  take  care  of  it. 

21 

weeks  ago  — 

21 

(The  following  proceedings  were  had  in  open 

22 

THE  COURT:  Let’s  come  to  side  bar  if  we're 

22 

court.) 

23 

going  to  talk  about  it 

23 

THE  COURT:  Mr.  Murphy,  who  will  our  next 

24 

MR  BECRAFT:  Just  real  quick  for  the  benefit 

24 

witness  be? 

25 

of  the  court 

25 

MR.  MURPHY:  Our  next  witness  is  Mr.  Alex 

363 

DIRECT  - ALEXANDER  RIVERA 
364 

1 

Trivino. 

1 

ALEXANDER  RIVERA, 

2 

THE  COURT:  Mr.  Trevino,  if  you  would  step  to 

2 

was  thereupon  called  as  a witnes.s  on  behalf  of  the 

3 

the  podium  and  raise  your  right  hand,  please.  That's  it 

3 

Plaintiff,  and  having  been  first  duly  sworn,  was 

4 

right  there.  Do  you  swear  that  the  testimony  you  are 

4 

examined  and  testified  as  follows; 

5 

about  to  give  in  this  case  will  be  the  truth,  the  whole 

5 

DIRECT  EXAMINATION 

6 

truth  and  nothing  but  the  truth,  so  help  you  God? 

6 

BY  MR.  MURPHY: 

7 

THE  WITNESS:  I do,  but  my  last  name  isn't 

7 

Q.  Sir,  would  you  state  your  name,  please? 

8 

Trevino,  it's  Rivera. 

8 

A.  Alexander  Rivera. 

9 

THE  COURT:  Weil,  good.  Tmglad 

9 

Q.  And  would  you  spell  your  fir.st  and  last  name  for  the 

10 

MR.  MURPHY:  Tm  sorry,  Mr.  Rivera. 

10 

court  reporter? 

11 

THE  COURT:  Mr.  Rivera,  do  you  also  make  that 

11 

A.  Sure.  A-L-E-X-A-N-D-E-R  RT-V-E-R-A. 

12 

oath? 

12 

Q.  And  who  do  you  work  for,  Mr.  Rivera? 

13 

THE  WITNESS:  Yes,  I do. 

13 

A.  CUNA  Mutual  Mortage  Corporation. 

14 

THE  COURT:  I think  tiiey  said  Trevino,  maybe 

14 

Q.  And  what  is  that  located? 

15 

I'm  wrong  about  that. 

15 

A.  That  is  in  Madi.son,  Wisconsin. 

16 

MR  MURPHY:  Judge,  I did.  I had  it  written 

16 

Q.  Okay.  And  what  business  is  C-U-N-A  in? 

17 

down  wrong. 

17 

A.  It's  a — CUNA  Mutual  Mortgage  is  a servicing 

18 

THE  COURT:  Tell  me  your  name  again. 

18 

corporation. 

19 

THE  WITNESS:  Alex  Rivera. 

19 

Q.  Okay.  And  what  is  a servicing  corporation? 

20 

THE  COURT;  Spell  that  last  name.  I will  let 

20 

A.  We  fund  loans  and  we  service  those  loans  for  investors. 

21 

you  get  up  here  and  we'll  write  it  down. 

21 

THE  COURT:  Just  for  our  sake,  Tm  going  to 

22 

THE  WITNESS:  It's  R-I-V-E-R-A. 

22 

make  sure  I have  got  the  spelling  on  the  name  of  the 

23 

THE  COURT:  Thank  yoa 

23 

corporation  down. 

24 

24 

THE  WITNESS:  It's  C-U-N-A,  CUNA. 

25 

25 

THE  COURT:  CUNA,  okay. 
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1 

THE  WITNESS:  It  stands  for  Credit  Union 

1 

what  is  that  form? 

2 

National  Association. 

2 

A.  That's  mortgage  interest  statement,  a fonn  1 098. 

3 

THE  COURT:  Okay.  Thank  you. 

3 

Q.  And  who  is  it  addressed  to? 

4 

Q.  As  part  of  your  company's  activities  as  a servicer  of 

4 

A.  If  s addressed  to  Vernice  B.  Kuglin. 

5 

mortgages,  do  you  keep  records  of  the  amount  of  mortgage 

5 

Q.  How  do  you  spell  her  name  on  the  form? 

6 

interest  payment? 

6 

A.  V-E-R-N-I-C-E  B.  Kuglin  is  K-U-G-L-I-N. 

7 

A.  Yes,  we  do. 

7 

Q.  Does  that  show  that  Ms.  Kuglin  paid  mortgage  interest 

8 

Q.  And  did  you  bring  some  documents  with  you  today? 

8 

in  the  year  2000? 

9 

A.  Yes,  I did. 

9 

THE  COURT:  We're  all  going  to  work  to  get  it 

10 

Q.  Could  you  give  me  those  documents? 

10 

right,  Kuglin,  we  keep  promising  to  do  that.  We  will  try 

11 

MR  MURPHY:  Thank  you,  sir. 

11 

to  get  it  right.  It  is  not  always  obvious. 

12 

MR  BECRAFT:  We  won't  have  objections  to  tfiese 

12 

A.  Yes. 

13 

exhibits.  Your  Honor,  for  this  witness,  and  perhaps  we 

13 

Q.  And  what  amount  was  the  mortgage  interest? 

14 

ought  to  put  one  sticker  on  all  of  them. 

14 

A.  It  is  for  $5382.58  for  the  year  2000. 

15 

THE  COURT:  That's  — whatever  suits  the 

15 

Q.  Do  you  have  a form  for  the  year  200 1 ? 

16 

government. 

16 

A.  Yes. 

17 

MR  MURPHY:  Judge,  I have  no  objection  to 

17 

Q.  And  what's  the  amount  of  die  mortgage  interest? 

18 

making  it  a cumulative  exhibit. 

18 

A.  $12,618,47. 

19 

THE  COURT:  Cumulative  Exhibit  23,  that's  how 

19 

MR  MURPHY:  Judge,  at  this  time  we  would  move 

20 

we're  going  to  do  it. 

20 

this  into  evidence  as  collective  exhibit  23. 

21 

MR  MURPHY:  Or  collective. 

21 

THE  COURT:  Received  as  23. 

22 

THE  COURT:  Collective. 

22 

MR  MURPHY:  Judge,  I don’t  have  any  further 

23 

(Exhibit  Number  23  was  marked.  Description: 

23 

questions. 

24 

Mortgage  Documents.) 

24 

THE  COURT:  AH  right.  ! 

25 

Q.  Sir,  I'm  passing  you  a form  that  — for  the  year  2000, 

25 

CROSS  EXAMINATION  | 
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1 

BY  MR.  BECRAFT: 

1 

Honor? 

2 

Q. 

Briefly,  you  brought  a number  of  records  to  show  how 

2 

THE  COURT:  Redirect? 

3 

much  interest  had  been  paid  by  Ms.  Kuglin  for  these  two  years. 

3 

MR.  MURPHY:  Judge,  I don’t  have  any  further 

4 

Can  I ask  you  some  questions  about  your  general  records? 

4 

questions  of  the  witness. 

5 

A. 

Sure. 

5 

THE  COURT:  All  right.  Mr.  Rivera,  thanks  they 

6 

0. 

Okay.  Did  your  company,  what,  buy  a mortgage  that  was 

6 

very  much.  We  will  let  you  step  down. 

7 

on  some  real  property  that  was  owned  by  Ms.  Kugiin? 

7 

(Witness  excused.) 

8 

A. 

That's  correct. 

8 

THE  COURT : Who  is  our  next  witness? 

9 

Q 

Ail  right.  And  do  you  have  a judgment  or  recollection 

9 

MR.  MURPHY:  It  is  going  to  be  Jeanne  Griffis 

10 

as  to  when  that  happened? 

10 

wiUi  First  Tennessee,  Your  Honor. 

11 

A. 

The  date  of  the  loan  is  July  of  2000. 

11 

THE  CLERK:  Will  you  please  raise  your  right 

12 

Q. 

And  how  much  was  the  note  that  you  bought? 

12 

hand?  Do  you  solemnly  swear  the  testimony  you  are  about 

13 

A. 

I believe  it  was  156,000. 

13 

to  give  the  court  and  jury  will  be  the  truth,  the  whole 

14 

0- 

And  so  some  other  company  had  mortgaged  the  property 

14 

truth  and  nothing  but  the  truth,  so  help  you  God? 

15 

and 

then  your  company  comes  along  and  buys  that  for  a hundred 

15 

THE  WITNESS:  Ido. 

16 

and 

fifty  thousand? 

16 

THE  CLERK:  You  may  lake  the  witness  chair. 

17 

A. 

A hundred  and  fifty-six. 

17 

18 

Q. 

And  that  happened  in  June  of 2000? 

18 

19 

A. 

July. 

19 

20 

Q. 

July  of 2000.  And  is  it  still  currently  a valid 

20 

21 

mortgage? 

21 

22 

A. 

Yes. 

22 

23 

Q- 

Still  in  effect? 

23 

24 

A. 

Yes. 

24 

25 

MR.  BECRAFT:  All  right.  Nothing  further.  Your 

25 
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1 

JEANNE  GREFnS, 

1 

A. 

Yes. 

2 

was 

thereupon  called  as  a witness  on  behalf  of  the 

2 

Q. 

Now,  you  weren't  able  to  get  1098s  on  those  loans? 

3 

Plaintiff,  and  having  been  first  duly  sworn,  was 

3 

A. 

Correct. 

4 

examined  and  testified  as  follows: 

4 

0- 

Was  that  interest  income  reported  to  the  IRS? 

5 

DIRECT  EXAMINATION 

5 

A. 

Yes,  it  is. 

6 

BY  MR  MURPHY: 

6 

0- 

Now,  Fm  going  to  pass  you  what  we're  going  to  mark 

7 

Q. 

Would  you  state  your  name,  please? 

7 

a collective  exhibit.  Collective  Exhibit  24,  and  can  you  tell 

8 

A. 

Jeanne  Griffis. 

8 

me  what  these  documents  are? 

9 

Q- 

And  would  you  spell  your  first  name  and  last  name  for 

9 

A. 

This  is  a personal  statement.  They’re  personal 

10 

the  court  reporter? 

10 

statements,  all  of  them  for  Vemice  Kuglin  that  shows  the 

11 

A. 

J-E-A-N-N-E  G-R-I-F-F-r-S. 

11 

assets  and  liability  of  the  customer. 

12 

Q- 

Who  do  you  work  for,  ma'am? 

12 

Q- 

And  did  those  come  ficrni  the  loan  documents? 

13 

A 

First  Tennessee  Bank. 

13 

A 

Yes. 

14 

Q. 

And  what  is  your  job  at  First  Tennessee  Bank? 

14 

Q- 

Okay.  And  those  were  made  in  connection  with  the 

15 

A, 

Pm  manager  of  legal  services  and  ten  compliance 

15 

loons? 

16 

departments. 

16 

A. 

Yes. 

17 

Q- 

And  arc  you  the  records  custodian? 

17 

MR  MURPHY:  Your  Honor,  if  we  could  have  this 

18 

A 

Yes,  I am. 

18 

marked  as  a collective  exhibit. 

19 

Q- 

Now,  some  inquiry  was  made  about  whether  a Vemice  B. 

19 

THE  COURT:  Exhibit  24. 

20 

Kuglin  had  some  loans  with  First  Tennessee  Bank. 

20 

(Exhibit  Number  24  was  marked.  Description: 

21 

A. 

Yes. 

21 

Loan  Documents.) 

22 

Q. 

Okay.  Did  you  check  the  records? 

22 

MR.  MURPHY:  Judge,  I don't  have  any  further 

23 

A. 

Yes,  I did. 

23 

questions  for  Ms.  Griffis. 

24 

Q. 

Okay.  Now,  were  there  loans  that  she  had  with  First 

24 

THE  COURT:  All  right  Cross  examinatioo? 

25 

Teimessee  Bank? 

25 

CROSS  EXAMINATION 
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1 BYMR.BECRAFT: 

2 Q.  Ms.  Griffis,  does  your  bank  at  the  present  time  have  a 

3 mortgage  on  any  property  of  Ms.  Kuglin? 

4 A.  I don't  know. 

5 Q.  All  right.  Are  you  familiar  with  some  property  called 

6 One  Main  South? 

7 A.  No. 

8 Q.  How  about  802  at  Waterford  Plaza  condominium? 

9 A.  No,  I would  not  be  familiar  with  those  properties. 

10  Q.  Has  your  bank  at  any  time  in  the  past,  say,  like,  since 

1 1 1990  forward  held  any  mortgage  on  property  owned  by  Vemice 

12  Kuglin? 

13  A.  The  mortage  is  a separate  entity.  The  mortgage 

14  company  is  separate  from  the  bank.  Now,  we  had  several  loans 

1 5 for  Ms.  Kuglin,  but  whether  they  were  secured  as  a second 

16  mortgage,  without  looking  at  them,  1 can't  tell  you. 

17  Q.  Okay.  The  only  thing  that  you  know  about  as  manager  of 

1 8 legal  services  are  these  applications  that  we  have  just 

19  submitted,  right? 

20  A.  Well,  I know  there  are  loans  for  Ms.  Kuglin  or  there 

2 1 were  loans,  yes. 

22  MR.BECRAFT:  Nothing  further.  Your  Honor. 

23  THE  COURT:  Redirect? 

24  MR.  MURPHY:  Your  Honor,  I don't  have  any 

25  further  questions. 
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1 THE  COURT:  Thank  you  very  much. 

2 (Witness  excused.) 

3 THE  COURT:  Who  will  our  next  witness  be? 

4 MR.  MURPHY:  John  Scobey,  Your  Honor. 

5 THE  COURT:  If  you  would  step  to  the  podium, 

6 please,  and  raise  your  right  hand. 

7 THE  CLERK:  Will  you  raise  your  right  hand, 

8 please?  Do  you  solemnly  swear  the  testimony  you  arc  about 

9 to  give  the  court  and  the  jury  will  be  the  truth,  the 

10  whole  truth  and  nothing  but  the  truth,  so  help  you  God? 

1 1 THE  WITNESS:  I do. 

12  THE  CLERK:  You  may  take  the  witness  chair. 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 DAVID  SCOBEY, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Plaintiff,  and  having  been  first  duly  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BY  MR  MURPHY: 

7 Q.  Would  you  state  your  name,  please? 

8 A.  David  Scobey. 

9 Q.  And  would  you  spell  your  first  and  last  name,  please, 

10  sir? 

11  A.  David,  D-A-V-LD.  Last  name  Scobey,  S-C-O-B-E-Y. 

12  Q.  And  who  do  you  work  for,  sir? 

13  A.  Henry  Turley  Company. 

14  Q.  Mr.  Scobey,  do  you  go  by  the  name  of  John? 

15  A I do  go  by  the  name  of  John. 

16  THE  COURT:  Thai’s  confusing  to  me. 

17  THE  WITNESS:  Well,  that’s  my  middle  name. 

18  David  J. 

19  Q.  Mr.  Scobey,  have  you  had  some  dealings  with  an 

20  individual  named  Vemice  Kuglin? 

21  A.  Our  company  has. 

22  Q.  And  specifically  why  has  your  company  had  dealings  with 

23  Ms.  Kuglin? 

24  A We  sold  her  a condominium  unit  down  on  South  Main. 

25  Q.  Did  there  come  a point  in  time  widiin  the  last  couple 
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1 of  years  where  you  got  a summons  from  the  Internal  Revenue 

2 Service  requesting  records  having  to  do  with  Ms.  Kuglin's 

3 property? 

4 A.  Yes,  we  did.  I believe  it  was  in  October  of  2001. 

5 Q.  Okay.  And  did  you  call  Ms.  Kuglin  about  those  records, 

6 about  that  documents  request,  rather? 

7 A.  I called  Ms.  Kuglin  just  simply  as  a courtesy  to  let 

8 her  know  that  we  had  got  a summons  or  subpoena  and  that  I 

9 thought  we  would  have  to  comply. 

10  Q.  Okay.  And  what  did  Ms.  - what  was  Ms.  Kuglin's 

1 1 response  to  that? 

1 2 A.  Her  response  was  that  she  was  under  the  opinion  that 

13  the  summons  was  faulty  or  not  valid  and  that  she  would  have 

14  her  lawyer  contact  me  to,  you  know,  to  give  his  opinion  on  the 

15  matter. 

16  Q.  Okay.  Did  she  indicate  whether  you  had  to  comply  with 

17  the  subpoena? 

1 8 A.  Just  that  it  was  her  opinion  that  it  was  faulty  and  I 

19  would  not  have  to  comply. 

20  MR.  MURPHY:  Okay.  One  second.  Your  Honor. 

2 1 No  further  questions.  Your  Honor. 

22  THE  COURT:  Cross  examination? 

23  CROSS  EXAMINATION 

24  BYMR.BECRAFT: 

25  Q.  Mr.  Scobey,  the  relationship  between,  is  it  the  Turley 
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1 Company? 

2 A.  The  Henry  Turley  company. 

3 0-  The  Henry  Turley  Company.  At  one  time  that  company 

4 owned  some  property  on  South  Main? 

5 A.  It  did.  It  still  does.  Actually,  the  company  doesn’t, 

6 but  Henry  Turley,  our  shareholder,  does. 

7 Q.  And  it’s  a two-story  building  out  here  on  Main  Street? 

8 A.  That's  correct. 

9 Q.  A couple  of  blocks  down  from  this  courthouse? 

10  A.  Correct. 

1 1 Q.  Somewhere  around  '92,  '93,  is  that  about  the  time  frame 

1 2 in  which  Mr.  Turiey  sold  or  conveyed  some  interest  in  the 

1 3 property  to  Ms.  Kuglin  and  her  son,  Christopher? 

14  A.  It  was  in  March  of  *93,  we  sold  a unit  in  a condominium 

15  to  Ms.  Kuglin. 

16  Q.  And  so  since  that  time,  there  have  been  periodic 

1 7 payments  made  by  either  Ms.  Kuglin  or  her  son  regarding  the 

1 8 amounts  that  would  be  owed  to  Mr.  Turley  for  the  purdrase  of 

19  that  property? 

20  A.  She  had  a promissory  note  at  the  closing,  which  she  has 

2 1 subsequently  paid  off,  and  since  then,  they  have  been  paying 

22  condominium  maintenance  fees  to  the  condominium  association, 

23  which  we  manage. 

24  Q.  Well,  the  condominium,  basically?  It's  a two- story 

25  building,  and  the  top  story  is  all  hers,  right? 


1 A.  That’s  correct. 

2 Q.  So  you  have  a number  of  records  that  would  relate  to 

3 this  particular  transaction,  the  purchase  from  Mr.  Turiey  by 

4 her  of  that  unit  that  she  bought  in  '93? 

5 A.  Correct. 

6 Q.  And  so  in  October  of  2001,  somebody  from  the  IRS  got  in 

7 touch  with  you  and  delivered  a summons  wanting  all  of  the 

8 financial  records  regarding  Mr.  Turley’s  association  or  Turley 

9 Company's  association  with  Ms.  Kuglin,  is  that  correct? 

10  A.  That's  correct. 

1 1 Q.  Did  you  meet  Ms.  Deborah  White  on  that  occasion? 

12  A.  I did. 

13  Q.  Was  she  the  party  that  delivered  the  .summons  to  you? 

14  A.  She  was. 

1 5 Q.  Okay.  I take  it  your  company  has  done  this  in  the 

16  past?  You  know,  the  IRS  comes  along  and  asks  for  some 

17  information,  right? 

18  A.  Well,  in  my  fifteen  years,  this  was  the  first  time. 

19  Q.  How  often  have  you  talked  to  Ms.  Kuglin  since  she  has 

20  bought  this  property  from  Mr.  Turley? 

21  A.  Tve  probably  spoken  to  her  two  or  three  times.  It’s 

22  very  infrequent. 

23  Q.  Would  it  relate  to  this  property? 

24  A.  It  related  to  this  property. 

25  Q.  Did  she  ever  make  any  comments  to  you  about  taxes? 
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1 A.  No. 

2 Q.  She  has  never  discussed  her  position  with  you  about 

3 federal  income  taxes? 

4 MR.  MURPHY:  Judge,  I object  to  hearsay. 

5 THE  COURT:  Objection  sustained. 

6 Q.  Now,  on  this  pxarticular  occasion,  when  Ms.  White 

7 delivered  the  summons  to  you  in  October  of 2001,  you  read  the 

8 summons  over,  coirecl? 

9 A.  I did. 

10  Q.  And  do  you  have  an  in-house  lawyer  in  the  company? 

11  A.  No,  no. 

12  Q.  Do  you  have  private  counsel? 

13  A.  Yes,  we  do. 

1 4 Q.  Once  of  the  first  things  you  did  when  you  received  die 

1 5 summons,  you  picked  up  the  phone  and  called  Ms.  Kuglin? 

16  A.  That's  correct. 

1 7 Q.  And  she  had  a position? 

18  A.  She  did. 

1 9 Q.  And  she  believed  — at  that  point  in  time,  had  she  seen 

20  the  summons? 

2 1 A.  I have  no  idea. 

22  Q.  Well,  the  amount  of  times  - was  the  summcms  delivered 

23  to  you  personally? 

24  A.  It  was. 

25  Q.  Okay.  And  did  you  provide  - before  you  picked  up  the 
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1 phone,  did  you  provide  a copy  of  that  summons  to  Ms.  Kuglin 

2 before  you  talked  to  her  about  it? 

3 A.  I don't  recall. 

4 Q.  Okay.  Well,  is  it  likely  that  you  — or  is  it  more 

5 likely  that  you  did  not  give  her  a copy  of  it? 

6 MR.  MURPHY:  Judge,  Fm  going  to  object  to  the 

7 question  because  I think  the  witness  has  said  be  doesn't 

8 know. 

9 THE  COURT;  Weil - 

10  MR.  BECRAFT:  I'll  withdraw  it.  Your  Hcmor. 

1 1 THE  COURT:  Beyond  the  personal  knowledge  — 

12  well,  he  has  already  said  what  he  had  to  say  about  that. 

13  Objection  sustained. 

14  Q.  And  when  you  picked  up  the  phone  and  called  Ms.  Kuglin, 

15  you  said,  in  essence,  that  a summons  had  been  requesting 

16  certain  financial  information  from  the  Turley  Company,  right? 

17  A.  That’s  correct. 

18  Q.  And  you  informed  her  that  it  was  the  IRS  that  was 

19  wanting  it,  rig^it? 

20  A.  I did. 

21  Q.  And  she  told  you  that  — did  you  tell  her  much  about 

22  the  facts  of  the  summons,  how  it  was  delivered  to  you,  what  it 

23  requested? 

24  A.  I don't  remember  Aat  I did  tell  her  very  much.  She 

25  indicated  diat  similar  documents  had  been  delivered  to  others. 
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1 Q.  Okay.  And  she  did  tell  you  that  she  had  a lawyer  that 

2 would  respond,  is  that  correct? 

3 A.  That  he  would  give  his  opinion  to  me  on  why  that  she 

4 didn’t  feel  that  I had  to  comply. 

5 Q.  Okay.  And  do  you  know  who  this  lawyer  was? 

6 A.  I believe  his  name  was  Baxley. 

7 Q.  From  Florida? 

8 A.  I don’t  recall. 

9 Q.  Okay.  Do  you  recall  having  received  at  some  time 

1 0 shortly  after  or  within  a reasonable  time  after  October  of 

1 1 2001 , that  Mr.  Baxley,  in  fact,  contacted  you  and  sent  you 

12  something  about  the  suiranons? 

13  A.  He  did  send  me  a letter. 

14  MR-  BECRAFT:  Nothing  further.  Your  Honor. 

1 5 MR.  MURPHY : Your  Honor,  I don't  have  any 

16  further  questions  of  Mr.  Scobey. 

17  THE  COURT:  Thank  you.  We  will  let  you  step 

1 8 down. 

19  (Witness  excused.) 

20  THE  COURT:  Who  will  our  next  witness  be? 

2 1 MR-  MURPHY : Our  next  witness  is  going  to  be 

22  Special  Agent  Deborah  White,  but  I need  to  let  a witness 

23  go. 

24  THE  COURT:  Okay. 

25  MR.  MURPHY:  If  I could  have  one  minute. 


1 THE  COURT:  That's  no  problem. 

2 MR.  MURPHY:  Your  Honor,  the  government  calls 

3 Special  Agent  Debbie  White. 

4 THE  CLERK:  Will  you  please  raise  your  right 

5 hand?  Do  you  solemnly  swear  the  testimony  you  arc  about 

6 to  give  the  court  and  the  jury  will  be  the  truth,  the 

7 whole  truth  and  nothing  but  the  truth,  so  help  you  God. 

8 THE  WITNESS:  Yes,  I do. 

9 THE  CLERK:  You  may  take  the  witness  chair. 

10  MR.  BECRAFT:  May  it  please  the  court,  can  I 

1 1 take  up  one  matter  right  now  at  side  bar? 

12  THE  COURT:  Sure.  I'm  going  to  ask  you  your 

13  first  name  is? 

14  THE  WITNESS:  Deborah,  D-E-B-O-R-A-H,  White, 

15  W-H4-UE. 

16  THE  COURT:  Thank  you. 

17  (The  following  proceedings  had  at  side-bar 

18  bench.) 

19  MR.  BECRAFT:  This  is  not  something  we 

20  necessarily  called  to  the  attention  of  the  court,  but,  you 

2 1 know,  I haven't  formally  invoked  the  rule,  but  — 

22  MR.  MURPHY:  This  is  the  last  witness. 

23  MR.  BECRAFT:  I know,  but  that's  - 

24  THE  COURT:  The  rule  has  now  been  invoked,  it 

25  wasn’t  invoked  earlier  by  anybody.  Now,  it  is  invoked. 
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1 MR  BECRAFT:  Okay.  I was  told  by  Ms.  Kuglin,  1 

2 the  red  headed  lady  in  the  back  of  the  courtroom  may  be  a 2 

3 witness.  3 

4 MR.  MURPHY:  Fm  not  going  to  call  her.  4 

5 MR.  BECRAFT:  Oh,  you're  not?  5 

6 MR.  MURPHY:  Fm  not  going  to  call  her.  6 

7 MR  BECRAFT:  Sorry,  Your  Honor.  That's  okay.  7 

8 (The  following  proceedings  were  had  in  open  8 

9 court.)  9 

10  10 

11  11 

12  12 

13  13 

14  14 

15  15 

16  16 

17  17 

18  18 

19  19 

20  20 

21  21 

22  22 

23  23 

24  24 

25  25 
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DEBORAH  WHITE, 

was  thereupon  called  as  a witness  on  behalf  of  the 
Plaintiff,  and  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION 
BY  MR.  MURPHY: 

Q.  Ma'am,  would  you  state  your  name,  please? 

A.  Deborah  White.  It's  D-E-B-O-R-A-H  W-H-I-T-E. 

Q.  Who  are  you  employed  by,  Ms.  White? 

A Fm  employed  by  the  Internal  Revenue  Service,  criminal 
investigation. 

Q.  Ih  what  capacity? 

A Fm  a special  agent 

Q.  And  how  long  have  you  been  a special  agent  with  the 
Internal  Revenue  Service? 

A.  I have  been  a special  agent  for  about  nine  and  a half 
years. 

Q.  Okay.  Now,  were  you  involved  in  the  investigation  of 
Ms.  Kuglin's  tax  situation? 

A Yes,  I was. 

Q.  Okay.  And  did  you  do  a calculation  to  determine 
whether  any  income  taxes  were  due  and  owing? 

A.  Yes,  I did. 

Q.  Okay.  Now,  in  order  to  do  that  calculation,  what 
records  did  you  use? 
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1 A.  I used  the  IRP  documents  which  contained  --  and 

2 summoned  records  that  we  got  from  Federal  Express  and  Kemper 

3 National  Services,  and  that's  basically  it.  Well  the 

4 mortgage  interest  that  she  was  paid  » or  that  she  paid. 

5 Q.  And  some  of  the  — did  you  get  the  mortgage  interest 

6 figures  off  of  some  of  the  1098s  that  you  were  able  to  get  and 

7 some  of  it  off  the  IRPs? 

8 A.  Right.  I got  most  of  the  information  off  the  CRPs. 

9 MR.  MURPHY:  Your  Honor,  if  we  could  set  the 

1 0 easel  up,  we  have  got  a calculation. 

11  THE  COURT:  That’s  fme. 

1 2 MR.  MURPHY : If  the  witness  could  come  down. 

1 3 THE  WITNESS:  And  bring  your  papers  with  you. 

1 4 THE  COURT : It's  okay  also  if  you  want  to  use 

15  the  overhead,  whichever  you  want  — okay,  you  have  got  it 

16  on  chart,  that's  fine. 

1 7 MR.  MURPHY : Judge,  we  would  have  put  it  on  the 

1 8 overhead,  but  making  it  all  fit  is  kind  of  hard. 

19  THE  COURT:  That's  no  problem  at  all  But  we 

20  do  have  to  let  defense  counsel  have  a chance  to  come 

2 1 around  to  see. 

22  MR  BECRAFT:  I have  looked  at  it  already.  Your 

23  Honor. 

24  THE  COURT;  Okay. 

25  MR  BECRAFT:  I do  believe  I have  a letter  size 
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1 copy. 

2 IHE  COURT:  Well,  Til  let  them  use  the  form 

3 they  have  gol  and  we  might  use  the  letter  size  also  as  an 

4 extra  exhibit,  so  that  we  can  more  easily  fit  it  in  the 

5 record. 

6 MR.  MURPHY:  The  problem  with  the  letter  size 

7 one  for  the  jury  to  see,  they  kind  of  have  to  go  like 

8 that. 

9 THE  COURT:  I understand.  That's  no  problem. 

10  MR.  MURPHY:  It  is  kind  of  a long  deal.  Okay. 

1 1 THE  COURT:  That  may  need  to  be  lifted  up.  And 

12  there  is  a way  to  do  that.  I tell  you  whaf  though,  would 

13  you  move  it  around  so  it  is  a little  more  in  the  comer  so 

14  that  I can  see  it  and  everybody  has  a shot  at  seeing  it? 

1 5 And  why  don't  we  put  the  letter  size  one  on  the  overhead, 

16  anyway,  if  we  have  got  one,  counsel 

17  MR.  MURPHY:  Yes,  sir. 

18  THE  COURT:  Mrs.  Saba,  we  want  the  letter  sized 

19  one  on  the  overhead  also. 

20  And  we  probably  ou^t  to  give  it  a number  if 

21  we’re  going  to  show  it  to  the  panel. 

22  MR-  MURPHY:  Judge,  what  if  we  numbered  the 

23  panels  two  separate  numbers  and  make  that  a third  number. 

24  THE  COURT:  It  will  be  25, 26, 27. 

25  (Exhibit  Number  25  was  marked.  Description; 
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1 Chart.) 

2 (Exhibit  Number  26  was  marked.  Description: 

3 Chart.) 

4 (Exhibit  Number  27  was  marked.  Description: 

5 Paper  Copy  of  Charts.) 

6 THE  COURT:  The  charts  are  25  and  26. 

7 Q.  Now,  Ms.  White,  arc  these  two  panels  that  we  have 

8 marked  Exhibits  25  and  26,  are  these  blowups  of  the  tax 

9 calculation  you  prepared? 

10  A.  Yes,  sir,  they  arc. 

11  Q.  Let's  start  with  this  one  first.  Now,  for  1996,  the 

12  year  1996,  what  did  you  compute  Ms.  Kuglin's  wages  as? 

13  A.  For  1996? 

14  Q.  Yes,  ma’am. 

15  A.  The  wages  that  she  received  were  from  Federal  Ex  ~ 

1 6 Federal  Express,  and  they  were  in  the  amount  of  $ 1 83,408.0 1 . 

17  Q.  And  what  was  the  total  of  all  wages  she  received  in 

18  1996? 

19  A.  S 183,408.01. 

20  Q.  And  were  there  any  adjustments  to  the  income? 

21  A.  No,  there  were  not. 

22  Q.  What  are  adjustments  to  income? 

23  A.  A(^‘ustments  to  income  are  those  items  on  the  firont  of 

24  the  return.  They  primarily  deal  with,  like,  for  self-employed 

25  people  where  you  get  a credit  for  like  half  a year 
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1 self-employment  tax,  stuff  like  that 

2 Q.  And  what  was  the  adjusted  gross  income? 

3 THE  COURT:  You  have  the  wrong  one  on  the 

4 screen.  1 tell  you  what.  I'm  going  to  take  a two  or 

5 three-minute  break,  let  y'all  take  a real  short  break,  let 

6 these  folks  get  a little  more  organized  and  we  will  come 

7 back.  Thank  you. 

8 (Recess  taken  at  1:55  until  2:08  p.m.) 

9 THE  COURT : It's  really  easier  for  some  jurors 

1 0 to  see  the  screen  no  matter  where  we  put  the  oveiiieads. 

1 1 So  that  also  lets  me  see  it.  I have  a lot  of  trouble 

12  seeing  that  far,  just  to  be  honest. 

13  MR  MURPHY:  I think  if  I ever  have  one  of 

14  these  cases  again,  Fll  do  tax  computahons  for  everybody 

15  in  the  ccxirtroom,  and  we  could  — 

16  THE  COURT:  Oh,  this  is  fine.  This  is  fine.  I 

17  just  knew  we  needed  to  give  you  a break  so  we  wouldn't 

18  have  every dnng  falling  down. 

19  MR  MURPHY:  I apologize. 

20  THE  COURT:  No  problem.  I think  we're  ready  to 

21  go,  Mr.  Tuggle. 

22  Are  you  going  to  move  that  other  chart  so  the 

23  juTOTS  can  see  it  a little  bit?  It  think  we're  where 

24  people  can  see  now,  and  thafs  better. 

25  You  have  a monitor  over  there  too? 
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1 MR.  BECRAFT:  Yes.  I don’t  need  to  look  at 

2 that,  I have  a hard  copy. 

3 THE  COURT:  I understand,  I understand.  I 

4 think  we’re  all  set,  Nfr.  Tuggle. 

5 COURT  SECURITY  OFFICER:  All  right.  Judge. 

6 (Jury  in  at  2:10  p.m.) 

7 THE  COURT:  I hope  y’all  appreciate  it,  when 

8 somebody  can't  see  very  well,  nothing  is  more  frustrating 

9 for  me  than  to  try  to  see  something  and  I can't  see  it. 

1 0 So  hopefully  you're  all  able  to  see  things  now,  it  is  real 

1 1 important,  and  I think  we’re  ready  to  proceed. 

12  MR.  MURPHY:  Yes,  sir.  Your  Honor. 

13  Q.  Now,  Ms.  White,  we  were  going  through  the  tax 

14  calculation,  and  basically,  we're  talking  about  what  has  been 

1 5 marked  as  Exhibit  25,  and  the  1996  year,  what  was  the  adjusted 

16  gross  income  you  came  up  with  for  that  year? 

17  A.  The  adjusted  gross  income  for  1 996  was  $ 1 83 ,408.0 1 . 

1 8 Q.  And  did  you  determine  whether  Ms.  Kuglin  was  entitled 

19  to  any  itemized  deductions? 

20  A.  On  the  itemized  deductions,  yes. 

21  Q.  Okay. 

22  A.  I concluded  that. 

23  Q.  Okay.  And  what  was  the  amount  of  those  itemized 

24  deductions? 

25  A-  The  amount  of  those  itemized  deductions  was  $1935 1 .26. 
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1 Q.  Was  there  some  formula  you  used  to  determine  that? 

2 A.  Yeah,  just  the  — the  itemized  deductions  are  phased 

3 out  after  a certain  income  level,  and  so  in  your  1040  tax 

4 booklet,  Uiere's  like  a tittle  calculation  sheet  that  you  use, 

5 you  know,  it  just  kind  of  gives  you  the  formula  for 

6 determining  what  your  deduction  would  be. 

7 Q.  And  did  you  use  that  to  determine  the  amount  of 

8 itemized  deductions  for  ’%,  that  little  chart? 

9 A.  Yes,  I did. 

10  Q.  Okay.  And  did  you  also  detennine  the  amount  of  the  tax 

1 1 exemption  for  Ms.  Kuglin? 

12  A.  Yes,  I did.  Her  exemption  — we  gave  her  one  exemption 

13  for  herself,  and  the  exemption  amount  was  $ 1,173. 

14  Q.  Did  you  also  use  some  formula  that  was  provided  in  the 

1 5 1040  tax  manual  to  determine  the  amount  of  exemption? 

16  A.  Yes,  it  it's  the  same  type  formula  that's  based  on  your 

17  income. 

1 8 Q.  Okay.  Now,  going  over  to  — if  we  could  put  chart  two 

19  on  the  screen.  For  1996,  what  was  the  corrected  taxable 

20  income? 


21 

A. 

For  1996,  her  corrected  taxable  income  was  $162,883.75. 

22 

0- 

And  what  was  — did  you  compute  the  tax? 

23 

A. 

Yes,  I did. 

24 

Q. 

And  what  was  the  tax? 

25 

A 

The  tax  was  $47,708.65. 
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1 Q.  Okay.  In  1996,  what  was  the  amount  of  income  diat 

2 triggered  the  filing  requirement? 

3 A.  For  1 9%,  you  had  to  have  gross  income  equal  to  or  in 

4 excess  of  $6,550  in  order  to  have  a requirement  to  file  a 

5 return. 

6 Q.  And  what  is  gross  income? 

7 A.  Gross  income,  it's  basically  all  items  of  inctmie  from 

8 whatever  source  derived. 

9 Q.  Okay. 

10  A.  All  monies. 

1 1 Q.  Now,  in  order  to  trigger  the  filing  requirement  — the 

1 2 filing  requirement,  do  you  — before  you  detennine,  do  you 

1 3 subtract  the  deductions  and  all  that? 

14  A.  I'm  sorry,  go  ahead. 

1 5 Q.  The  filing  requirement,  the  minimum  dollars  that 

1 6 require  filing  — 

17  A.  Uh-huh. 

18  0-  “ that's  for  what? 

19  A Thai's  your  gross  income. 

20  Q.  Okay,  Okay.  And  that's  — 

21  A.  Your  gross  income  should  be  equal  to  or  greater  — if 

22  it's  eqtial  to  or  less  than  that. 

23  Q.  Less  than  what? 

24  A.  Than  the  $6350,  then  you're  not  required  to  file  a tax 

25  return. 
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1 Q.  Now,  were  there  any  taxes  withheld  from  FedEx  in  '96, 

2 according  to  your  investigation? 

3 A.  In  1996? 

4 Q.  Yes,  ma'am. 

5 A.  No,  sir. 

6 Q.  Okay.  Going  over  — now,  one  more  thing  before  we  go 

7 to  the  next  year,  on  your  initial  computation,  was  there  a 

8 mistake  made? 

9 A.  When  I initialiy  prepared  our  — can  I back  up  and 

10  talk - 

1 1 0-  Sure. 

12  A.  — kind  of  how  the  process  we  go  through? 

13  Q.  Yes,  sir. 

14  A.  When  we  recommend  prosecution  when  we  work  our 

15  investigation,  we  go  out  and  gather  the  iacts.  If  it  deems 

16  that  prosecution  is  warranted,  we  write  up  a prosecution 

17  report  and  attach  — which  is  just  a long  narrative  report 

1 8 that  reports  what  our  findings  are.  Attached  to  that  would  be 

19  the  exhibits  which  axe,  you  know,  items,  bank  records,  stuff 

20  like  that  that  we  get  throughout  the  investigation  that  help 

21  prove  our  case.  Anyway,  we  put  them  all  together  in  a binder, 

22  and  we  have  an  agoit  in  — for  Memphis,  he's  actually  located 

23  in  Arkansas,  he  reviews  all  our  cases,  and  does  our 

24  calculations  and  makes  sure  that  everything  is  correct,  and  at 

25  that  point,  I had  actually  made  an  error  on  my,  I think  it  was 


5^ 
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1 my  exemption  charts  I was  supposed  to  round  up>  and  I didn't 

2 round  at  all.  So  that  made  a difference  like  in  the  taxable 

3 income  and  all  that.  So  he  sent  it  - when  it  came  back  to 

4 me,  I corrected  it.  These  are  the  correct  numbers,  but  I 

5 forgot  when  I printed  out  the  new  worksheets,  I didn't  swap 

6 them  out  in  the  exhibits.  So  these  are  the  correct  numbers. 

7 And  when  my  case  went  forward,  it  had  the  incorrect 

8 calculation  on  the  exhibits.  And  I think  the  incorrect 

9 numbers  were  actually  ]xovided  to  the  defense  during  the 

1 0 discovery  process,  and  we  ~ before  we  realized  that  I hadn't 

1 1 swapped  them  out.  That's  kind  of  the  error. 

1 2 Q.  But  that  error  was  corrected? 

13  A.  Yes. 

14  Q.  Okay.  Let's  talk  about  1997.  What  wages  based  on  your 

1 5 investigation  did  Ms.  Kuglin  have  before  in  1 997,  and  we're  on 

16  chart  one. 

17  A.  Okay.  Her  wages  for  1 997  consisted  of  her  W-2  wages 

1 8 she  received  from  Federal  Express.  Her  wages  for  the  year 

19  were  $172,674.37. 

20  Q.  Okay.  And  what  was  her  corrected  total  income? 

21  A.  That  same  amount,  $ 172,67437. 

22  Q.  Were  there  any  adjustments  to  her  income? 

23  A.  No,  sir. 

24  Q.  What  was  her  adjusted  gross  income  at  that  point? 

25  A.  Her  adjusted  gross  income  was  the  same  amount. 
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1 $172,674.37. 

2 Q.  Okay.  And  did  you  give  her  credit  for  itemized 

3 deductions? 

4 A.  Yes,  I did. 

5 Q.  In  what  amount? 

6 A.  $23,137.77. 

7 Q.  Were  her  itemized  deductions  limited  because  of  her 

8 income  or  anything  like  that? 

9 A.  Right,  right. 

10  Q.  Okay.  Did  you  also  give  her  an  exemption? 

11  A.  Yes,  I did.  It  totaled  $1,537. 

12  Q.  Okay.  And  what  was  her  corrected  taxable  income? 

13  A.  $147,999.60. 

14  Q.  If  we  could  go  to  page  two,  what  was  the  corrected 

15  taxable  income  for  1997? 

16  A.  $147,999.60. 

17  Q.  And  what  was  the  tax  per  the  tax  rate  schedule? 

18  A.  $42,050.36. 

19  Q.  And  that's  - what  bracket  was  Ms.  Kuglin  in,  in  terms 

20  of  was  she  single  or  head  of  household? 

21  A.  Single. 

22  Q.  Single.  Based  on  your  investigation,  did  she  have  any 

23  dependents  at  the  time? 

24  A.  No. 

25  Q.  Okay.  Now,  in  1997,  what  was  the  minimum  amount  of 
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1 income  that  triggered  a filing  requirement? 

2 A.  $6,800. 

3 Q.  Let's  go  over  to  1999,  page  one  of  the  ebaxt.  Did  Ms, 

4 Kuglin  — Ms.  Kuglin  receive  wages  from  Federal  Express? 

5 A.  Yes,  she  did. 

6 Q.  And  what  was  the  amount  of  the  wages? 

7 A.  For  1998? 

8 Q.  Yes,  ma'am. 

9 A.  The  w:^es  from  FedEx  were  $164,196.  She  also  received 

1 0 that  short-term  disabili^  pay  from  Kemper  National  Services 

11  in  the  amount  of  $4,789.37. 

12  Q.  And  what  was  her  total  adjusted  gross  income? 

13  A.  $168,98537. 

14  Q.  And  what  were  the  amount  of  itemized  deductions  that 

15  she  received  credit  for? 

16  A.  $30,059.44. 

17  Q.  And  were  those  — the  amount  of  those  deductions 

18  limited? 

19  A.  Yes. 

20  Q.  And  did  you  use  the  tax  calculation  t^le  for  that? 

21  A.  Yes,  I did. 

22  Q.  Let's  talk  about  her  exemption,  how  many  exemptions  did 

23  she  get  for  1998? 

24  A.  Just  one  for  herself, 

25  Q.  And  what  was  the  amount  of  that  exemption? 
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1 A.  $1,728. 

2 Q.  If  we  could  shift  over  to  page  two.  And  what  was  Ms. 

3 Kugiin's  corrected  taxable  income  for  1998? 

4 A,  Her  corrected  taxable  income  was  $ 1 37, 1 97.93. 

5 Q.  Did  you  determine  what  the  amount  of  tax  would  be  on 

6 that  amount? 

7 A.  Yes,  1 did.  I used  the  tax  rate  schedule  and 

8 determined  that  it  was  $37j000  — $37,848.75. 

9 Q.  Okay.  And  did  Ms.  Kuglin  receive  any  credits  for  taxes 

10  that  were  withheld? 

1 1 A.  Yeah,  I credited  back  the  — when  she  filed  the  claim 

12  with  Kemper,  when  Kemper  paid  her,  they  withheld  taxes  from 

13  her  disability  benefit  in  the  amount  of  $ 1 ,34 1 .03,  and  I 

14  subtracted  that. 

15  Q.  And  what  was  the  amount  of  tax  due  and  owing  per  1998, 

16  according  to  your  calculation? 

17  A It  was  $36,507.72. 

1 8 Q.  And  I might  have  asked  this  already,  what  was  the 

1 9 income  level  that  triggered  the  filing  of  a tax  return  in 

20  1998? 

21  A.  $6,950. 

22  Q.  If  we  could  go  to  page  one  again  I would  like  to  talk 

23  now  about  1999. 

24  A.  Uh-huh. 

25  Q.  Did  Ms.  Kuglin  receive  any  wages  in  1999? 
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1 

A. 

In  1999>  she  received  W-2  wages  from  Federal  Express  in 

1 

Q. 

And  what  was  your  computation  of  the  tax  due  and  owing' 

2 

the  amount  of$172, 428. 80. 

2 

A. 

The  tax  due  and  owing  was  $41,032.30. 

3 

Q. 

Okay.  And  were  there  any  adjustments  to  her  income? 

3 

Q. 

If  we  could  go  back  to  page  one,  please.  Did  Ms. 

4 

A. 

No. 

4 

Kuglin  receive  wages  in  2000? 

5 

Q. 

What  was  her  adjusted  gross  income  then? 

5 

A. 

Yes,  she  did.  Again,  they  were  just  wages  from  FedEx 

6 

A. 

$172,428.80. 

6 

in  the  amount  of$19l,292.99. 

7 

Q- 

And  did  she  receive  — did  you  give  her  credit  for 

7 

Q. 

And  what  was  her  corrected  total  income  then? 

8 

itemized  deductions? 

8 

A. 

Her  corrected  total  income  was  $164,000  - 

9 

A. 

Yes,  I did,  in  the  amount  of  $24,152. 14. 

9 

Q 

No,  this  is  for  2000. 

10 

Q- 

Were  those  deductions  limited  because  of  her  income? 

10 

A. 

Fm  sorry,  her  corrected  total  income,  Fm  sorry. 

11 

A. 

Yes. 

11 

$191,292.99. 

12 

Q. 

Okay.  And  did  you  give  her  an  exemption? 

12 

Q- 

And  what  was  her  adjusted  gross  income? 

13 

A. 

Yes,  I did.  For  1999,  she  got  $1,705  as  apersonal 

13 

A. 

Her  adjusted  gross  income  was  the  same  amount. 

14 

exemption. 

14 

Q 

Did  you  allow  her  any  itemized  deductions? 

15 

Q- 

And  was  that  limited  because 

15 

A. 

Yes,  again,  we  allowed  her  the  itemized  deductions  for 

16 

A. 

Because  of  the  amount  of  income. 

16 

her  mortgage  interest  that  she  paid  in  the  amount  of 

17 

Q 

— of  the  amount  of  income? 

17 

$25,668.71. 

18 

A. 

Uh-huh. 

18 

0 

And  were  those  deductions  limited  by  the  tax  table  or 

19 

0 

If  we  could  go  over  to  page  two.  For  1999,  what  was 

19 

the 

- 

20 

Ms. 

Kuglin's  corrected  taxable  income? 

20 

A. 

Yes. 

21 

A. 

Her  corrected  taxable  income  was  $146,571.66. 

21 

Q 

Or  by  her  income,  rathCT? 

22 

Q. 

What  was  her  tax  per  the  tax  table? 

22 

A. 

By  her  income. 

23 

A. 

Per  the  tax  rate  schedule? 

23 

Q. 

And  did  you  - did  she  receive  credit  for  an  exemption? 

24 

0. 

Yes,  ma’am. 

24 

A. 

Yes,  she  did.  In  2000,  her  personal  exemption  was 

25 

A. 

It  was  $41,032.30. 

25 

$1400. 
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1 

Q- 

And,  again,  was  that  limited  by  her  income? 

1 

Q- 

And  was  she  credited  with  a personal  exemption? 

2 

A. 

Uh-huh. 

2 

A. 

Yes,  her  personal  exemption  for  2001  was  $1,508. 

3 

Q- 

Now,  if  we  could  go  over  to  page  two.  What  was  her 

3 

Q 

What  was  her  corrected  taxable  income? 

4 

corrected  taxable  income  for  2000? 

4 

A. 

$161,189.07. 

5 

A. 

For  2000,  it  was  $ 164,224.28. 

5 

Q- 

If  we  could  go  over  to  page  two.  For  2001,  what  was 

6 

Q. 

And  what  was  the  tax  per  the  tax  rate  schedule? 

6 

Ms.  Kuglin’s  corrected  taxable  income?  Again,  I'm  going  right 

7 

A. 

$47,171.74. 

7 

down  the  chart? 

8 

Q. 

And  what  was  the  tax  due  and  owing  based  on  your 

8 

A. 

$161,189.07. 

9 

calculation? 

9 

Q. 

And  what  was  her  tax  per  the  tax  rate  schedule? 

10 

A. 

$47,171.74. 

10 

A. 

$45,036.87. 

11 

Q. 

Okay.  And  could  we  go  back  to  page  one,  please? 

11 

0- 

What  was  her  — based  on  this  calculation,  what  was  her 

12 

Now,  referring  to  2001,  did  Ms.  Kuglin  receive  any 

12 

tax  due  and  owing? 

13 

wages  from  FedEx? 

13 

A. 

$45,036.87. 

14 

A. 

Yes,  her  Federal  Express  wages  totaled  $190,67337. 

14 

Q. 

And  other  than  the  Kemper  withholding  in  1998,  was 

15 

Q- 

And  what  was  her  corrected  total  income? 

15 

there  any  withholding  that  reduced  her  tax  liability  that  you 

16 

A. 

$190,67337. 

16 

were  able  to  — 

17 

0- 

And  what  was  her  adjusted  gross  income? 

17 

A. 

No,  there  was  not 

18 

A. 

$190,67337. 

18 

MR.  MURPHY:  One  second.  Judge. 

19 

0- 

And  there  were  no  adjustments  to  income? 

19 

Q. 

One  more  thing.  The  Ms.  Kuglin  you  investigated,  and  I 

20 

A. 

No. 

20 

know  the  charts  are  in  your  way,  is  she  in  the  courtroom 

21 

0- 

And  what  — was  Ms.  Kuglin  credited  with  itemized 

21 

today? 

22 

deductions  for  2001? 

22 

A. 

Yes,  she  is. 

23 

A. 

Yes,  she  was. 

23 

Q- 

Okay.  Where  Ls  she  seated  and  what  is  she  wearing? 

24 

Q. 

And  what  were  the  amount  of  those  deductions? 

24 

A. 

She  is  seated  between  the  two  gentlemen  with  an  orange 

25 

A. 

$27,976.30. 

25 

jacket  on. 
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1 MR.  BECRAFT:  We  will  stipulate  she  has 

2 identified  her.  Your  Honor. 

3 THE  COURT:  The  defendant  has  been  identified, 

4 and  thaf  s reflected  in  the  record. 

5 MR.  MURPHY:  Judge,  I don’t  have  any  further 

6 questions  for  Special  Agent  White. 

7 THE  COURT:  Cross  examinaticai? 

8 CROSS  EXAMINATION 

9 BY  MR.  BECRAFT: 

10  0-  Good  afternoon,  Ms.  White. 

11  A.  Good  afternoon. 

1 2 Q.  I believe  you  testified  that  you  had  been  working  with 

1 3 the  IRS  for  the  last  nine  and  a half  years,  correct? 

14  A.  1 have  been  a special  agent  for  the  last  nine  and  a 

1 5 half  years.  I have  been  employed  with  the  IRS  since  1 985. 

1 6 Q.  Okay.  Could  1 get  a little  bit  of  your  educational 

17  background,  please? 

18  A.  Sure. 

19  Q.  Where  did  you  go  to  school? 

20  A.  College,  I have  a bachelor's  degree  from  Sam  Houston 

2 1 State  University  in  Huntsville,  Texas  in  criminal  justice. 

22  Q.  Do  you  have  an  accounting  background? 

23  A.  I have  the  accounting  classes  — in  order  to  become  a 

24  special  agent  with  IRS,  you  have  to  have  a bachelor's  degree 

25  and  15  hours  of  accounting. 
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1 Q.  So  by  the  time  you  graduated,  what,  in  '85,  at  the 

2 place  in  Huntsville,  Texas  — 

3 A.  No,  I graduated  in  *90.  It  was  on  an  extended  plan. 

4 Q.  I see.  So  you  went  to  work  for  the  IRS  in  ’85? 

5 A.  I went  to  work  for  the  IRS  in  '85,  and  I was  in  college 

6 in  the  evening  and  -- 

7 Q.  Okay.  Good  enough.  But  that  was  in  criminal  justice? 

8 A.  Right. 

9 Q.  You  apparently  obviously  had  designs  on  being  a special 

10  agent,  is  that  correct? 

11  A.  That’s  correct. 

12  Q.  And  — but  your  college  courses  didn't  deal  anything 

13  with  necessarily  tax  and  accounting,  did  it? 

14  A.  My  " I mean  I took  tax  and  accounting  courses  at 

1 5 college,  if  that's  what  you  are  talking  about. 

16  Q.  Okay.  Good  enough.  Now,  those  courses  involved  going 

17  to  like  a class  in  the  evening,  you  said  you  were  --  so  you 

18  might  go  Monday,  Wednesday,  Friday  or  Tuesdays  and  Thursdays 

19  or  some  such,  you  might  go  and  sit  in  the  class  for  several 

20  hours,  correct? 

21  A.  Right. 

22  Q.  To  learn  accounting  and  tax? 

23  A.  Right. 

24  Q.  Okay.  Now,  since  you  have  been  working  for  the  IRS, 

25  have  you  gone  to  specialized  schools  that  relate  to  accounting 
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1 and  taxes? 

2 A.  When  you  get  hired  as  a special  agent,  you  attend  the 

3 federal  law  enforcement  training  center  down  in  -<•  it  is  in 

4 Brunswick  — Glynco,  Georgia.  I was  down  there  for  like  six 

5 months. 

6 Q.  And  did  you  learn  more  about  taxes  down  there? 

7 A.  Yeah,  that  school  — that  six>monlh  school,  it  is  split 

8 up  into  three  different  schools.  One  is  criminal  investigator 

9 training,  one  is  tax,  and  the  other  is  special  agent 

1 0 investigative  techniques. 

1 1 Q.  I want  to  get  an  idea  about  how  much  study  — you 

1 2 obviously  recognize  this,  I hold  in  my  hand,  1 986  Internal 

13  Revenue  Code  printed  in  1994,  right? 

14  A.  Right. 

1 5 Q.  And  throughout  this  trial,  Mr.  Murphy  - oh,  no,  that's 

16  not  — but  you  had  here  in  the  courtroom  Internal  Revenue 

1 7 codes  and  other  tax  information  with  you,  correct? 

18  A.  Yeah. 

19  Q.  Okay.  Now,  the  courts  that  you  have  taken  in  special 

20  agent  — I think  you  said  you  went  down  to  Glynco,  Georgia  and 

2 1 had  at  least  a six>month  course  on  tax? 

22  A.  No,  I said  that  we  had  — it  was  split  into  three 

23  different  courses.  The  criminal  investigator  training  is  the 

24  first,  you  know,  five  or  six  weeks,  and  that  basically  teaches 

25  you  about  the  law.  Basically,  all  federal  agents  within  the 
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1 Treasury  Department  and  other  — I think  the  only  ones  that 

2 don't  go  there  are  FBI  agents  and  DEA  agents,  the  test  of  them 

3 all  attend  that  — everybody  takes  that  class.  And  then  we 

4 had  a tax  class  and  then  we  had  we  finished  out  with  the 

5 special  agent  investigative  techniques,  which  is  the  course 

6 that  teaches  you  how  to  do  the  IRS  special  agent  job. 

7 Q.  All  right.  And  since  you  have  been  to  Glynco,  that 

8 would  be  sometime  maybe  the  late  1980s,  early  1990s? 

9 A,  1 got  out  in  — I went  down  there  in  January  of  '94, 

10  and  I got  out  in  June,  July. 

11  Q.  Okay.  And  since  you  got  out  ofthat  course,  have  you 

12  had,  you  know,  kind  of  refresher  courses  or  continuing 

13  education  courses  that  relate  to  tax? 

14  A.  We  have  ~ every  year,  we  have  a continuing 

15  professional  education  that’s  put  on,  by  — in  the  criminal 

16  investigation  area,  and  we  roughly  have  it  every  year.  I mean 

1 7 if  there’s  updates  that,  you  know,  we  need  to  be,  you  know 

1 8 aware  of,  or  whatever,  there  would  probably  be  a course 

19  presented  on  that.  But  generally,  the  cases  that  we  work 

20  aren't  current  year  cases,  they’re  usually  - we  have  to  give 

2 1 you  time  to  file  or  not  file,  or,  you  know,  so  it  is  — 

22  they’re  usually  prior  years. 

23  Q.  Now,  would  you  disagree  with  me  when  I say  that  the 

24  study  of  federal  income  taxes  is  complicated? 

25  A.  Sure. 
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1 Q.  Now,  in  addition  to  knowing  something  about  — we  don’t 

2 have  your  copy  of  the  Internal  Revenue  Code  here,  but  you  use 

3 books  like  this  in  your  regular  work,  right,  the  Internal 

4 Revenue  Code? 

5 A.  Yes. 

6 Q.  And  it's  this  thick? 

7 A.  I don't  know,  we  have  a bunch  of  them,  I don’t  know 

8 that  we  necessarily  have  that  same  one. 

9 MR.  MURPHY:  Your  Honor,  could  we  approach? 

10  THE  COURT:  You  may. 

1 1 (The  following  proceedings  had  at  side-bar 

12  bench.) 

13  MR.  MURPHY:  Judge,  Tm  going  to  object  to  the 

14  cross.  I mean  how  thick  the  book  is  and  all  this  stuff, 

1 5 he's  not  asking  about  the  tax  calculatiorL 

16  MR-BECRAFT:  She  has  been  tendered  as  an 

17  expert. 

1 8 THE  COURT:  She  was  entered  as  a special  agent 

19  with  knowledge  about  how  to  calculate  taxes. 

20  MR.  BECRAFT:  That's  what  she  did,  and  I — 

21  THE  COURT:  You  might  want  to  turn  your  mic 

22  off.  But  she  has  not  been  presented  as  a legal  expert, 

23  has  she? 

24  MR.  MURPHY:  Well,  all  she  is  presented  for  is 

25  to  do  tax  calculation. 
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1 MR.  BECRAFT:  She  has  had  training.  Your  Honor, 

2 I just  simply  want  to  know  - 

3 MR.  MURPHY:  You  still  don’t  have  it  off. 

4 MR.  BECRAFT:  Ail  I wanted  to  do.  Your  Hcmor, 

5 was  to  show  — I think  the  jury  is  entitled  to  know,  she 

6 has  testified  similar  to  an  expert,  and  all  Tm  doing  is 

7 trying  to  draw  out  how  much  training  she  has  had  on  the 

8 Internal  Revenue  Code  and  how  complex  the  law  is.  I think 

9 that's  &ir,  because  she  has  drawn  legal  conclusions,  she 

10  has  testified  like  an  expert. 

1 1 THE  COURT:  What  about  it? 

12  MR.  MURPHY:  Judge,  I don’t  think  she  is 

13  drawing  a legal  conclusion.  She  said  I did  this 

14  calculation.  In  fact,  I didn't  ask  her  whether  Ms.  Kuglin 

15  had  the  file.  All  I asked  was  what  was  the  limit  that 

16  year.  I mean  I — 

17  THE  COURT:  Well,  I mean  she  had  fairly 

1 8 limited  --  you're  outside  the  scope  under  611,  that's 

19  pretty  fair. 

20  MR.  BECRAFT:  Okay. 

2 1 THE  COURT:  And  I think  we  probably  ought  to  go 

22  ahead. 

23  MR.  BECRAFT:  Thank  you.  Your  Honor. 

24  THE  COURT:  No  problem. 

25  (The  following  proceedings  were  had  in  open 
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1 court.) 

2 MR.  BECRAFT:  Can  we  use  the  charts  or  do  you 

3 need  to  see  somelfaing  on  the  screen  and  ask  you  questions 

4 about  it? 

5 THE  COURT:  You  can  use  the  charts.  It  is 

6 probably  not  a bad  idea  to  put  it  on  the  screen  too.  The 

7 screen  helps  us  know  for  sure  where  you  are.  It's  a 

8 little  different  than  the  chart  The  chart  lets  you  see 

9 it  The  screen,  you  can  point  out  and  say  this  is  where  I 

10  am,  and  we  can't  miss  it  then. 

1 1 MR  BECRAFT:  I think  I will  stroll  over  here 

1 2 myself,  and  can  I use  my  copy? 

13  THE  COURT:  Sure,  that's  fine. 

14  Q.  Now,  you  drafted  this  document  tip  in  order  to  calculate 

1 5 how  much  she  owed  in  the  way  of  taxes,  that’s  the  ultimate 

16  bottom  line? 

17  A.  Correct. 

18  Q.  And  to  get  (here,  you  have  got  to  calculate  how  much 

1 9 Ms.  Kuglin  made,  correct? 

20  A.  Right. 

21  Q.  And  ~ but  dien  in  order  to  arrive  at  and  create  this 

22  chart,  you  have  to  have  at  least  some  knowledge,  a good 

23  working  knowledge  of  the  tax  la^,  correct? 

24  A.  Yeah. 

25  Q.  Now,  you  have  a line  here,  you  know,  on  one  of  these 
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1 charts.  When  you  compute  the  taxable  income,  you  took  all  of 

2 these  figures  here  for  *96  through  2001,  all  of  these  reported 

3 figures  here,  they're  based  on  the  evidence  that  we  obtained 

4 fi-om  FedEx,  correct? 

5 A.  Correct. 

6 Q.  The  1099s  or  W-2? 

7 A.  W-2s. 

8 Q.  Okay.  For  these  years,  and  these  are  the  figures  that 

9 came  from  there,  correct? 

10  A.  Yeah. 

1 1 Q.  Okay.  Now,  down  at  bottom  after  you  go  through  several 

12  calculations,  you  have  this  corrected  taxable  income  and  you 

13  have  the  various  figures  for  the  various  years,  correct? 

14  A Yes. 

15  Q.  And  in  order  to  arrive  at  that  figure,  you  have  to  use 

16  the  Internal  Revenue  Code,  consult  certain  sections,  is  that 

17  correct.  Section  61, 62, 63? 

18  A.  Yeah.  Well,  acUially,  you  know,  this  return  is  just 

19  itemized  deductions  and  her  exemptions,  I mean  you  can  get  ail 

20  that  information  from  the  tax  booklet  that  diey  mail  to  you. 

21  Q.  You  have  used  your  overall  broad  knowledge  of  tax  laws 

22  in  order  to  devise  and  create  this  chart,  is  that  true? 

23  A.  Yeah. 

24  Q.  Okay.  But  in  order  to  make  — come  up  with  corrected 

25  taxable  income,  either  fiom  a booklet  like  the  1040  booklet  or 
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1 from  the  tax  code  itself,  there’s  an  interrelationship  between 

2 Section  61,  62, 63  to  arrive  at  something  called  taxable 

3 income,  correct? 

4 A.  Uh>huh. 

5 Q.  And  you  also,  to  deal  with  the,  you  know,  moving  up  the 

6 tine  here  to  adjusted  gross  income,  in  order  to  calculate 

7 corrected  taxable  income,  you  take  adjusted  gross  income  and 

8 you  deal  with  itemized  deductions,  correct? 

9 A.  Correct. 

1 0 Q.  And  the  tax  code  itself  deals  with  itemized  deductions, 

1 1 right? 

12  A.  Okay. 

13  Q.  And  can  you  tell  us  off  the  top  of  your  head  - I think 

14  you  have  limited  it  primarily  in  reference  to  this  particulaT 

1 5 case,  the  itemized  deductions  primarily  to  interest  payments, 

16  correct? 

17  A.  Right. 

18  Q.  Off  the  top  of  your  head,  can  you  tell  us  what  section 

19  of  the  code  that  would  relate  to  taking  that  as  an  itemized 

20  deduction? 

2 1 A.  Off  the  top  of  my  head,  no,  I couldn't. 

22  Q.  Now,  Fm  going  to  flip  over  to  the  other  chart  here, 

23  the  one  where  you  calculate  the  tax  due  and  owing.  Lefs  take 

24  a look  at  the  year  1 998,  you  have  taxes  withheld  of  $ 1 ,300,  is 

25  that  correct? 
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1 A.  That’s  correct. 

2 Q.  That’s  an  adjustment  as  to  the  aggregate  ultimate  tax 

3 liability  that  is  dealt  with  in  this  case,  right? 

4 A,  Right. 

5 Q.  Somdiow,  some  way,  we  have  got  to  --  there  was  the 

6 SI  300  that  was  withheld  in  '98.  Okay,  can  you  tell  us  the 

7 section  of  the  Internal  Revenue  Code  that  would  allow  somebody 

8 to  have  credit  for  withheld  taxes? 

9 A.  You  know  — no,  off  the  top  of  my  head,  no,  Fm  sorry, 

10  I don’t  know  the  exact  code,  but  I do  know  this. 

1 1 Q.  Okay. 

12  A.  That  ~ she  didn’t  have  any  wages  — I mean  she  didn’t 

13  have  any  federal  income  tax  held  withheld  from  her  salary,  and 

14  so  when  we  do  our  calculations  if  we  have  — normally,  if  — I 

1 5 guess  if  people  file  tax  returns  and  maybe  they  didn't  report 

16  ail  their  income,  we  give  them  credit  for  the  tax  that  they 

17  did  pay.  So  under  normal  circumstances,  we  would  give  them 

1 8 credit  for  any  taxes  that  they  would  have  reported  and  paid  on 

19  their  return.  In  this  case,  there  were  no  returns  fried,  so 

20  there  was  no  tax  paid.  The  only  tax  Chat  was  actually 

21  withheld  was  that  $1300  from  Kemper. 

22  Q.  AU  right 

23  A.  So  Fm  giving  her  credit  for  it. 

24  Q.  I understand  Chat,  but  my  question  was,  it  should  be  a 

25  simple  matter,  can  you  tell  us  with  which  section  deals  with 
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1 giving  a credit  for  withheld  taxes? 

2 A.  Off  the  top  of  my  head  no,  I don't  know  what  - I mean 

3 if  I had  a question  about  it,  I could  look  it  up,  I suppose 

4 but,  no,  I don't  have  tall  of  those  codes  memorized 

5 Q.  How  about  Section  3 1 , does  that  kind  of  refresh  your 

6 lecollection,  would  that  credit  for  tax  withheld? 

7 A.  Fm  sorry. 

8 Q.  Okay.  One  moment  Your  Honor.  You  have  also  given 

9 testimony  that  — I didn't  write  them  all  down,  but  you  — 

1 0 when  Mr.  Murphy  was  asking  you  questions,  he  asked  you  about 

1 1 what  the  threshold  amount  was  for  each  year  for  filing? 

12  A.  Uh-huh. 

1 3 Q.  I wrote  them  down  — I didn't  write  them  all  down,  but 

14  I think  you  said  6500  or  6550  for  1996. 

15  A.  6550,  right. 

16  Q.  In  ’97,  it  was  6800,  right? 

17  A.  ’96  is  6800. 

18  Q.  Let's  forget  all  the  other  figures,  but  you  rattled 

19  them  all,  is  that  correct? 

20  A.  Yes. 

21  Q.  Now,  is  the  filing  requirement,  that  provision,  do  you 

22  find  it  in  the  law? 

23  A.  Do  you  have  to  flic  a return? 

24  Q.  Well,  yes. 

25  A.  I mean  I think  it’s  6011. 
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1 Q.  Okay. 

2 A.  That  says  that  you  must  make  a return  if  your  gross 

3 income  exceeds  the  exemption  amount. 

4 Q,  Now,  you  mentioned  60 1 1 , are  you  familiar  with  Section 

5 6001? 

6 A.  Yes. 

7 Q.  Okay.  Is  it  your  understanding  that  at  least  two  laws 

8 that  relate  to  die  filing  of  income  tax  r^ums  are  Section 

9 6001  and  601 1 of  the  Internal  Revenue  Code? 

10  A.  Yes. 

1 1 Q.  And  did  you  consult  — in  your  testimony,  when  you  gave 

12  these  figures  right  here,  you  know,  these  are  the  filing 

13  requirement.  Did  you  actually  look  up  the  law  to  determine  it 

14  or  did  you  do  something  like  consult  an  instruction  booklet? 

15  A.  No,  actually,  we  ~ I did  look  at  the  instruction 

16  booklet,  because  it's  right  there,  it  is  available,  you  can 

17  download  them  off  the  internet,  and,  yes,  I looked  at  the 

18  instruction  booklet,  but  I have  since,  ycxi  know,  looked  at  the 

19  code  too. 

20  Q.  Okay.  Do  you  know  whether  or  not  that  — you  know,  the 

2 1 figures  that  you  used,  if  you  make  so  much  money,  if  you  make 

22  6500,  if  you  make  6800  in  *97  or  if  you  make  6950  in  '98, 

23  whether  or  not  in  Section  6001  or  601 1 of  the  Interna]  Revenue 

24  Code  that  you  will  find  that  type  of  information? 

25  A.  I don’t  know  that  it  says  the  exact  dollar  amount,  but 
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1 it  does  say  about  the  exempdon  and  all. 

2 MR.  BECRAFT:  Your  Honor,  I believe  that's  all. 

3 THE  COURT:  Redirect. 

4 MR.  MURPHY : Your  Honor,  I don't  ~ well,  since 

5 it  came  up. 

6 REDIRECT  EXAMINATION 

7 BY  MR  MURPHY: 

8 Q.  Would  you  go  through  what  the  dollar  amounts  were  Chat 

9 required  filing  of  the  tax  return  for  each  of  the  six  years? 

10  A.  Okay.  In  19%,  if  you  were  single  and  under  the  age  of 

1 1 65  and  your  gross  income  exceeded  $6,550,  you  were  required  to 

1 2 file  an  income  tax  return. 

13  Q.  Okay. 

14  A.  In  1997,  if  you  were  a single  person  under  the  age  of 

1 5 65  and  your  gross  income  exceeded  $6,800,  you  were  required  to 

1 6 file  a federal  income  tax  return  for  that  year. 

17  In  1 998,  for  a single  person  under  the  age  of  65,  the 

1 8 amount  was  increased  to  $6,950.  So  if  your  gross  income  was 

19  in  excess  of  that  — equal  to  or  in  excess  of  that,  you  were 

20  required  to  file  an  income  tax  return. 

21  1999,  that  amount  was  increased  to  $7,050.  2000,  that 

22  amount  was  increased  to  $7,200,  and  in  2001,  the  amount  was 

23  $7,450. 

24  MR  MURPHY:  Judge,  I don’t  have  any  further 

25  questions. 
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1 THE  COURT;  Thank  you.  We  will  let  you  step 

2 down. 

3 (Witness  excused.) 

4 THE  COURT : Will  there  be  any  other  witnesses 

5 for  the  United  States? 

6 MR.  MURPHY ; Judge,  there'll  be  no  other 

7 witnesses,  and  at  this  point  the  government  rests  with  the 

8 exception  we  would  ask  Your  Honor  to  take  judicial  notice 

9 of  the  fact  that  Memphis-Shelby  County,  Tennessee  is 

10  within  the  Western  Judicial  District  of  Tennessee. 

1 1 THE  COURT:  I will  take  judicial  notice  of 

12  that.  Of  course,  ladies  and  gentlemen,  we  can  only  take 

13  judicial  notice  for  something  that's  so  obvious  that  all 

14  of  us  know,  and  it  is  obvious  that  Memphis  and  Shelby 

1 5 County  is  within  the  Western  District  of  T ennessee. 

16  Ail  right.  We're  going  to  take  about  a 

17  ten-minute  break,  and  Tm  going  to  see  where  we're  going 

1 8 next,  and  then  we  will  let  you  know.  So  Tm  going  to  take 

19  a ten-minute  i:»eak,  we're  going  to  stay  out  here  and  work, 

20  and  we  will  let  you  know  at  the  end  where  we're 

2 1 proceeding.  See  you  in  ten  minutes. 

22  (Juiy  out  at  2:47.) 

23  THE  COURT:  Anydiing  firm  the  defense? 

24  MR.  BECRAFT:  Yes,  Your  Honor,  under  Rule  29 

25  real  quick,  and  then  we  might  require  maybe  about  five 
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1 minutes  to  move  some  exhibits  around  and  get  them  in  — 

2 Ms.  Kuglin  up  there  cm  the  stand  and  then  have  a way  of 

3 digging  out  her  — 

4 THE  COURT:  Sure.  Mrs.  Saba,  lefs  move  those 

5 things  out  of  the  center  of  the  well  while  we're  doing 

6 that. 

7 Yes,  sir. 

8 MR  BECRAFT:  Your  Honor,  on  - on  ray  motion,  I 

9 just  — I will  make  this  real  short,  sweet  and  simple. 

1 0 There  are  three  elements  the  government  has  got  to  prove. 

1 1 One  is  willfulness.  You  know,  this  has  been  an  extremely 

1 2 short  case.  The  government  has  shown,  cme,  that  there  was 

13  a '92  return  filed,  then  there  are  no  returns  filed  for 

14  the  years  in  question.  There  has  be^  some  withholding 

1 5 and  then  there  has  been  no  withholding.  We  have  had  prcx)f 

16  regarding  what  the  gross  amount  of  wages  were,  we  just 

1 7 completed  the  calculation  of  the  tax,  but  it  seems  like  to 

1 8 me  that  the  government  has  got  to  have  at  least  a 

19  scintilla  of  something  more  to  show  that  she  had  diat  evil 

20  animus,  that  malignant  intent,  that  bad  motive  ~ I wcm't 

2 1 add  any  more  adjectives.  Your  Honor,  but  you  know  cme  of 

22  the  things  about  this  case  is  there  is  something  missing 

23  regarding  intent.  And  I think  that  an  evasicm  case  has 

24  got  to  be  stronger  than  we  have  seen  here.  It  has  been 

25  all  paper,  not  even  a letter  from  the  defendant.  That's 
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1 it.  Your  Honor. 

2 THE  COURT:  Mr.  Murphy? 

3 MR  MURPHY:  Well,  Judge,  the  proof  established 

4 several  tilings.  The  proof  established  that  she  had 

5 taxable  income.  The  proof  established  that  her  income  was 

6 above  the  levels  that  rec^uired  filing.  The  proof  in  — 

7 and  it  was  one  of  the  exhibits  they  introduced  from 

8 Federal  Express  that,  frankly,  we  didn't  have  that  and 

9 FedEx  never  gave  us,  but  that  — in  1995,  she  claimed  an 

10  exempt  status.  If  you  Icxik  at  the  W-4,  it  - in  order  to 

1 1 be  exempt,  you  have  to  be  entitled  to  a refund  of  all  your 

1 2 prior  year  tax  liability  and  — or  all  your  taxes  and 

13  dem't  incur  any  tax  liability  for  the  future  year.  That 

14  was  not  a true  statement.  Based  cm  the  evidence  the 

15  government  put  forth,  that  was  not  a true  statement.  Now, 

16  at  this  point  she  hasn't  made  that  defense,  and  once  she 

17  gets  up  there,  we  have  got  to  come  up  with  some  evidence: 

1 8 that  rebuts  it  either  through  cross  examination  or 

19  whatever,  but  there  was  also  proof  she  filed  in  '93. 

20  There  was  proof  that  '92  — there  was  prcxif  that  notices 

21  have  been  sent  to  her,  that  she  had  been  subject  to  IRS 

22  levies.  And  we  would  submit.  Judge  — granted,  it’s  a 

23  quick  case,  but  the  government  shouldn’t  be  penalized  for 

24  being  efficient.  And  there  is  also  tiie  ccmiment  of 

25  Scobey  that  you  dem't  have  to  comply  with  the  IRS  summons. 
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1 THE  COURT:  WeU,  certainly,  the  law  and  all 

2 inferences  are  taken  in  favor  of  the  government  in  the 

3 context  of  this  motion  for  this  purpose,  and  the  court 

4 doesn't  make  any  determinations  on  credibility  questions 

5 or  anything  like  that,  and  so,  therefore,  the  defense 

6 motion  is  denied. 

7 Is  the  defendant  ready  to  proceed  and  do  you 

8 want  a couple  of  minutes? 

9 MR.  BECRAFT:  If  we  could  have  seven  or  eight, 

1 0 maybe  ten  minutes,  maybe  the  afternoon  break  will  be 

1 1 sufficient  and  then  we  would  have  -- 

12  THE  COURT:  Go  ahead  and  tell  the  jury  then, 

13  Mrs.  Saba,  we're  going  to  take  our  afternoon  break  at  this 

14  time.  We  are  going  to  come  back  and  we  do  anticipate  the 

1 5 defense  — are  you  going  to  put  on  some  proof? 

16  MK  BECRAFT:  This  afternoon.  Your  Honor. 

17  THE  COURT:  Okay. 

1 8 MR.  BECRAFT:  I just  need  to  - 

19  THE  COURT:  Only  for  the  purpose  of  advising 

20  the  jury. 

21  MR  BECRAFT:  Yeah. 

22  THE  COURT:  And  we  will  come  back  and  there 

23  will  be  some  additional  testimtmy,  so  we  will  add  ten 

24  minutes  to  our  break,  and  this  is  our  ahemoon  break. 

25  See  you  in  ten  minutes. 


1 THE  CLERK:  Ail  rise. 

2 (Recess  taken  at  2:52  until  3:06  p.m.) 

3 THE  COURT:  Bring  the  jury  in. 

4 (Juiy  in  at  3:06  am.) 

5 THE  COURT:  Let  me  see  counsel  at  side  bar. 

6 (The  following  proceedings  had  at  side>bar 

7 bench.) 

8 THE  COURT:  Do  you  have  any  objections  to 

9 the  — to  any  of  the  ones  submitted  by  defense,  the 

10  instructions? 

1 1 MR.  MURPHY:  Judge,  I have  got  objections  to 

12  talking  about  the  Paperwork  Reduction  Act  and  all  that, 

13  because  that  has  been  r^ected  by  all  the  courts 

14  uniformly.  I have  an  objection  to  the  stuff  about  die 

15  Anti-Injunction  Act  because  they  can  go  - they  have  got 

16  avCTues  of  — Judge,  if  you  want  to  stay  tonight,  I mean  I 

17  have  got  written  down  what  is  the  problem. 

1 8 THE  COURT:  There's  no  objection  to  using 

19  quotes  from  Bishop,  are  there?  I take  it  that  is  not  a 

20  problem. 

21  MR.  MURPHY:  If  that's  what  the  Supreme  Court 

22  said,  Tm  stuck  with  it.  Judge. 

23  THE  COURT:  All  right. 

24  MR.  BECRAFT:  Thanks,  Judge, 

25  (The  following  proceedings  were  had  in  open 


417 

1 court.) 

2 MR.  BECRAFT:  May  it  please  the  court,  the 

3 defendant  calls  the  defendant,  Vemice  Kugiin. 

4 THE  COURT:  Would  you  raise  your  right  hand, 

5 please?  Do  you  swear  that  the  testimony  you  are  about  to 

6 give  in  this  case  will  be  the  truth,  the  whole  truth  and 

7 nothing  but  the  truth,  so  help  you  god? 

8 THE  WITNESS:  To  the  best  of  my  ability.  Your 

9 Honor,  yes,  sir. 

10  THE  COURT:  I have  never  had  somebody  say  that, 

1 1 so  lef  s talk  with  counsel  and  see  if  that's  okay. 

1 2 (The  following  proceedings  had  at  side-bar 

13  bench.) 

1 4 MR  BECRAFT:  I will  simply  tell  her  to  say  yes 

1 5 or  no.  Judge. 

16  MR  MURPHY:  I think  she  has  got  to  swear  or 

17  affirm,  I don't  think  — 

18  THE  COURT:  I think  it’s  I do  or  I so  swearer 

19  I affirm  or  I do. 

20  MR  BECRAFT:  I will  tell  her  to  affirm.  Judge, 

2 1 I think  that  may  be  the  problem. 

22  THE  COURT:  Well,  Til  ask  her  again  and  we 

23  will  see  what  the  answer  is.  I had  somebody  one  time 

24  who  — what  did  that  lady  say?  It  wasn’t  in  your  case,  I 

25  had  a lady  who  said  I swam.  She  didn't  say  I swear,  it 
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1 was  I swam.  It  was  a culture  thing  where  she  didn't  want 

2 to  swear,  so  we  talked  about  it,  and  what  she  wanted  to  do 

3 was  affirm. 

4 (The  following  proceedings  were  had  in  open 

5 court.) 

6 THE  COURT:  Sometimes  individuals  wants  to 

7 affirm  and  not  swear,  and  I usually  ask  them  in  advance  do 

8 you  wish  to  affirm  or  do  you  wish  to  swear,  it  doesn't 

9 matter. 

10  THE  WITNESS:  I can  swear. 

1 1 THE  COURT:  Okay.  Well,  then,  raise  your  hand 

1 2 and  Til  swear  you  again  so  we're  ail  clear.  Do  you  swear 

13  that  the  testimony  you  are  about  to  give  in  this  case  will 

14  be  the  truth,  the  whole  truth  and  nothing  but  the  truth, 

1 5 so  help  you  God? 

16  THE  WITNESS:  Yes,  I do. 

17  THE  COURT:  Okay.  Thank  you. 

18 

19 

20 
21 
22 

23 

24 

25 


m 
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1 VERNICE  KUGLIN, 

2 was  thereupon  called  as  a witness  on  behalf  of  the 

3 Defendant,  and  ha^dng  been  first  chily  sworn,  was 

4 examined  and  testified  as  follows: 

5 DIRECT  EXAMINATION 

6 BYMR.BECRAFT: 

7 Q.  Will  you  state  your  name,  please? 

8 A.  Yes,  and  I will  state  it  correctly.  My  name  is  Vemice 

9 Braendli  Kuglin. 

10  Q.  Okay.  Fm  sure  the  court  reporter  would  like  it 

1 1 spelled. 

1 2 A-  It  is  spelled  V,  as  in  Victor,  E-R-N-I-C-E.  Middle 

1 3 name  is  B,  as  in  boy,  R-A-E-N-D-L-I.  My  last  name  is  Kuglin, 

14  K-U-G-L-I-N. 

15  Q.  You  heard  your  name  pronounced  a multitude  of  difierent 

1 6 ways  in  the  courtroom.  Y our  last  name  is  Kuglin,  correct? 

1 7 A.  That's  correct 

18  Q.  You're  the  defendant? 

19  A.  Yes. 

20  Q.  Have  been  throughout  this  whole  trial? 

21  A.  Yes. 

22  Q.  Could  you  tell  the  jury  a little  bit  about  yourself, 

23  about  where  you  were  bom,  where  you  grew  up,  a little  bit 

24  about  your  schoo  ling? 

25  A.  I was  bora  in  Nigeria,  West  Afiica 
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1 Q.  Okay.  Let  me  stop  you  right  there.  Who  are  your 

2 parents? 

3 A.  My  p)arent5  were  Teckla  and  Carl  Kuglin. 

4 Q.  Were  they  American  citizens? 

5 A.  Yes,  they  were.  My  father  was  bora  and  raised  in 

6 Kansas.  He  was  a first  generation  American,  and  my  mother  was 

7 bom  and  raised  in  Milwaukee,  Wisconsin.  She  was  also  first 

8 generation. 

9 0-  Ail  right.  And  what  was  your  ~ how  was  your  i^er 

10  employed  at  the  time  you  were  bom? 

11  A.  He  was  amissionary.  He  worked  for  the  Sudan  United 

12  Mission,  and  after  I was  bora,  he  registered  my  biidi  with  the 

13  United  States  Consul  in  Nigeria. 

14  Q.  Bring  us  quickly,  if  you  can,  up  until  about  your  mid 

15  teens,  about  what  you  did,  where  you  lived,  where  you  went  to 

16  school. 

17  A.  Well,  at  the  age  of  six  — let  me  back  up  a little  bit. 

18  When  I was  bora,  as  I said,  we  were  in  Nigeria,  I was  bora  in 

19  a mission  hospital,  and  I grew  up  out  in  what  we  call  the 

20  bush.  It  was  - we  had  a thatch  roof  house,  mud  block,  no 

21  running  water,  no  electricity,  the  kitchen  was  about  fifty 

22  yards  from  the  house,  it  had  a tin  roof,  and  the  outhouse  was 

23  about  a hundred  yards  from  the  house.  So  I grew  up  in  a 

24  pret^  pirimitive  enviromnent  or  conditions,  but  it  was  a life 

25  that  I learned  to  love.  At  age  five,  I was  given 
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1 anti-malarial  drug,  with  Aspirin,  I was  p>aiaiy2ed,  and  my 

2 p^arents  brought  me  home  to  the  states  where  I went  to  Mayo 

3 Clinic  for  some  treatment.  Went  back  out  to  Afiica,  and  was 

4 then  ~ at  age  six,  I went  off  to  boarding  school.  Now,  all 

5 of  the  missionary  children  in  Nigeria  lived  in  boarding 

6 school,  and  this  was  400  miles  from  where  my  p>arents  lived, 

7 and  we  lived  there  nine  months  out  of  the  year.  When  I came 

8 back  to  the  stales  again  in  my  fifth  grade,  went  to  school  in 

9 Kansas,  and  then  again  when  I was  a freshman  in  high  school. 

1 0 Q.  All  right.  And  when  was  it  you  entered  high  school? 

11  A.  I entered  high  school  in  1%1,  this  was  in  Kansas. 

12  Q.  Did  you  ccnnplete  high  school? 

13  A.  Yes  and  no.  I did  three  years  of  high  school,  and  I 

14  had  all  — I had  taken  all  the  credits  that  were  available, 

1 5 and  so  I went  on  to  col  lege  out  of  my  junicM*  year  of  high 

16  school  because  college  only  required  — it  required  fewer 

17  credits  than  it  was  necessary  to  graduate.  So  I went  on  to 

1 8 college  through  — from  my  junior  year. 

19  Q.  Give  us  an  ap)p)roximate  range  of  the  years  in  which  you 

20  were  in  school,  '65,  '66  through  whatever? 

2 1 A.  It  was  about  '6  — let's  see,  '63  through  about  '66, 

22  and  in  1966, 1 droppied  out  of  college. 

23  Q.  Okay.  And  did  you  seek  employment  after  that? 

24  A.  Yes,  I did. 

25  Q.  What  was  that? 
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1 A.  I had  always  dreamed  of  being  a flight  attendant,  and 

2 .so  I went  down  to  Dallas,  and  I interviewed  with  Braniff.  At 

3 that  time,  Braniff  was  in  its  heyday.  They  had  come  out  with 

4 the  new  Braniff  strip,  and  it  was,  you  know,  it  was  the 

5 airlines  to  fly  for.  I did  not  get  hired  by  Braniff,  and  so  I 

6 ended  up  working  at  Texas  Instruments  on  the  assembly  line  at 

7 nighttime,  and  then  later  I did  door-to-door  encyclopxdia 

8 sales  work,  a job  that  I'm  glad  Fm  not  doing  now.  Later  on 

9 in  that  year,  I decided  to  go  back  to  Braniff  to  interview 

10  again,  and  I was  hired  as  a flight  attendant,  and  I stayed 

1 1 with  Braniff  from  1966  through  '69.  In  March  of '67, 1 

12  transferred  out  to  Travis  Air  Force  Base,  and  I flew  the 

13  military  contract  flints  flying  troops  into  Vietnam. 

14  Q.  About  this  time  frame,  '68,  '69,  did  you  meet  somebody 

15  and  get  married  to  them? 

16  A.  Yes,  r did. 

17  Q.  Was  that  a long  marriage? 

18  A.  No,  that  was  a rather  short  marriage. 

19  Q.  Okay.  As  a result,  did  you  have  a son  bora  to  you? 

20  A.  Yes,  I did.  My  son  Christopher  was  bora,  and  when  he 

2 1 was  two  months  old,  his  fither  and  I separated. 

22  Q.  Okay.  And  when  was  that? 

23  A.  That  was  in  1%9. 

24  Q.  All  right  What  employment  have  you  had  since  you — 

25  since  1 969  and  had  your  son? 


I 
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1 A.  Oh,  let's  see,  I have  done  many  things.  I have  worked 

2 for  the  Welfare  department.  I've  been  a waitress.  Fve  been 

3 a kitchen  help.  I have  been  a secretary.  I have  been  a file 

4 clerk.  I was  a book  manager  for  a library,  and  I guess  that 

5 covers  that  range. 

6 Q.  Okay.  And  how  long  was  that  that  you  were  doing  those 

7 types  of  jobs? 

8 A.  Well,  that  was  until  about  78. 

9 Q.  And  where  were  you  living  at  that  time? 

1 0 A.  I was  living  in  Baleo,  California,  Fairfield, 

1 1 California. 

12  Q.  Did  you  get  a job  in  1978  that  had  something  to  do  with 

1 3 airplanes? 

14  A.  Actually,  what  I did,  in  1975,  Emily  Wumcr  had  been 

1 5 hired  by  Western.  She  was  the  first  woman  to  be  allowed  to 

16  fly  for  the  omimercial  carriers,  and  I was  looking  for  a 

1 7 career  so  that  I would  be  able  to  support  my  son,  put  him 

1 8 through  college  and  such,  and  a friend  of  mine  suggested  that 

19  1 might  take  pilot  training. 

20  Q.  And  did  you? 

2 1 A.  Yes,  I did.  So  I went  down  to  the  local  Nappa  County 

22  Airport,  and  I started  taking  my  flying  lessons.  I got  my 

23  private  license  there,  and  die  same  firiend  had  gotten  then 

24  faired  by  American  Airlines  and  had  moved  to  Dallas.  So  he 

25  told  me  that  if  1 would  come  down  to  Dallas  that  he  would  — 
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1 and  bring  along  a certain  amount  of  money  that  he  would 

2 continue  my  flying  lessons.  So  I left  my  son  with  his  father 

3 and  went  to  Dallas.  Unfortunately,  Alex  could  not -- did  not 

4 have  time  to  give  me  the  flying  lessons,  but  I ended  up  taking 

5 flight  training  at  Beecham  Field  there  in  Fort  Worth  where  I 

6 got  my  commercial,  my  instrument  and  my  muld-engine  rating. 

7 Q.  Did  there  come  a time  — 

8 MR.  MURPHY:  Judge,  could  we  approach? 

9 THE  COURT:  You  may. 

10  (The  following  proceedings  had  at  side>bar 

11  bench.) 

12  MR.  MURPHY:  Judge,  I know  that  counsel  wants 

1 3 to  get  as  much  personal  to  give  the  jury  some  personal 

14  context,  but  this  is  just  irrelevant. 

15  MR.  BECRAFT:  Fli  speed  it  up.  Judge. 

16  THE  COURT:  Okay. 

17  MR.  BECRAFT:  Okay. 

1 8 (The  following  proceedings  were  had  in  open 

19  court.) 

20  Q.  Ms.  Kuglin,  listen  to  my  question,  can  you  tell  us 

21  about  — where  arc  you  employed  now? 

22  A.  Fm  currently  on  a personal  leave  of  absence  from 

23  Federal  Express. 

24  Q.  Okay.  And  how  long  have  you  been  working  for  FedEx? 

25  A.  I have  been  working  for  FedEx  since  1985. 
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1 Q.  All  right.  Where  were  you  waking  before  that? 

2 A.  I was  WOTking  for  Royal  Airlines  in  Shreveport, 

3 Louisiana. 

4 Q.  And  what  were  you  doing  for  Royal  Airlines? 

5 A.  I was  flying  their  airplanes.  I was  first  a co-pilot 

6 and  then  a captain  on  the  Beech  99  and  then  on  the  Bondarondi 

7 (spelled  phonetically). 

8 Q.  So  you  moved  from  Royal  to  FedEx? 

9 A.  Yes,  I did. 

1 0 Q.  So  when  did  you  start  to  work  for  Royal? 

1 1 A.  I started  to  work  for  Royal,  that  was  aftermy 

1 2 employment  as  a corporate  pilot  in  La&yette,  Louisiana,  so 

13  that  was  in  1980  — *80, '81. 

14  Q.  So  you  were  — before  Royal,  you  were  flying  also? 

15  A.  Oh,  yes.  I flew  corporate  in  Lafayette,  Louisiana  for 

16  an  oil  company  for  six  months,  and  prior  to  that  I had  been 
i 7 instructing  for  two  years.  After  I received  all  my  ratings,  I 

1 8 instructed  for  two  years.  I flew  sky  divers  on  the  weekend  to 

1 9 build  time,  and  those  were  my  aviation  jobs.  Trying  to  build 

20  my  time  so  that  I could  get  hired  by  FedEx. 

2 1 Q.  So  the  late  '70s,  you  were  training? 

22  A.  Yes. 

23  Q.  Flying  sky  divers,  then  you  went  to  work  for  a company 

24  as  a corporate  pilot? 

25  A.  Yes. 
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1 Q.  And  then  you  moved  from,  I guess,  *80  or  '8 1 to  *85, 

2 you  were  flying  as  a pilot  for  Royal? 

3 A.  Royal,  right. 

4 Q.  And  then  FedEx? 

5 A.  And  then  FedEx.  And  my  son  — 1 had  mentioned  earlier 

6 that  I had  left  my  son  with  his  father,  but  that  was  only  for 

7 a year.  So  during  this  time  that  I was  building  time,  my  son 

8 was  with  me,  and  we  moved  around  quite  a bit. 

9 Q.  When  was  it  that  you  moved  to  Memphis? 

1 0 A.  I moved  to  Memphis  in  June  — excuse  me,  June  of  *85. 

1 1 Q.  And  you  have  lived  here  ever  since? 

12  A.  Yes,  I have. 

13  Q.  And  for  the  last  — since  1989,  have  you  lived  in  a 

14  very  specific  spot  in  Memphis? 

15  A.  Yes. 

16  Q.  What’s  the  address? 

1 7 A.  I have  lived  at  200  Wagner  Place,  number  802,  Memphis 

1 8 Tennessee.  It's  right  on  the  comer  of  Beale  Street  and 

19  Wagner  place. 

20  Q.  Ms.  Kuglin,  did  — have  you  read  the  indictment  in  this 

21  case? 

22  A.  Yes,  I have. 

23  Q.  You  heard  the  — you  understand  the  indictment,  right? 

24  A.  Yes,  I do. 

25  Q.  It  charges  you  with  six  counts  of  tax  evasion? 
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1 

A. 

Yes. 

i 

all  the  way  up  into  the  '80's. 

2 

0- 

You  heard  Ms.  Osborne  come  from  the  service  center,  and 

2 

A. 

Oh,  yes,  I did. 

3 

she  gave  testimony  in  this  case,  and  you  sat  right  over  there 

3 

Q- 

Okay.  Did  you  file  returns  in  '91,  '92? 

4 

and  listened  to  it,  correct? 

4 

A. 

Idid. 

5 

A. 

Yes. 

5 

Q. 

Why  were  you  filing  those  returns  during  those  years 

6 

Q. 

She  said  you  didn't  file  r^uras  from  — 

6 

that  I have  just  named  off?  j 

7 

MR.  MURPHY:  Judge,  I don’t  believe  commenting 

7 

A. 

Because  I thought  that  I was  required  to. 

8 

on  other  witness'  testimony  is  proper,  and  I'm  going  to 

8 

Q- 

And  was  that  based  on  any  study  of  the  law? 

9 

object. 

9 

A. 

Oh,  no,  not  at  all. 

10 

THE  COURT:  Objection  sustained. 

10 

0. 

Did  you  ever  prqjare  for  these  years,  '65  through  about 

11 

Q. 

Ms.  Kuglin? 

11 

'91, 

'92,  did  you  prepare  your  own  returns? 

12 

A. 

Yes. 

12 

A. 

Some  of  them,  I did 

13 

Q- 

Let  me  back  up,  and  Fll  ask  you  this:  When  was  it 

13 

Q- 

AH  right.  Did  there  come  a time  in  which  you  had 

14 

that  you  started  filing  returns? 

14 

others  prepare  your  returns? 

15 

A. 

First  job  1 had  ever  had  was  A4&W  Root  Beer  in  Holton, 

15 

A. 

Yes,  H & R Block  did  some  of  my  returns.  I had  an  j 

16 

Kansas,  and  that  would  have  been  1960,  '6 1 when  we  first  came 

16 

accountant  here  in  Memphis  do  some  of  my  returns. 

17 

back  ffom  Ahrica. 

17 

Q- 

If  we  had  -- 1 don't  know  the  exhibit  number,  but  you 

18 

Q- 

Do  you  have  a recollection  as  to  when  it  was  you  filed 

18 

have  looked  at  the  '92  return  that  the  government  has  offered 

19 

your  first  tax  return? 

19 

into  evidence,  correct? 

20 

A. 

I would  presume  that  it  was  probably  — although  that 

20 

A. 

That's  correct.  j 

21 

may  have  been  with  ~ on  my  parents,  so  1 don't  know  exactly 

21 

Q. 

There's  an  accountant  listed  on  there  as  a return  I 

22 

when  the  first  return  was  filed. 

22 

preparer,  right?  j 

23 

Q- 

If  somebody  said  '65,  would  you  disagree  with  them? 

23 

A. 

Yes. 

24 

A. 

Oh,  no,  not  at  all. 

24 

Q. 

And  that's  Mr.  Kna;^? 

25 

Q- 

And  did  you  file  returns  in  the  late  '60s,  early  70's 

25 

A. 

That's  correct. 
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1 Q.  He  prepared  your  *92  return? 

2 A.  Yes. 

3 Q.  Did  he  prepare  some  of  your  returns  before  that  time? 

4 A.  I believe  he  did,  yes. 

5 Q.  For  a number  ofyeais,  whatever  amount.  Okay. 

6 Have  you  ever  attended  any  courses  on  tax  all  the  way 

7 up  through  about  ^91  or  '92? 

8 A.  Not  at  ail. 

9 Q.  Had  you  ever  looked  at  the  Internal  Revenue  Code? 

1 0 A.  I didn't  even  know  what  it  looked  like. 

11  Q.  Okay.  Let  me  go  straight  to  the  matter,  for  the  years, 

12  '93/94,  '95,  '96  through  200 1 , Ms.  Kuglin,  did  you  or  did 

13  you  not  file  federal  income  tax  returns? 

14  A.  No,  I did  not. 

15  Q.  Why? 

16  A.  For  the  last  ten  years,  I have  been  asking  the  IRS 

17  either  through  my  own  letters,  through  visits  to  the  IRS  and 

1 8 finally  through  an  attorney  what  section  of  the  Internal 

19  Revenue  Code  makes  me  liable  for  the  individual  income  tax  and 

20  what  law  requires  me  to  file  the  Form  1040.  And  to  this  day, 

2 1 I have  not  had  my  questions  answered,  and  so  I decided  then. 

22  Q.  When  was  it  that  you  started  changing  your  beliefs 

23  regarding  the  filing  of  income  tax  returns? 

24  A.  Well,  the  journey  that  got  me  to  this  point  to  where  we 

25  are  today  actually  started  in  1992. 
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1 Q.  What  happened  then? 

2 A.  I was  between  flights,  and  as  anybody  who  works  for  the 

3 airlines  or  sales  people,  people  who  are  gone,  that  when  you 

4 get  home,  there's  a lot  of  mail,  a lot  of  housework,  a lot  of 

5 everything  to  do,  and  so  I was  cleaning  house  and  turned  on 

6 C-Span,  as  you  heard  Mr.  Becraft  say  earlier. 

7 Q.  Can  I stop  you  right  there? 

8 A.  Yes. 

9 Q.  You  said  -- 1 brought  up  something  with  the  jury,  can 

1 0 you  kind  of  describe  what  you  do,  your  daily  routine  when 

1 1 you're  flying  for  FedEx? 

12  A.  Oh,  yes,  I can- 

13  Q.  All  right 

14  A.  The  routine  is  different.  We  as  pilots  bid  every  month 

15  for  the  routings  that  we  want  to  fly,  and  based  on  seniority 

16  and  what  we  can  hold  in  the  seniority  level,  then  we  have  a 

17  different  schedule  every  month.  Some  of  the  schedules  entail 

1 8 getting  up  in  the  middle  of  die  night,  flying  to  the 

19  destination,  sleeping  in  the  hotels  all  day,  coming  back  into 

20  Memphis  at  midnight  that  night  and  going  back  out  again. 

21  Thafs  what  we  call  the  inhunous  hub  terms.  Those  are  the 

22  flights  going  in  and  out  every  ni^t.  Other  flights  leave 

23  Memphis  around  2:30  in  the  morning,  go  to  a destination,  sit 

24  for  a few  hours  and  then  back  into  Memphis.  Other  flights  are 

25  international  flights  which  are  15-day  flights  where  we're 
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1 gone  a long  period  of  time,  and  I did  those  flights  when  I was 

2 a co-pilot  and  flight  engineer  predominantly.  So  every  month, 

3 the  schedule  is  different,  but  we’re  away  from  home  probably 

4 anywhere  from  200  to  400  hours  a month. 

5 Q.  And  basically  while  we're  sleeping,  you're  working? 

6 A.  Basically. 

7 Q.  Now,  sometime  in  1992, 1 interrupted  you  a minute  ago, 

8 you  were  saying  something  about  you  were  doing  something  at 

9 home  when  something  came  to  your  attention  about  smnething, 

10  taxes? 

1 1 A.  Yes,  I was  cleaning  house,  and  I listen  to  the  TV  so  I 

1 2 can  get  things  done,  and  I would  on  C-Span,  and  on  C-Span  that 

13  day,  they  were  covering  the  Libertarian  National  Convention, 

1 4 it  was  in  July  of '92.  And  I had  never  heard  of  the  word 

1 5 Libertarian  before.  I had  no  idea  what  it  meant.  I had  no 

1 6 idea  there  was  a political  party  called  the  Libertarian  Party. 

17  So  it  caught  my  interest,  and  there  two  gentlemen,  Andre  Maru 

1 8 (spelled  phonetically)  Dick  Body  (spelled  phonetically)  who 

19  were  vying  for  the  nomination  for  the  presidential  candidate, 

20  and  as  I listened  to  the  debates  between  these  two  gentlemen, 

21  I started  hearing  things  that  I had  never  beard  the  other  two 

22  parties  talk  about  I had  been  member  of  both  the  Republican 

23  and  the  Democrat  parties  at  different  times,  but  these 

24  gentlemen  were  discussing  the  Constitution,  they  were 

25  discussing  the  role  of  government  in  society  and  they  were 
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1 discussing  also  taxes.  And  I found  it  so  interesting  and  so 

2 novel  that  I had  never  heard  any  of  this  stuff  before  that  I 

3 called  the  800  number  and  asked  them  to  send  me  some 

4 information  and  anybody  who  might  -- 1 might  contact  in  the 

5 local  area.  So  I got  the  information.  Excuse  me.  And  they 

6 referred  me,  excuse  me,  to  a gentleman  by  the  name  of  Don 

7 Winfield.  Don  Winfield  at  that  time  was  the  chairman  of  the 

8 Tennessee  State  Libertarian  party,  and  he  was  conducting 

9 meetings  here  in  Memphis.  So  I went  to  the  meeting.  It  was  a 

10  »nail  group,  and  I asked  them  basically  what  a Libertarian  was 

1 1 or  what  the  word  meant,  what  the  philosophy  was,  and  I learned 

12  at  that  time  that  there  were  really  two  words,  there  were  tiie 

13  big  L --  there  was  die  big  L for  Libertarian,  which  was  the 

14  political  move,  and  then  there  was  the  little  I Libertarian, 

15  which  was  the  philosophy  of  the  Libertarian  movement,  and  I 

16  found  out  from  that  diat  the  Libertarian  philosophy  was 

17  basically  the  same  philosophy  of  the  founding  fathers,  the 

18  philosoidiy  that  generated  the  Bill  of  Rights,  the  Constitution 

19  and  the  Declaration  of  Independence,  and  this  philosophy  was 

20  that  in  a civil  society  the  initiation  of  force  and  the 

21  initiation  of  fraud  are  not  acceptable  activities,  that  we  as 

22  citizens  are  absolutely  responsible  for  our  actions  and  we  are 

23  required  to  also  hold  those  in  power  responsible  for  their 

24  actions.  I also  learned  that  the  role  of  government  in  a 

25  society  is  to  protect  die  rights  of  life,  liberty  and  the 
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1 pursuit  of  happiness  for  people. 

2 Q.  Now,  this  — so  you  became  interested  in  die 

3 Libertarian  party  as  a result  of  hearing  this  on  the  TV  and 

4 meeting  Mr.  Winfield? 

5 A.  Yes. 

6 Q.  Can  you  just  briefly  tell  the  jury  what  was  your 

7 association  with  the  Libertarian  party  from  that  point  until 

8 about  '95  or  '96,  just  what  you  did? 

9 A.  Okay.  Let's  see.  I was  elected  chairman.  The  state 

10  Libertarian  party,  the  first  meeting  that  I went  to,  they  were 

1 1 looking  for  somdxxly  and  I was  interested  and  1 diought  it 

1 2 would  be  good  learning  the  information  about  the  Libertarian 

13  party.  I was  also  directed  to  an  organization  called  the 

14  advocates  for  self-government,  and  the  advocates  are  located 

1 5 in  Atlanta,  They  are  really  the  educational  arm  of  the 

1 6 Libertarian  party,  and  from  them  I ordered  a lot  of 

17  information,  lots  and  lots  of  books.  I have  a room  in  my 

1 8 house  that  the  entire  wall  is  a book  shelf  of  videos,  books, 

1 9 tapes,  flyers  and  such  that  1 ordered  from  the  advocates  and 

20  from  other  places.  Don  and  I went  to  conventions.  Don  had 

2 1 seminars.  I organized  a group  in  Memphis  called  the  Advocates 

22  for  Self-Government  supper  club  and  once  a month,  people  who 

23  were  ixnerested  would  get  togedier  and  we  would  discuss  the 

24  social  political  ideas  of  the  Libertarian  party  and  of  the 

25  United  States. 


DIRECT  - VERNICE  KUGLIN 

434 

1 MR.  BECRAFT:  Fm  listening  to  this  TV  back 

2 here,  I was  wondering  if  the  court  could  inquire  as  to 

3 whether  the  jury  can  hear  Ms.  Kuglin? 

4 THE  WITNESS:  Can  you  hear  me  all  right? 

5 THE  COURT:  They  can  hear  fine.  She  is 

6 speaking  into  her  mic,  I think  everybody  can  hear  well. 

7 You  can  turn  off  the  screen,  if  you  want  to. 

8 MR.  BECRAJFT:  I may  not  know  how  to  do  it, 

9 Judge. 

10  THE  COURT:  It  has  got  an  on/off  button.  I 

11  think  the  juror  can  handle  tiiat  Thank  you. 

12  Q.  Did  you  learn  anything  cibout  taxes  by  attending  these 

1 3 various  meetings  where  you  went  — 

14  A.  Well,  initially  — 

15  Q.  “ regarding  the  Libertarian  party. 

16  A.  Fm  sorry. 

17  Q.  You  told  us  you  went  to  a lot  of  Libertarian  meetings, 

18  did  you  learn  or  begin  to  learn  anything  about  federal  income 

19  taxes  while  you  were  going  to  these  various  meetings? 

20  A.  I think  the  first  thing  that  I heard  which  struck  me  or 

21  made  me  take  notice  was  that  I kept  hearing  the  fret  that  the 

22  income  tax  was  a voluntary  tax.  Now,  I had  been  paying  my 

23  taxes,  I had  been  filling  out  my  1040  forms,  and  Mr.  Becrafl 

24  asked  me  earlier  why  I had  been  doing  it  at  that  time,  and  I 

25  said  because  I thought  I had  to.  Another  fretor  was  that  I 
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1 was  afraid  if  I didn’t  that  something  bad  would  happen  to  me. 

2 So  when  I started  hearing  that  it  was  a voluntary  system^  it 

3 just  took  me  surprise.  I couldn’t  understand  how  it  could  be 

4 a voluntary  system.  And  they  said  it  was  a voluntary 

5 compliance. 

6 Now,  the  words  volimtary  and  compliance  to  me  don't 

7 match  very  well.  Voluntary,  I looked  up  in  the  dictionary, 
g and  it  ->  basically,  it  was  something  that  wasn't  mandatory, 

9 it  was  something  that  you  chose  to  do,  that  you  --  compliance 

10  was  completely  different  It  was  something  that  you  had  to 

1 1 do.  So  I was  confused  by  this  term,  and  I — somebody  at  one 

12  of  the  seminars  suggested  that  I call  the  IRS  and  ask  them  if 

1 3 the  income  tax  was  a voluntary  tax.  So  I did.  I called  up 

14  the  IRS,  and  I said,  you  know,  I would  like  to  know  if  the 

15  income  tax  is  voluntary  because  if  it  is,  I want  to 

1 6 unvolunteer  right  now.  And  they  said,  no,  ifs  voluntary 

1 7 compliance,  and  I said  what  does  voluntary  compliance  mean, 

1 8 and  they  said  you  have  to  do  it  And  I said  that  doesn't 

19  sound  very  voluntary  to  me.  Well,  the  conversation  didn’t  get 

20  very  far.  So  I decichsd  I needed  to  look  somewhere  else,  and  I 

2 1 kept  asking  around,  reading,  trying  to  find  some  understanding 

22  of  this  conflict  of  terms.  And  I finally  met  a gentleman,  I 

23  don't  remember  his  name  anymore,  heard  him  at  a seminar  that  1 

24  heard  him  speak  at,  and  he  said  his  understanding  was  that  as 

25  American  citizens,  we  are  responsibie  for  reading  foe  tax 
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1 code,  for  understanding  what  it  says,  for  determining  whether 

2 or  not  there's  a tax  that  applies  to  us.  If  it  is,  if  we 

3 determine  thar  we  are  liable  for  one  of  the  taxes  in  that 

4 code,  (hen  it  is  our  civic  duty  to  fili  out  foe  documents 

5 which  relate  to  that  tax. 

6 Now,  once  we  filled  out  the  documents  and 

7 self-assessed,  it's  now  our  responsibility  to  comply  with  our 

8 assessment.  And  I learned  foot  as  American  citizens,  we  are 

9 responsible  for  self-assessing.  And  once  we  self-as.sess,  then 

10  we  must  comply.  But  first  of  ail,  we  have  to  determine 

1 1 whether  or  not  we're  liable  for  one  of  foe  taxes.  So  that 

12  straightened  out  foe  different  — foe  conflict  in  those  words 

13  forme. 

14  Q.  Okay.  But  — one  of  foe  first  things  you  kind  of  ran 

15  into  when  you  got  involved  in  this  — on  your  personal 

16  endeavor  to  learn  something  about  the  tax  laws,  you  heard 

17  foese  statements  about  voluntary? 

18  A.  Yes,  I fod. 

19  Q.  Now,  down  to  your  left  — 

20  A.  Yes. 

2 1 Q.  — on  foe  floor,  there  ls  that  blue  box,  can  I request 

22  that  you  pull  out  the  files  (hat  bear  foe  numbers  5 through  15 

23  and  then  also  22?  Do  you  have  them? 

24  A.  Yes. 

25  Q.  Okay.  Now,  can  I direct  your  attention  to  foe  one  that 
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is  — has  foe  number  on  it  of  five? 

A.  Yes. 

Q.  Okay.  Can  you  identify  foat  for  me,  please? 

A.  Yes.  This  is  entitled  Internal  Revenue  investigation. 

It's  dated  Thursday,  February  foe  3rd,  1953,  House  of 
Representatives  Subcommittee  on  Administration  of  foe  Internal 
Revenue  laws  of  foe  Ccanmittee  on  Ways  and  Means,  Washington, 
D.  C. 

Q.  Is  that  something  that  you  read  and  relied  upon  foat 
related  to  your  understanding  of  tax  laws? 

A.  Oh,  yes,  it  is. 

Q.  Do  you  have  a judgment  or  recollection  as  to  when  it 
was  tiiat  you  might  have  seen  or  read  this  document? 

A.  This  would  have  been  early  on  prior  to  foe  time  foat  I 
stopped  filing,  somewhere  between  *92  and  '95. 

Q.  Okay.  But  no  later  than  April  foe  15fo  of  1996? 

A.  Oh,  no,  not  at  all. 

Q.  And  what  was  it  in  this  particular  document  that  was 
important  for  you? 

A.  Well,  foe  ~ I can  probably  quote  it  better  than  I can 
find  it.  What  was  happening  at  this  time  is  there  was  an 
investigation  of  foe  frttemal  Revenue  Service  for  corruption 
within  foe  service,  and  at  this  investigation  was  Mr.  Avis  who 
at  that  time  was  foe  — lef  s see,  Mr.  Avis,  he,  I believe, 
was  foe  head  of  foe  — of  the  Alcohol,  Tobacco  and  Firearms 
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1 Division  of  foe  IRS.  And  as  the  committee  was  asking  some 

2 questions,  they  raised  a question  in  reference  to  where  there 

3 would  be  some  offices  or  counsel  that  would  be  — that  they 

4 would  contact,  and  Mr.  Curtis  who  was  one  of  foe  Congressmen 

5 asked  foe  question  ~ made  foe  comment  an  alcohol  tax  matter 

6 foat  would  go  to  foe  appeals  section,  and  he  was  interrupted 

7 by  Mr.  Avis,  and  Mr.  Avis  said  there  is  no  such  thing,  foat  is 

8 where  the  structure  differs,  and  he  went  on  to  say,  let  me 

9 point  this  out  now,  your  income  tax  is  one  hundred  percent 

10  voluntary  tax.  Your  liquor  tax  is  a one  hundred  percent 

1 1 enforced  tax.  Now,  foe  situation  is  as  different  as  night  and 

12  day.  Consequently,  your  same  rules  just  will  not  apply. 

13  Q.  Now,  what’s  your  understanding  foat  that  passage  that 

14  you  just  read  us  from,  what  does  it  come  from? 

15  A.  Well,  this  comes  from  foe  government.  This  comes  from 

16  a congressional  hearing,  that  comes  from  a man  who  is  at  foe 

17  head  of  an  agency,  and  he's  telling  me  here  foat  foe  income 

18  tax  is  one  hundred  percent  voluntary  tax. 

19  Q.  Okay.  And  it  was  your  understanding  foat  you  were 

20  reading  from  a government  document? 

21  A.  Yes,  sir. 

22  Q.  Okay.  Let's  kind  of  flip  that  over  and  set  it  aside 

23  for  right  now. 

24  A.  Okay. 

25  Q.  And  let  me  direct  your  attention  to  foe  one  — foe 
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1 document  that  has  a number  six  on  it. 

2 A.  All  right,  I have  it. 

3 Q.  And  can  you  identify  that  for  us,  please? 

4 A.  Yes,  this  is  - it  says  79  aimual  report  from  the 

5 Commissioner  of  the  Internal  Revenue. 

6 Q.  And  what  was  important  about  that  particular  document 

7 in  reference  to  your  beliefs? 

8 A.  Well,  I find  that  throughout  this  document,  there  was 

9 some  six  times  where  the  word  voluntary  was  menrioned,  and  it 

10  says  ~ let  me  read  the  several  places.  Let’s  see,  the  whole 

1 1 sentence,  there  is  no  doubt  that  better  taxpayer  assistance, 

1 2 more  sensitive  responsiveness  to  taxpayer  compliance, 

1 3 complaints  and  problems  and  simpler  tax  forms  and  instructions 

14  are  of  great  importance  in  achieving  a high  level  of  voluntary 

1 5 compliance  with  our  tax  laws.  Later  on,  it  says,  to  put  these 

1 6 figures  in  context  in  die  same  tax  years  individuals 

1 7 voluntarily  reported  nearly  1 . 1 trillion  in  income  and  paid  a 

1 8 total  of  142  billion  dollars  in  taxes. 

1 9 The  next  paragraph,  the  report  lends  considerable 

20  weight  to  the  conclusions  drawn  from  past  studies  that 

2 1 voluntary  reporting  is  highest  when  incomes  are  subject  to  tax 

22  withholding.  And  the  next  paragraph,  in  fairness  to  the 

23  millions  of  taxpayers  who  voluntarily  file,  report  their 

24  income  and  pay  the  tax,  we  must  strengthen  current  compliance 

25  efforts.  And  I believe  there's  one  more,  it  says  the  — let’s 
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1 see.  The  great  abuse  we’re  finding  in  this  area,  if  allowed 

2 to  continue  unchecked,  could  result  in  serious  decline  in 

3 taxpayers'  perception  of  the  fairness  and  evenhandedness  of 

4 our  administration  of  the  tax  system  and  consequently  in  their 

5 voluntary  compliance.  So  here  we  have  six  places  where  the 

6 Corrmiissioner  of  the  Internal  Revenue  Service  talked  about  the 

7 income  tax  or  the  tax  system  being  a voluntary  system. 

8 Q.  Take  a look  at  the  file  that  has  the  number  on  it 

9 seven  — seven  and  eighL 

10  A.  Y<xi  want  me  to  set  this  aside? 

1 1 Q.  Yes. 

12  A.  Put  it  back  in  the  file.  Which  number  was  that? 

13  Q.  Seven. 

14  A.  Seven. 

15  0-  And  can  you  identify  the  document  for  us,  please? 

16  A.  Yes,  this  is  a 1992  1040  form. 

17  Q.  Copies  of  parts  of  the  ’92  instruction  booklet? 

18  A.  Yes,  it  is. 

19  Q.  Is  that  something  you  read  and  relied  upon? 

20  A.  Yes,  it  is. 

21  Q.  Direct  our  attention  to  that  particular  document,  the 

22  ’92  instruction  booklet  bearing  the  number  seven  on  it,  what 

23  was  it? 

24  A.  AVhat  was  the  document? 

25  Q.  What  was  on  that  document  that  you  found? 
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1 A.  It  says  right  here  — excuse  me,  I'm  sorry,  it  says  a 

2 note  from  the  commissioner.  Dear  Taxpayer.  Thank  you  for 

3 making  this  nation's  tax  system  the  most  effective  system  of 

4 voluntary  compliance  in  the  world. 

5 Q.  Let  me  direct  your  attention  to  another  one,  the  next 

6 one,  nun^TCT  eight.  Is  that  something  similar  except  fw  '93? 

7 A.  Let  me  get  this  here.  I did  have  a binder  with  all  of 

8 these,  and  somehow  it  disappeared  last  night  when  I left  it 

9 here  at  the  court,  so  Fm  not  sure  where  it  is.  '93,  yes. 

1 0 THE  COURT:  Let  me  talk  to  people  at  side. 

1 1 (The  following  proceedings  had  at  side^bar 

12  bench.) 

13  THE  COURT:  Okay.  That  was  a very 

14  inappropriate  aside.  What  is  she  talking  about?  You 

1 5 didn't  come  to  me  this  morning  and  say  something  is 

16  missing.  What  is  missing? 

17  MR.BECRAFT:  No,  Your  Honor.  I left  all  of 

18  our  books  itp  here  last  night 

19  THE  COURT:  Where  did  you  leave  them? 

20  MR.  BECRAFT:  Just  right  there. 

2 1 THE  COURT:  Is  something  missing? 

22  MR- BECRAFT:  Well,  no,  no  - we  don’t  know 

23  where  it  went.  After  we  left  court  I left  all  these 

24  exhibits  up  here  so  I wouldn’t  have  to  bring  them  back  and 

25  forth.  She  has  a white  notebook  that  she  has  had  her 
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1 boyfriend  looking  for  ever  since.  We  walked  down  to 

2 Gordon  Bieisch's  last  night  My  suspicions  is  it  got  left 

3 down  there,  but  it  was  all  her  notes  in  it,  but  we  have  — 

4 for  our  exhibits,  we  have  got  so  much  redundancy  built 

5 into  it  that  she  has  misplaced  her  notebook,  but,  you 

6 know  — so  we're  just  going  through  the  ones  that  she  has 

7 got 

8 THE  COURT:  The  problem  with  the  inference  is 

9 that  somehow  she  left  it  here,  and  Mr.  Murphy  is  here  and 

10  it  disappeared,  that's  the  problem  with  the  inference  is 

1 1 that  she's  blaming  it  on  the  government.  Frankly,  Fm  not 

12  the  government,  Fm  the  judiciary.  I know  we  didn't  do 

13  anything  with  it 

14  MR.  BECRAFT:  I will  ask  a question  about  it 

15  THE  COURT:  Mr.  Murfiiy,  we  don't  have  to  say 

16  anything  about  it  but  I want  to  make  sure  that  there  is  a 

17  not  a problem.  If  she  thinks  she  is  missing  something,  we 

18  need  to  look  for  it 

19  MR.  BECRAFT:  We  have.  Your  Honor.  We  haven't 

20  located  it,  but  we  have  got  so  much  spare  copies  that 

21  we're  proceeding  with  the  box  that  we  have  got  It 

22  poses  — 

23  THE  COURT:  That's  no  problem.  That's  fine. 

24  (The  following  proceedings  were  had  in  open 

25  court.) 
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1 

THE  COURT:  That's  the  first  I had  heard  about 

1 

Q. 

You  had  the  same  exhibits  organized  for  yourself  in 

2 

anybody  leaving  something  in  court  and  it  not  being  here 

2 

your  own  little  folder? 

3 

the  next  morning.  I wish  they  had  told  me  this  morning. 

3 

A. 

Yes,  I did. 

4 

We  try  to  lock  things  up  every  night,  and,  firankly,  we  do. 

4 

Q. 

Which  right  now  cannot  be  located? 

5 

We  lock  up  the  courtroom.  In  fact,  we  even  lock  up  the 

5 

A. 

That’s  correct. 

6 

jury  room,  have  to  unlock  it  in  the  naoming,  but  I wanted 

6 

THE  COURT:  If  we  find  it,  we  will  give  it  to 

7 

to  make  sure  there  wasn’t  something  that  we  had 

7 

you. 

8 

inadveitentiy  moved  around,  and  we  will  look  for  it. 

8 

THE  WITNESS:  If  you  don't  mind  me  fumbling 

9 

although  I don’t  think  — 

9 

around,  I won't  need  it. 

10 

THE  WITNESS:  May  I address  the  court? 

10 

THE  COURT:  That’s  no  problem  at  ail. 

11 

THE  COURT:  That's  okay,  I just  wanted  to  make 

11 

MR.  BECRAFT:  My  personal  conclusion  is  it's 

12 

sure  we  didn’t  lose  something. 

12 

somewhere  on  Main  Street. 

13 

THE  WITNESS:  No,  I just  meant  it  was  just  I 

13 

THE  WITNESS:  Yes. 

14 

had  them  all  in  file,  and  so  I was  just  fumbling  aroimd  a 

14 

Q- 

We  have  been  distracted,  let’s  go  back  to  that  exhibit 

15 

lithe  bit.  I didn't  mean  to  imply  that  there  was 

15 

number,  what  is  labeled  nun^er  8? 

16 

anything  that  — you  know,  it's  possible  that  I had  taken 

16 

A. 

It's  number  8. 

17 

it  with  me  and  left  it  somewhere. 

17 

Q. 

Kind  of  hit  it  fast.  Is  that  another  statement  like 

18 

THE  COURT:  Sure,  that's  okay.  I just  wanted 

18 

the  one  you  just  read? 

19 

to  make  sure  that  we  didn’t  lose  anybody,  okay. 

19 

A. 

Right,  it  is  1993,  1040,  it  says  you  are  among  the 

20 

THE  WITNESS:  No,  no. 

20 

millions  of  Americans  who  comply  with  the  tax  law  voluntarily. 

21 

THE  COURT:  It  is  possible  for  the  federal 

21 

Q- 

Okay.  Let  me  direct  your  attention  to  the  one  that  has 

22 

government  to  lose  something,  I agree  with  you  on  that 

22 

the  mnnber  nine  on  it. 

23 

THE  WITNESS:  I have  everything  here,  it's  just 

23 

A. 

All  right 

24 

not  as  easy  for  me  to  get  to  as  rny  own  copy. 

24 

Q- 

Or  skip  that  one  and  go  to  number  ten. 

25 

THE  COURT:  No  probleoL 

25 

A. 

All  rigid.  I have  number  ten. 
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1 14  and  15,  can  you  pull  those  out  for  us,  please? 

2 A.  I also  had  my  documents  highlighted,  so  it  is  going  to 

3 take  me  a little  while  to  find. 

4 Q.  Now,  you  just  got  through  talkmg  about  Exhibit  Number 

5 10,  the  mission  statement  of  the  IRS,  right? 

6 A.  Yes. 

7 Q.  Ail  right.  Do  13, 14  and  15,  those  documents  bearing 

8 those  numbers,  do  they  kind  of  relate  to  this  general  topic  of 

9 the  mission  of  the  IRS? 

10  A.  Yes,  they  do. 

1 1 Q.  Okay.  And  is  it  similar  to  — is  that  mission  of  the 

12  IRS  in  those  documents  similar  to  the  one  in  number  10? 

13  A.  Let  me  find  this  here  right  here.  Yes,  his.  The  tax 

14  system  is  based  on  voluntary  compliance  and  taxpayers  complete 

15  and  return  the  forms  with  payment  of  any  tax  owed. 

16  Q.  Is  there  smnetfaing  on  that  — is  that  number  13? 

17  A.  This  is  number  13. 

18  Q.  Is  there  something  at  the  top  of  the  page  that  would 

19  indicate  a date? 

20  A.  Yes,  it  sa>^  4-1  of  *97. 

21  Q.  All  right.  And  is  it  fair  to  say  that  the  next  two 

22  exhibits  are  basically  the  same  type  of  document,  but  for 

23  later  years? 

24  A.  Yes,  they  are,  and  diey  are  for  4- 1-98.  Documents  come 

25  out  of  26  Code  of  Federal  Regulations,  Chapter  1 . And  the 
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1 Q.  Was  that  something  you  read  and  relied  upon? 

2 A.  Yes,  it  is. 

3 Q.  What  was  important  about  it? 

4 A.  Well,  the  title  is  Withholding  Is  Not  Required. 

5 Employers  and  employees  are  volunteers  in  a tax  scheme.  It 

6 says  employers  are  not  required  to  have  money  withheld  fiDom 

7 their  earnings. 

8 Q.  Okay. 

9 A.  Employees,  Fm  sorry. 

10  Q.  Okay.  Now,  listen  to  my  number,  I directed  your 

1 1 attention  to  number  ten. 

12  A.  I’m  Sony,  you  are  absolutely  correct,  I pulled  out  the 

13  wrong  one.  Number  ten. 

1 4 Q.  What  is  your  understanding  of  what  that  document  is? 

15  A.  This  document  is  — at  the  top,  it  has  the  Internal 

16  Revenue  Service  logo,  and  then  it  says  mission.  The  purpose 

17  of  the  IRS  is  to  collect  the  proper  amount  of  tax  revenues  at 

18  the  least  cost  to  the  public  and  in  a manner  that  warrants  the 

19  highest  degree  of  public  confidence.  In  our  integrity, 

20  efficiency  and  fairness,  to  achieve  that  ptnpose,  we  will 

2 1 encourage  and  achieve  the  hipest  possible  degree  of  voluntary 

22  compliance  in  accordance  with  tax  laws  and  regulations.  We 

23  will  advise  the  public  of  their  rights  and  responsibilities. 

24  Q.  Now,  let  me  direct  your  attention  to  — there’s  a 

25  series  of  similar  documents  that  are  labeled  or  numbered  13, 
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1 third  one  is  for  April  1st  of '99. 

2 Q.  Okay.  Of  course,  diese  are  later  in  time,  but  sometime 

3 shortly  after  these  documents  would  have  been  published  and 

4 before  April  1 5 of.  say,  2000  or  200 1 , had  you  read  those 

5 documents? 

6 A.  Yes,  I had. 

7 Q.  Did  you  rely  upon  them? 

8 A.  Yes,  I did. 

9 Q.  For  the  belief  that  there’s  statements  from  the 

1 0 government  about  voluntary  compliance? 

11  A.  Absolutely. 

12  Q.  Now,  these  documents  right  here,  13,  14  and  15,  what  is 

1 3 your  understanding  as  to  their  real  nature,  what  are  those 

14  documents? 

15  A.  These  are  60 1 , 602  is  tax  fonn  and  instructions,  it's 

1 6 about  completing  the  forms. 

17  Q.  All  right.  Is  that  regulations? 

18  A.  Yes,  it  is. 

19  Q.  Let  me  direct  your  attention  to  - can  you  puli  out  22? 

20  Can  you  identify  the  exhibit  number  or  the  document  that  is 

2 1 labeled  22  for  us,  please? 

22  A.  Yes,  die  document  that  is  labeled  22  is  a - it's  from 

23  the  Supreme  Court  reporter.  Ifs  a case  entitled  Walter  Flora 

24  versus  the  United  States  of  America,  and  i^s  dated  March  — 

25  well,  re-argued  November  12th,  1959,  decided  March  the  21st  of 
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1 I960. 

2 Q.  Okay.  I have  to  ask  you  some  questions  that  relate  to 

3 a promise  that  I made  to  the  court  Ms.  Kuglin,  is  it  your 

4 understanding  that  during  your  testimony  of  this  case  that 

5 what  you're  going  to  be  telling  the  jury  is  your  beliefs  about 

6 the  law,  correct? 

7 A.  That's  correct 

8 Q.  Ail  right.  So  if  we  kind  of  get  rolling  along  here  and 

9 you  say  the  law,  the  law,  the  law,  are  you  telling  us  your 

10  belief  about  the  law? 

1 1 A.  Yes,  it  is  my  belief.  Just  my  belief  of  the  law. 

12  Q.  And  you  understand  that  later  on,  the  court  is  going  to 

13  be  telling  the  jury  what  the  law  is? 

14  A.  That's  correct. 

15  Q.  So  you're  not  attenpting  to  tell  the  jury  what  the  law 

16  is? 

17  A.  No,  Fmnot. 

18  Q.  Having  said  about,  let’s  roll  back  to  that  document 

19  number  22,  did  you  s:^  it  is  called  the  Flora  Supreme  Court 

20  case? 

21  A.  Yes. 

22  Q.  Okay.  Did  you  read  that  at  some  time  when  you  first 

23  started  studying  the  tax  laws? 

24  A.  Yes,  I did. 

25  Q.  Okay.  Direct  your  attention  to  - what  was  it  that  was 
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important  in  that  particular  case  that  you  noted? 

A.  This  is  on  this  document,  it  was  at  page  six  of  47,  and 
there’s  a statement  which  the  court  returned  in  their 
decision.  It  says  our  system  of  taxation  is  based  upon 
voluntary  assessment  and  payment,  not  upon  distraint. 

Q.  What  did  that  mean  to  you? 

A.  That  basically  substantiated  the  things  that  I had  read 
before  about  voluntary  — that  the  tax  system  was  voluntary, 
that,  as  I stated  before,  we  as  citizens  are  to  understand  the 
tax  code,  as  best  we  can,  assess  ourselves,  and  then 
voluntarily  comply  with  the  ndes  and  regulations  if  it 
applies  to  us. 

Q.  So  would  you  have  read  this  case  and  relied  upon  it  at 
some  time  before,  oh,  1996  or  1997? 

A.  Oh,  yes. 

Q.  Would  it  have  been  before  that  time? 

A.  Yeah.  Oh,  yes. 

Q.  Give  us  your  best  judgment  or  recollection  as  to  when 
you  were  going  to  these  meetings,  when  was  it  that  you  started 
hearing  this  stuff  about  volimtary? 

A.  It  was  at  the  meetings,  I first  started  hearing  it,  and 
as  I said  before,  I started  to  dig  into  it  and  accumulate 
documents.  At  these  conventions  and  meetings  that  you  go  to, 
there  is  a lot  of  people  who  bring  copies,  forms  and  things 
like  that  which,  you  kmw,  talk  about  the  different  aspects  of 
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1 it  And  what  the  speakers  always  tell  you  to  do  is  not  to 

2 rely  on  what  they  have  said,  but  to  go  and  research  the 

3 documents,  go  to  the  library,  find  the  documents,  substantiate 

4 what  they  have  basically  said,  and  that's  why  I got  the 

5 documents  and  what  I started  doing. 

6 Q.  Now,  you  said  you  got  a lot  of  your  tax  information  at 

7 Libertarian  party  meetings? 

8 A.  Yes,  and  conventions  and  other  places. 

9 Q.  Was  the  Libertarian  party,  the  speakers  there,  were 

10  they  people  that  — were  the  only  speakers  ones  that  were 

1 1 speaking  about  taxes? 

12  A.  Oh,  no,  no,  there  were  other  — I went  to  other 

13  seminars  that  were  being  held.  Don  Winfield  pift  on  seminars 

14  and  he  had  speakers  come.  I go  to  a convention  every  August 

15  called  the  ARTS  Convention  in  Aspen  and  sometimes  the  speakers 

16  there  are  discussing  the  tax  issues. 

17  Q.  But  are  they  talking  about  someftiing  beyrmd  or  other 

18  than  taxes? 

19  A.  Oh  — they  do,  yes,  they  talk  about  the  ~ let  me  see 

20  bow  to  put  it. 

21  Q.  Do  they  have  speakers  about  politics? 

22  A.  Yes. 

23  Q.  Economics? 

24  A.  They  talk  about  politics,  economics,  the  role  of 

25  government  in  society,  how  we  can  improve  our  society,  what 
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1 the  founding  fathers  intended  for  our  society,  how  the  tax 

2 system  was  developed  and  just  a wide  range  of  subjects. 

3 Q.  Well,  so  by  — between  ’92  and  '93  and  all  the  way  up 

4 through  '94,  were  you  digging  into  this  topic  of  how  do  the 

5 federal  income  tax  laws  operate? 

6 A.  Absolutely.  I had  — when  I ~ some  of  the  material  I 

7 had  gotten  from  the  Advocates  for  Self-Government,  several  of 

8 the  books,  and  I believe  that  they  were  in  regard  to  the 

9 Constitution.  I got  a series  of  cassette  tapes  on  the 

1 0 Constitution.  I was  very  interested  in  finding  out  how  the 

1 1 founding  fathers  looked  at  the  tax  issues  and  how  they 

1 2 determined  what  type  of  tax  system  would  --  was  going  to  be  in 

13  the  country. 

14  Q.  Let  me  stop  you  right  there. 

15  A.  Sure. 

16  Q,  Just  for  — you  mentioned  tapes  and  I have  shown  this 

1 7 before,  what  do  I have  in  my  band? 

1 8 A.  You  have  a series  of  cassette  tapes  done  by  Knowledge 

19  Products.  ThcyYe  outside  of  Nashville,  Tennessee  or,  Fm 

20  sorry,  Chattanooga. 

21  Q.  And  narrated  by  Walter  Cronfcytc? 

22  A.  Yes.  They  have  different  series,  one  is  on  economics, 

23  one  is  on  religions  of  the  world,  different  wars  of  the  world, 

24  just  — there's  different  series  of  those  tapes,  and  they're 

25  narrated  by  different  very  prominent  people.  And  I find  them 
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1 to  be  very  informative  and  very  credible. 

2 Q.  Now,  you  listened  to  these  tapes  and  learned  something 

3 about  the  United  States  Constitution,  correct? 

4 A.  Yes,  I did. 

5 Q.  Did  you  read  any  terms  or  engage  in  any  study  that 

6 related  to  the  constitutional  provisions  that  relate  to 

7 taxation? 

8 A.  Yes,  I did. 

9 Q.  Okay.  Explain  to  us  what  it  was  that  you  were  reading. 

10  A.  Okay.  I ordered  a tax  code  — I'm  sorry,  1 didn't  mean 

1 1 tax  code,  I looked  over  here.  It’s  bigger  than  this.  I 

12  ordered  a copy  of  the  Constitution,  and  I was  really  surprised 

13  when  I got  it,  because  the  DeclanOion  of  Indqjcndence,  the 

14  Bill  of  Rights  and  the  Constitution  are  in  a book  about  this 

1 5 small,  and  I thought,  boy,  I have  never  seen  diis,  you  know, 

16  why  did  I not  get  this  book  in  school.  And  I started  reading 

17  it,  and  1 ordered  the  set  of  tapes  so  that  it  would  help  me 

1 8 understand  this,  because  I had  read  several  places  in  the 

19  Constitution  that  related  to  taxes  — 

20  Q.  Can  I stop  you  right  there? 

21  A.  Yes. 

22  Q.  So  you  had  the  tape  series,  the  Constitution  itself. 

23  Were  there  any  odier  documents,  that  in  order  to  understand 

24  the  constitutional  aspects  of  federal  taxation,  any  other 

25  types  of  things  that  you  read? 
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1 A.  Yes,  I did.  After  1 had  read  the  infoimation  they  had, 

2 there  were  court  cases  that  I started  reading. 

3 Q.  Okay.  What  were  - what  were  the  names  of  those  court 

4 cases  to  your  understanding? 

5 A.  The  first  case  was  the  — that  I was  directed  to,  and 

6 you'll  have  to  understand  that  I took  ~ 

7 Q.  Now,  listen  to  my  question.  Just  give  the  names  of  the 

8 questions. 

9 A.  The  first  case  was  the  Pollock  case.  The  second  case 

1 0 was  the  Brushaber  case.  The  third  case  was  Flint  versus  Stone 

1 1 Tracy.  The  fourth  case  was  Redfreld  versus  F^er.  Fifth 

12  case  was  Sims  versus  Ahrens,  and  the  final  case  in  regard  to 

1 3 this  was  Jack  Cole  versus  McFarland 

14  Q.  Okay.  So  in  these  materials  that  you  have  listed  off 

15  for  us,  the  Constitution  itself,  the  audio  tape  series,  those 

1 6 cases,  do  they  relate  in  s<»ne  way  to  your  understanding  about 

17  at  least  die  constitutional  nahire  of  federal  income  taxes? 

18  A.  Yes,  they  did 

19  Q.  Give  us  — tell  us  what  you  learned  by  listening  to  the 

20  audio  tapes,  reading  the  cases,  looking  at  the  Consdhition, 

2 1 reading  anything  else  diat  you  did 

22  A.  Well,  I found  out  that  the  founding  frthers  were  very, 

23  very  interested  in  the  tax  issue.  The  revolution  had 

24  basically  ~ the  straw  that  broke  die  camel's  back  was  a three 

25  cent  tax  on  tea,  and  the  whole  revolution  basically  was  trying 
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1 to  get  out  from  under  the  long  arm  of  the  British  government, 

2 and  after  the  revolution,  there  was  the  Articles  of 

3 Confederation  were  compiled,  and  the  Articles  of  Confederation 

4 are  similar  to  the  Constitution,  much  looser  than  the 

5 Cmstitution.  And  the  Articles  of  Confederation,  one  of  the 

6 things  it  did  not  allow  for  was  for  the  national  government  to 

7 be  able  to  levy  taxes,  and  part  of  this  was  because  the 

8 citizens  of  each  of  the  states,  the  states  had  the  power  to 

9 tax  within  their  own  borders  and  they  were,  very,  very 

10  hesitant  to  allow  a central  government  to  have  the  power  of 

1 1 competing  with  them  in  the  taxation  arena.  So  the  Articles  of 

12  Confederation  did  not  allow  for  that 

13  However,  situations  arose  where  there  was  some  national 

14  emergencies  that  really  needed  die  fedeial  government  to 

1 5 intervene,  and  at  this  time,  the  national  government,  os  it 

16  was  called  then,  had  very,  very  limited  powers  to  protect  from 

17  the  enemy  without,  to  adjudicate  disagreemoits,  force  and 

18  fraud  within  the  society,  but  widiout  the  ability  to  lay 

19  taxes,  they  could  not  really  fight  a war,  and  so  the  — there 

20  was  a convention  convened  in  Philadelphia  in  order  to  revise 

21  the  Articles  of  Confederation  to  allow  Che  national  government 

22  to  be  able  to  require  the  states  to  pay  a portion  of  the 

23  monies  necessary  for  a war  or  .something  like  that.  What  ended 

24  up  out  of  that  was  the  Constitution.  They  actually  wrote  an 

25  entirely  new  document.  In  those  cassette  tapes,  there's  some 
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1 very,  very  interesting  infonnation  on  the  debates  that  went  on 

2 about  the  tax  issue.  This  was  — this  was  something  very, 

3 very  serious  for  the  founding  lathers,  and  how  they  would 

4 decide  who  got  taxed,  who  got  to  do  the  taxing  and  such  like 

5 that.  I found  out  that  generally  the  strong  arm  of  taxation 

6 for  " in  the  past,  kings,  governments  and  such  like  that  had 

7 been  customs  taxes,  indirect  taxes,  and  that  --  excuse  me,  I 

8 need  to  take  a drink. 

9 Q.  You  want  me  to  rephrase? 

10  A.  Yes. 

1 1 Q.  Okay.  What  was  it  that  you  learned  by  studying  these 

1 2 documents?  You  were  telling  us  about  your  studies  of  the 

13  Constitution,  relationship  to  federal  taxation,  what  was  it 

14  that  you  learned  by  engaging  this  study  that  had  an  effect 

1 5 upon  your  beliefs? 

16  A.  Right.  1 found  out  in  studying  this  that  there  were 

1 7 two  types  of  — basically  two  types  of  taxes  which  were 

1 8 created  under  the  Constitution.  There  were  the  direct  taxes 

19  and  indirect  taxes.  Now,  Article  I,  Section  8 of  the 

20  Constitution  says  basically  that  Congress  shall  have  the  power 

21  to  » excuse  me,  let  me  get  it  out.  Fm  a little  nervous 

22  here. 

23  THE  COURT:  Actually,  I need  to  take  about  a 

24  five-minute  break. 

25  THE  WTTNESS:  That  waiid  be  great. 
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1 THE  COURT:  Is  that  okay? 

2 THE  WITNESS:  That  would  be  fine.  Thank  you. 

3 THE  COURT : We*re  going  to  take  a short  break, 

4 and  that  way  I can  get  something  taken  care  of  in  the  back 

5 that  I need  to  actually  sign,  and  I will  be  right  back. 

6 Five  minutes.  Tliat  will  also  give  you  a short  break. 

7 We're  going  to  stay  really  much  past  5:00.  We're  going  to 

8 go  right  to  5:00,  and  we're  going  to  stop  at  5:00.  We're 

9 going  to  come  back  at  9:00  tomorrow,  just  like  we  did 

10  today.  8:30,  come  back  at  9:00  tomorrow,  so  that  will  be 

1 1 our  schedule.  See  you  in  five  minutes. 

12  (Recess  taken at4:10  until4:15  p.m.) 

13  THE  COURT:  You  all  set? 

14  THE  WITNESS:  Yes,  thank  you. 

15  THE  COURT:  Sure.  Fm  sony  we  - I tried  to 

16  check  on  having  — see  if  the  cleaning  folks  could  have 

17  possibly  gotten  that  book.  I would  have  had  them  check 

1 8 earlier  this  morning  — 

19  THE  WITNESS:  That's  all  right.  We  can  handle 

20  it  this  way.  You  know,  it  will  just  be  a little  bit  more 

21  effort  on  my  part,  but  that's  fine. 

22  MR.  BECRAFT:  I bet  we  left  it  at  Gordon 

23  Bieisch^s,  that's  my  bet.  Judge. 

24  THE  COURT:  I wish  — we  mi^t  make  an  effort 

25  to  tty  to  take  care  of  eveiybody. 
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1 MR.  BECRAFT:  Judge,  it's  really  no  problem, 

2 because  she  has  made  so  many  copies  of  the  exhibits  that 

3 we  have  redundancy  built  in. 

4 THE  COURT:  I think  I have  done  what  I should 

5 do.  I will  check  on  everything  I can  and  I will  continue 

6 to  do  that. 

7 THE  WITNESS:  Don't  be  worried  about  it  because 

8 we  will  be  fine.  Thank  you. 

9 THE  COURT:  Weil,  Mrs.  Parker,  I'm  going  to  let 

1 0 you  actually  — we'll  be  quite  and  let  you  go  get  the 

11  juiy. 

12  (Jury  in  at4:17  p.m.) 

1 3 THE  COURT:  Anyway,  we're  ready  to  proceed. 

14  Thank  you. 

1 5 MR.  BECRAFT:  May  it  please  the  court. 

16  Q.  Ms.  Kuglin,  I have  an  idea  as  to  where  we  were  before 

17  the  break.  You  were  telling  us  — I had  posed  some  questicm 

1 8 about  from  all  this  material  that  you  read  and  studied,  you 

1 9 know,  you  had  reached  a certain  belief  about  the  taxes  powers 

20  of  the  United  States  under  the  United  States  Consdtution,  I 

2 1 think  you  were  explaining  what  you  had  learned  or  what  you 

22  believed  in  that  respect  when  we  broke. 

23  A.  That's  coirect. 

24  Q.  Ail  right.  I asked  the  same  question  all  over  again. 

25  A.  All  right.  And  I said  that  in  the  Constitution  there 
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1 are  three  places  that  has  a reference  to  taxes.  Article  I, 

2 Section  8 of  the  Constitution  states  that  the  Congress  shall 

3 have  the  power  to  lay  and  collect  taxes,  excised,  imposed  and 

4 duties,  to  provide  for  the  common  defense  and  for  the  general 

5 welfare.  But  all  dirties  imposed  and  excises  must  be  unifonn 

6 throughout  Che  United  States.  In  other  words,  if  you  have  a 

7 gas  tax  in  Vermont  of  50  cents,  you  have  to  have  a gas  tax  in 

8 California  of  50  cents.  They  have  to  be  uniform  throughout 

9 the  country.  That  Article  1 , Section  nine  of  the  Constitution 

10  addresses  a different  type  of  tax.  It  says  no  capitation  or  a 

1 1 direct  tax  shall  be  laid  unless  in  proportion  to  the  census 

12  and  the  enumeration  herein  before  ordered  to  be  taken. 

13  Now,  in  Article  I,  section  8,  they  were  discussing  what 

14  is  known  as  indirect  taxes.  Indirect  taxes  are  those,  excised 

15  imposed  taxes  which  can  be  passed  on  to  somdx)dy  else.  In 

16  other  words,  if  you  are  a business  person  and  you  have  a 

17  certain  buriness  expense  or  you  have  a federal  — a tax  that 

1 8 you  have  to  pay,  you  can  pass  that  on  to  somebody  else. 

1 9 Direct  taxes  were  taxes  that  couldn't  be  passed  on,  they  were 

20  barically  taxes  that  were  placed  upon  the  property,  fruits  of 

21  labor  and  such  like  that.  And  then  later  on,  you  have  the 

22  16th  Amendment,  which  we'll  get  into,  I believe,  a little 

23  later. 

24  Q.  Now,  did  you  read  something  — you  mentioned  earlier 

25  this  afiemoon  about  some  cases  that  you  read.  Did  they  ~ 


DIRECT  - VERNICE  KUGLIN 

459 

1 those  cases  themselves  relate  to  this  issue  of,  you  know,  the 

2 constitutional  nature  of  federal  income  taxes,  and  did  they 

3 play  some  role  in  your  beliefs  about  your  requirement  to  tile 

4 returns? 

5 A.  Oh,  absolutely. 

6 Q.  Okay.  Can  you  explain  to  the  jury  what  this  Pollock 

7 case  was  about? 

8 A.  Well,  after  the  ~ let  me  back  up  just  a moment  for 

9 the  — back  to  the  war  between  the  states  and  to  the  direct 

1 0 tax.  There  was  a couple  of  things  I wanted  to  explain  on  the 

1 1 direct  tax.  There  was  scrnie  limitations  on  direct  taxation. 

1 2 The  federal  government  could  tax  excise  taxes  or  indirect 

1 3 taxes,  but  they  did  have  a limit  on  direct  taxes.  One  of  the 

14  limitations  on  those  direct  taxes  was  that  they  could  only  be 

1 5 levied  in  states  of  declared  emergency  and  that  the  tax  must 

1 6 end  within  two  years  after  that  state  of  emergency  ended.  The 

1 7 other  requirement  was  that  the  cost  of  the  state  of  ~ of  the 

1 8 state  of  emergency  needed  to  be  computed,  divided  among  the 

1 9 states  based  on  their  inhabitance  and  the  bill  sent  to  the 

20  states.  I think  ail  of  us  learned  in  school  about  no 

2 1 taxation  — no  taxation  without  representation.  Well,  that's 

22  where  this  came  from,  that  the  percentage  of  the  bill  for  the 

23  state  of  emergency  that  was  sent  to  any  individual  state  was 

24  done  so  based  on  the  number  of  inhabitants.  Now,  one  thing  I 

25  found  very  interesting  was  that  the  Congress  could  not 
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1 directly  tax  the  individuals  in  the  states,  that  the  bill  was 

2 sent  to  the  individual  states,  and  it  was  up  to  the  states  to 

3 determine  — to  figure  out  how  they  were  going  to  pay  their 

4 share  of  the  bill.  Some  states,  if  they  had  enough  money  in 

5 their  coffers  to  pay  their  share  of  the  bill,  the  citizens  of 

6 the  states  might  never  ever  know  that  the  tax  had  been  paid. 

7 Other  states,  if  they  didn't  have  enough  money  would  — could 

8 decide  how  they  wanted  to  tax  their  citizens.  For  instance, 

9 in  the  State  of  Tennessee,  they  might  decide  to  tax  real 

10  estate,  might  decide  to  tax  the  number  of  windows  you  have  in 

11  a house,  the  number  of  fireplaces  or  such  like  tiiat.  But  that 

12  was  left  up  to  the  state.  That  was  not  a rule  the  federal 

13  government  had,  so  I just  wanted  to  clarify  on  the  direct 

14  taxes.  And  as  1 started  reading  more  and  more  — I was  going 

1 5 back  to  the  war  between  the  states,  there  was  a tax,  direct 

16  tax  levied  for  raising  the  money  for  the  war  between  the 

17  states,  and  this  was  done  according  to  constitutional 

18  mandates,  and  the  bill  was  sent  to  the  states.  The  tax  ended 

19  cot  two  years  after  the  war,  they  took  a little  extra  year  to 

20  do  that,  but  it  did  end  three  years  after  the  war,  and  ftom 

21  that  time  on,  there  really  was  no  income  tax,  direct  tax  like 

22  by  the  federal  govenmient  until  about  1894  that  Congress 

23  decided  tibat  they  needed  a little  bit  more  money.  I don't 

24  think  tfaafs  very  unusual  for  us.  We  bear  that  all  the  time, 

25  they  want  a little  bit  more  money.  And  so  there  was  an  income 
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1 tax  of  1894  was  passed.  And  you  want  me  to  continue? 

2 Q.  Weil,  my  question  to  you  is  that  you  mentioned  — 

3 A.  Yes. 

4 Q.  — this  Pollodc  case. 

5 A.  Yes. 

6 Q.  I would  like  to  know  what  you  learned  by  reading  that 

7 document 

8 A.  Okay.  The  Pollock  case  was  really  as  a result  of  the 

9 income  tax  of  1 894.  Mr.  Pollock  wc^ed  for  Farmers  Loan  and 

1 0 Trust  Company,  and  when  the  income  tax  was  instituted,  the 

1 1 directors  of  the  ccnnpaiiy  began  taking  — paying  taxes  out  of 

12  the  profits  of  his  stocks  and  his  bonds.  And  in  1895,  people 

1 3 were  still  very  familiar  with  die  Constitution.  Most  people, 

14  you  know,  had  read  it  and  were  familiar  with  it.  And  so  he 

1 5 felt  that  the  income  tax  of  1 894  was  not  a constitutional  tax, 

16  diat  it  could  not  be  levied  on  the  income  off  of  his  stocks 

17  and  bonds,  so  he  took  the  case  to  court,  he  and  some  odier 

1 8 people,  and  it  ended  up  all  the  way  up  at  the  Supreme  Court 

19  level.  And  in  that  Supreme  Court  decision,  the  majority  of 

20  the  judges  or  the  majority  ruling  of  that  case  was  that  the 

2 1 income  tax  was  a tax  on  property  and  that  because  it  had  not 

22  been  levied  in  relationship  to  uniforinity,  or  I'm  sorry,  let 

23  me  back  up. 

24  Q.  Let  me  ask  you  this  ~ why  don't  you  pull  out  ~ 

25  A.  Thank  you. 


DIRECT  - VERNICE  KUGLIN 

462 

1 Q.  There’s  a file  folder  in  that  blue  box,  there's  a 

2 number  16. 

3 A.  Okay.  I have  16.  Mr.  Pollock,  yes. 

4 Q.  You  just  stuck  something  in  your  hand? 

5 A.  Yes. 

6 Q.  Is  ttjat  file  folder  16? 

7 A.  This  is  file  folder  16,  yes. 

8 Q.  Okay.  Is  that  something  you  read  and  relied  upon? 

9 A.  Yes,  it  is.  It  is  the  339  pages  of  Farmer  - Pollock 

10  versus  Fanners  Loan  and  Trust. 

1 1 Q.  Ail  right 

12  A.  And  I can  continue  on  with  what  I was  saying  if  you 

13  would  like  me  to. 

14  Q.  You  mentioned  that  that  is  an  extremely  long  case,  339 

15  pages? 

16  A.  Yes,  I did. 

17  Q.  Did  you  read  it  all? 

18  A.  Yes. 

19  Q.  Have  you  studied  it? 

20  A,  Yes,  I have.  I have  read  it  several  times. 

21  Q.  Is  it  a little  harder  to  imderstand  than  a novel? 

22  A.  Yes,  it  is,  but  not  too  much  harder.  You  have  to  read 

23  it  slowly,  and  if  you  read  it  slowly,  then  it  begins  to  fall 

24  into  place. 

25  Q.  Now,  what  was  the  refined  essence  of  what  you  learned 
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1 by  reading  that  document  that  you  have  in  your  hand? 

2 A.  Okay.  As  I was  - I was  tempted  to  say  a little 

3 earlier  that  the  majority  of  the  judges  ruled  that  the  tax  - 

4 income  tax  of  1 894  was  a direct  tax  and  because  — on  property 

5 and  that  because  it  had  not  been  apportioned  that  it  was  not 

6 constitutional. 

7 Now,  they  defined  the  direct  tax  as  a tax  on  property. 

8 Interestingly  enough,  there  was  a dissenting  position  in  this 

9 case,  and  this  dissenting  position  was  written  by  a new  judge 

10  on  the  court  by  the  name  of  Justice  White,  and  in  his 

1 1 dissenting  position.  Justice  White  said  no,  the  income  tax  is 

1 2 not  a direct  tax,  it's  an  excise  tax  and,  therefore,  it  must 

13  be  uniform  across  the  country. 

14  Q.  Now  - 

15  A.  And  so  the  case  ruled  the  income  tax  of  1894 

1 6 unconstitutionai. 

1 7 Q.  Did  you  read  any  studies  that  related  to  what  happened 

1 8 after  the  Pollock  case? 

19  A.  Yes. 

20  Q.  Was  that  type  of  stuff  that  was  covered  in  this  tape 

2 1 series  here? 

22  A.  Yes,  in  that  tape  series,  and  also  I had  read  some 

23  books  that  referred  to,  and  there  were  other  cases.  There  was 

24  the  next  case  that  Fm  going  to  talk  about,  had  referred  to 

25  Pollock  and  some  of  the  decisions  in  the  Pollock  case. 
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1 Q.  Okay.  Let  me  direct  your  attention  to  that  file 

2 folder,  17. 

3 A.  Did  you  want  me  to  lay  this  aside? 

4 Q.  Yes,  lay  16  aside. 

5 A.  All  right.  Let  me  just  clarify  this,  you  just  want  the 

6 stack  of  exhibits  that  we’re  using  right  here  or  — 

7 Q.  Yeah,  that  will  be  fine,  or  you  can  turn  around  and  put 

8 them  up  there.  We’re  through  with  them  right  now,  if  you  need 

9 space. 

10  A.  Okay. 

1 1 Q.  Now,  you  have  pulled  out  of  the  blue  box  file  folder 

12  17? 

13  A.  That’s  correct. 

14  Q.  Okay.  Can  you  tell  us  what  that  is? 

15  A.  Yes,  this  is  another  court  case.  Supreme  Court  printed 

16  out  of  die  Supreme  Court  Recorder,  entitled  Frank  R.  Biushaber 

17  versus  Union  Pacific  Railroad  Company. 

1 8 Q.  Now,  did  you  read  this  case? 

19  A.  Yes,  I did. 

20  Q.  And  can  you  tell  the  jury  what  you  learned,  how  this 

2 1 had  some  impact  or  view  or  — impact  upon  your  belief 

22  regarding  federal  income  taxes? 

23  A.  I want  to  back  up  just  briefly,  after  the  Pollock 

24  decision.  Congress  was  not  real  happy  with  this  decision.  And 

25  other  people  were  not  real  happy  with  it,  and  so  they  were 
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1 gamering  inform  — they  were  gamering  support  to  attempt  to 

2 do  another  tax,  income  tax,  and  finally,  in  1913,  they  » 

3 Congress  garnered  enough  support  to  pass  what  we  know  as  the 

4 I6th  Amendment,  and  the  16th  Amendment,  I would  like  to  read 

5 that,  if  I might,  what  it  said  about  — 16th  Amendment  said 

6 that  Congress  shall  have  the  power  to  lay  and  collect  taxes  on 

7 incomes  from  whatever  source  derived  without  apportionment 

8 among  the  several  states.  Basically,  what  the  amendment  was 

9 wanting  to  do  is  to  get  rid  of  the  apportionment  requirement 

10  which  the  Pollock  case  had  assigned  to  the  income  tax  when  it 

11  defined  it  as  a direct  tax.  So  after  they  passed  the  16tfa 

1 2 Amendment,  another  situation  ~ another  situatioa  arose 

13  similar  to  Mr.  Pollock's  situation.  And  this  one  was  a Mr. 

14  Brushaber,and  Mr.  BnisJudber  worked  for  the  Union  Pacific 

1 5 Railroad  Company,  and  again,  he  owned  ~ Fm  sorry,  he  did  not 

1 6 work  for  the  Union  Pacific  Railroad,  he  owned  stock  in  the 

17  Union  Pacific  Railroad  Company  and,  again,  they  began 

1 8 withholding  taxes  out  of  the  profits  of  his  stocks.  So  he 

19  took  this  to  the  court » excuse  me  a moment.  Again,  this 

20  went  all  the  way  up  to  the  Supreme  Court.  Now,  interesting 

2 1 factors,  I told  you  before  on  the  Pollock  case  that  the 

22  dissenting  decision  was  written  by  a Justice  White,  By  the 

23  time  the  Brushaber  came  along.  Justice  White  had  become  the 

24  chief  justice  of  the  Supreme  Court,  and  he  decided  to  write 

25  this  opinion  himself  And  in  the  opinion,  he  said  that  the 
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1 Pollock  case  was  incorrect,  that  income  tax  was  not  a direct 

2 tax  and  that  it  needed  not  to  be  apportioned,  that,  in  fact, 

3 by  virtue  of  its  name,  the  term  the  income  tax  was  an  indirect 

4 tax,  and  the  requirement  under  Section  1 , Article  1,  Section  8 

5 of  the  Constitution  says  that  indirect  taxes  must  be  levied 

6 uniformly  across  the  country.  So  the  >>  the  ~ one  other 

7 thing  that  came  out  of  the  Brushaber  case  was  that  the  1 6th 

8 Amendment  many  people  feet  that  the  1 6th  Amendment  was 

9 declared  unconstituticmal  at  that  time.  It  was  not,  and 

10  Justice  White  did  not  declare  it  unconstitutional.  He  simply 

1 1 defined  that  the  constitutional  restrictions  of  direct  taxes 

12  by  apportionment,  indirect  taxes  by  uniformity  still  applied, 

13  that  had  not  been  changed,  but  that  the  term  income  taxes  was 

14  an  excise  tax. 

15  Q.  Well,  Ms.  Kuglin,  this  is  kind  of  — you  know,  of  what 

16  significance  is  a case  that  declares  the  federal  income  tax  to 

17  be  an  excise  tax,  of  what  significance  is  it  to  you  about 

1 8 filing  returns? 

19  A Weil,  an  excise  tax  and  in  order  to  find  the 

20  definition  of  what  exactly  an  excise  tax  was,  I had  to  do  a 

21  little  bit  more  research. 

22  Q.  Let  me  stop  you  there,  what  was  that,  what  was  this 

23  research? 

24  A Well,  the  research  that  I did  --  but  the  main  re.search 

25  was  a case  entitled  Flint  versus  Stone  Tracy. 
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1 Q.  Did  you  read  (bat  document? 

2 A.  Yes,  I did  May  I take  it  — 

3 Q.  Yes,  it  is  file  nun^^er  1 8 . 

4 A.  Okay. 

5 Q.  You  can  by  the  other  aside  behind  you. 

6 A.  I need  to  put  this  back. 

7 0-  You  have  file  number  1 8 in  front  of  you? 

8 A.  Yes,  I do. 

9 Q.  Can  you  identify  that  for  us,  please? 

10  A.  Yes.  This  case  is  entitled  Flint  vcisus  Stone  Tracy, 

1 1 and  it  was  decided  in  ~ let's  sec  the  date  on  this  is  ~ this 

12  is  in  about  1925, 1 believe,  it  was  an  earlier  case,  and  it 

13  was  in  regard  to  excise  taxes,  and  one  of  the  — or  the 

14  decision  in  this  case,  one  — the  decisions  in  this  case  that 

1 5 defined  what  an  excise  tax  was,  because  it  was  rather 

1 6 confusing  at  that  time.  And  in  Flint  versus  Stone  Tracy,  the 

1 7 court  said  that  excise  taxes  are  those  taxes  bid  upon  the 

1 8 manufacture,  the  sale  and  the  consumption  of  ctnnmodities 

19  within  the  country.  They Ve  taxes  bid  upon  the  licensing  of 

20  certain  occupahems  and  also  upon  corporate  privileges.  Now, 

2 1 the  thing  that  was  really  interesting  about  the  Flint  versus 

22  Stone  Tracy  Company  for  me  in  regard  to  the  income  tax  is  that 

23  my  earnings  from  FedEx,  Tm  a pilot,  Fm  not  a manufacturer  of 

24  commodities,  I - my  job  is  not  a job  that  requires  a special 

25  government  privilege  to  do,  and  Fm  not  a corporation.  So  in 
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1 light  of  the  fact  that  Justice  White  in  the  Biushaber  case 

2 said  that  the  income  tax  was  actually  an  excise  tax,  and  now 

3 in  Flint  versus  Stone  Tracy,  Fm  told  that  excise  taxes  are 

4 those  laid  upon  manufacturers,  upon  licenses  and  upon 

5 corporations.  So  Fm  beginning  to  really  question  what  is 

6 going  on  here,  because  I know  that  Fm  told  that  the  income 

7 tax  is  the  tax  Fm  liable  for  on  my  wages,  and  every  - these 

8 documents  that  I have  come  across  so  far  tell  me  a different 

9 story. 

10  Q.  Let  me  get  you  to  — pull  out  all  at  once  files  number 

11  19,20and2l. 

12  A.  Are  we  finished  with  five  through  1 1? 

13  Q.  Yes. 

14  MR.  BECRAFT:  May  I approach.  Your  Honor? 

1 5 THE  COURT:  You  may. 

16  A.  What  number? 

17  Q.  19, 20,  and  21.  Do  you  have  them  in  your  hands? 

18  A.  Ido. 

19  Q.  Now,  let  me  --  turn  to  file  number  20. 

20  A.  Okay.  File  number  20. 

2 1 Q.  Can  you  identify  diat  for  me,  please? 

22  A.  I can.  This  is  a ca^  that  was  heard  in  1925.  It 

23  was  — ifs  entitled  Sims  versus  Ahrens,  and  this  case  was 

24  heard  by  the  Supreme  Court  of  our  neighboring  state,  Arkansas. 

25  This  was  decided  in  Little  Rock. 
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1 Q.  AiVhat  significance  about  this  particular  document 

2 regarding  your  tax  beliefs? 

3 A.  WeU,  in  the  rendering  of  the  decision  in  regard  to  the 

4 ability  of  a legislature  or  a legislative  body  to  tax,  it  says 

5 the  legislature  has  no  power  to  tax  for  revenue  purposes  those 

6 occupations  that  are  of  common  right.  It  goes  on  to  si^  diat 

7 the  legislature  does  have  the  power  to  declare  as  a privilege 

8 and  tax  for  state  revenue  purposes  those  ocoq>atioDs  which  are 

9 not  of  common  right.  What  this  showed  to  me  is  that  further 

1 0 substantiated  that  the  income  tax  is  an  excise  tax.  If  s tax 

1 1 on  commodities,  corporations  and  licenses,  but  here  Flint 

1 2 versus  Stone  Tracy  is  saying  that  the  legislature  does  not 

13  have  the  power  to  tax  occupadtms  of  common  right  Well  my 

1 4 job  as  a pilot  is  an  occupation  of  common  right,  anyone  can  do 

1 5 what  I did,  go  out  to  the  local  airport,  start  taking  flying 

1 6 lessons,  building  the  flying  time  and  become  a pilot.  So  this 

1 7 just  substantialed  for  me  one  more  piece  of  the  puzzle  that 

1 8 was  starting  to  fit  into  place  and  starting  to  build  a 

1 9 foundation  which  eventually  was  going  to  lead  to  my  decision. 

20  Q.  Let  me  direct  your  attention  to  that  file,  number  2 1 , 

2 1 can  you  identify  that  for  us,  please? 

22  A.  Yes,  diis  is  Redfield  versus  Fisher.  This  was  a case 

23  decided  by  the  Supreme  Court  of  Oregon  over  on  die  West  Coast 

24  and  it's  dated  October  24th,  1930. 

25  Q.  What  was  it  that  you  learned  by  reading  that  case  that 


DIRECT  - VERNICE  KUGLIN 

470 

1 rcbted  to  your  tax  beliefs? 

2 A.  I learned  about  privileges  and  what  are  privileges,  and 

3 the  court  in  its  ruling,  one  of  the  most  significant  things 

4 that  it  said  was  that  die  individual  unlike  the  corporation, 

5 cannot  be  taxed  for  the  mere  privilege  of  existing.  Said  the 

6 corporation  is  an  artificial  entity  receiving  its  excuse 

7 me,  owing  its  existence  and  its  charter  powers  to  the  state, 

8 that  the  individual's  ri^ts  to  exist  and  own  property  ore 

9 natural  lights.  The  enjoyment  therefore  — it's  a little 

10  difficult  the  way  diey  say  it,  it  says  the  enjoyment  of  which 

1 1 an  excise  tax  cannot  be  imposed.  And  what  this  confirmed  for 

1 2 me  a litde  bit  more  was  that  my  job,  my  occupation  was  that 

1 3 of  common  right  and  that  I have  a natural  right  to  existence 

14  and  that  a tax  cannot  be  imposed  on  that  right. 

15  Q.  Letmediiect  your  attention  to  the  file  folder  that 

16  bears  the  number  1 9.  Is  that  something  you  read  and  relied 

17  ijpon? 

1 8 A.  This  is  something  I read  and  definitely  relied  upon. 

19  Q.  Okay.  Tell  us  about  it 

20  A.  This  case  is  probably  my  favorite  case,  and  perhaps 

21  it's  because  this  case  actually  was  heard  in  the  Supreme  Court 

22  of  Tennessee,  the  Volunteer  State.  And  this  was  Jack  Cole 

23  Company  versus  Alfred  T.  McFarland,  commissioner,  this  is  a 

24  recent  case,  this  is  not  ~ the  other  cases  were  1920s,  1930s 

25  and  prior  to  that.  This  was  a 1960s  case,  and  so  it  gave  me. 


DIRECT  - VERNICE  KUGLIN 

471 

1 you  know,  some  recent  substantiation  in  the  pu2zie  that  was 

2 beginning  to  form  for  me.  And  the  important  part  of  this  case 

3 that  the  court  stated  was  that  the  realizing  and  receiving  of 

4 income  and  earnings  or  earnings  is  not  a privilege  that  can  be 

5 taxed.  It  says  since  the  right  to  receive  income  or  earnings 

6 is  a right  belonging  to  every  person,  this  right  cannot  be 

7 taxed  as  a privilege,  and  that  was  like  one  of  the  final 

8 pieces  in  the  puzzle  as  far  as  understanding  why  my  right  to 

9 earn  a living  in  the  form  in  which  I chose  was  not  a privilege 

1 0 that  could  be  taxed. 

11  Q.  When  was  it  that  you  engaged  in  this  process  of  reading 

1 2 and  studying  these  cases  that  you  have  just  mentioned? 

13  A.  I'm  sorry,  say  that  again. 

14  Q.  Okay.  What's  the  time  frame  when  you  were  reading  this 

15  stuff? 

16  A.  Oh,  the  time  frame  in  this  was  '92,  once  after  I had 

1 7 first  heard  about  the  issue  of  tax,  the  truth  in  taxation 

1 8 movement  in  the  Libertarian  party,  and  1990  through  '95. 

19  Q.  Well,  definitely  before  April  15th  of  1996? 

20  A.  Absolutely. 

21  Q.  You  had  read  all  these  cases? 

22  A.  Yes,  I had. 

23  Q.  Can  you  give  us  a refined  essence  of  your  conclusion 

24  that  you  drew  ffom  reading  and  your  studying  of  the 

25  Constitution,  its  taxing  powers  and  the  series  of  cases  that 
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1 you  have  just  described? 

2 A.  From  the  Constitution,  I learned  that  there  were  two 

3 forms  of  taxes,  direct  taxes  and  indirect  taxes.  Indirect 

4 taxes  had  to  be  levied  uniformly  across  the  country.  Direct 

5 taxes  were  those  taxes  which  were  laid  upon  property  and  such 

6 like  that  and  they  have  to  be  apportioned  and  the  bill  sent  to 

7 the  state,  cot  the  individual.  Pollock,  in  the  dissenting 

8 case.  Justice  White,  identified  income  taxes  as  falling  in  the 

9 category  and  class  of  taxes  known  as  indirect  taxes  and 

10  therefore  must  be  uniform.  Brushaber  in  the  Justice  AVhite 

1 1 reconfirmed  this.  Flint  versus  Stone  Tracy  had  defined  for  me 

12  what  an  excise  tax  was,  and  i realized  that  my  occupation  did 

13  not  fall  under  the  categories  of  manufacturing,  corporations 

14  or  licenses.  Redfield  versus  Fisher  identified  that  as  a 

1 5 natural  human  being,  an  individual  that  had  the  right  to  make 

16  a living  could  not  be  taxed  and  then,  let's  see  Jack  Cole 

17  versus  McFarland  was  the  clincher,  I had  a right  to  earn  a 

1 8 living,  I and  every  other  American  citizen  has  a right  to  earn 

19  a living  and  that  right  cannot  be  (axed,  and  that  really  was 

20  the  final,  I guess,  piece  of  the  puzzle  that  said,  you  know, 

2 1 something  is  amiss  here.  And  I decided  at  that  point  in  time 

22  that  I was  going  to  really  take  a stand  on  this  and  start 

23  seriously  asking  questions.  I had  been  doing  a lot  of  the 

24  research,  but  I hadn't  really  been  asking  questions  about  it. 

25  And  the  — of  course,  the  IRS.  each  year I had  been  paying 
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1 into  taxes  through  my  employer  throughout  all  of  this  time, 

2 and  I - up  until  *92  I had  been  filing  my  1040  forms.  But  I 

3 made  the  decision  that  I was  not  going  to  file  a 1040  form, 

4 and  then  I would  start  asking  some  very  serious  questions  of 

5 the  organization  who  I thought  should  have  the  answers. 

6 Q.  Let  me  get  you  to  pull  out  file  folders  1 through  4A. 

7 THE  COURT:  Counsel,  it  sounds  like  we're 

8 getting  ready  to  be  more  specific  on  some  questions,  is 

9 that  right? 

10  MR  BECRAFT:  Yes,  that's  correct. 

1 1 THE  COURT:  I think  I would  rather  have  all  of 

1 2 this  on  the  same  day  so  that  it  will  be  more  easily 

13  followed. 

1 4 MR  BECRAFT:  Your  Honor,  we’re  here  at  die 

1 5 pleasure  of  the  court. 

16  THE  COURT:  Well,  I think  that’s  - 1 wish  that 

1 7 was  true,  but,  anyway,  that's  a different  thing. 

1 8 THE  WITNESS:  You  have  made  it  very 

19  pleasurable.  Thank  you,  sir.  Thank  you,  Your  Honor. 

20  THE  COURT:  We’re  here  because  we  have  a case 

2 1 to  try,  and  thafs  what » I think  we  better  do  that. 

22  That  will  make  more  sense  tomorrow  because  otherwise  we're 

23  going  to  start  this  portion  of  die  tesbmony  and  then  Mr. 

24  Murphy  is  going  to  start  examining,  and  if  we  break  it  up, 

25  it  will  be  confusing,  we  don't  want  to  do  that. 
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1 Ladies  and  gentlemen,  we're  going  to  start  at 

2 9:00  o’clock.  That's  a pretty  good  start  time.  You  have 

3 to  be  here  at  8:30,  hopefully  have  had  your  snack  and  we 

4 will  be  ready  to  go.  We  should  be  ready  to  go  right  at 

5 9:00.  I don't  think  anyborfy  is  going  to  come  about  any 

6 more  repairs  on  my  house  tomorrow  morning,  although  if 

7 tiaey  do,  I will  stay  and  talk  to  them,  I got  to  tell  you 

8 that.  Is  everybody  okay  on  their  — we  have  no  electrical 

9 problems  here,  right,  everybody  is  okay,  and  you  don't 

10  have  any  insurance  problems,  you  got  ail  your  repairs 

1 1 taken  care  of?  All  right.  We're  ail  working  on  it 

1 2 Well,  don't  talk  about  the  case  among 

13  yourselves.  Don't  let  anybody  talk  with  you  about  it 

14  You  heard  a lot  of  references  to  cases  and  Supreme  Court 

1 5 references  and  that  sort  of  thing,  and  I know  actually  for 

1 6 the  people  who  are  really  computer  driven  and  get  home  and 

17  get  on  that  computer,  it  is  tempting,  and  Fm  just  going 

1 8 to  remind  you  don't  try  to  look  anything  up.  That  would 

1 9 be  very  inappropriate.  I will  give  you  all  the 

20  mftmnation  that  you  need  from  the  law  side  in  printed 

21  form  and  also  orally  when  we  have  the  case  submitted,  and 

22  the  government  and  the  defense  will  argue  the  facts,  so 

23  don't  do  that.  Don't  speak  to  anybody  on  eidrer  side  or 

24  anybody  who  is  associated  with  any  side.  You  should  avoid 

25  them.  And  if  ai^body  tries  to  talk  with  you,  of  course. 
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1 you  should  rqjort  that  to  one  of  the  court  security 

2 officers,  a member  of  my  staff  or  directly  to  me, 

3 And,  again,  continue  to  not  watch  anything  on 

4 television,  read  anything  in  the  newspaper  or  listen  to 

5 anything  on  the  radio  that  might  be  about  this  case  or 

6 cases  like  it.  Well,  continue  to  keep  an  open  mind.  We 

7 have  still  only  heard,  hrankly,  a portion  of  the  case  and 

8 you  need  to  keep  an  open  mind  until  you  have  heard 

9 everything  in  the  case,  the  final  arguments  of  counsel, 

1 0 the  final  instructions  on  the  law  and,  of  course,  have  had 
i I a chance  to  go  back  to  the  jury  room  and  then  discuss  the 

1 2 evidence  among  yourselves,  and  then  make  up  your  mind. 

13  Ladies  and  gentlemen,  thanks  very  much.  We 

14  will  let  you  excused,  we  will  sec  you  at  8:30  tomrarow. 

15  We  will  start  in  here  at  9:00.  Thank  you. 

1 6 (Jury  out  at  4:50  p.m.) 

17  THE  COURT:  I have  a couple  of  questions  I want 

18  to  ask  you.  Pm  going  to  let  you  keep  your  materials,  and 

19  Mrs.  Saba  will  re^check,  because  if  we  find  something,  we 

20  will  get  it  to  you.  I have  a feeling  that  — I mean 

2 1 asually  they  do  not  remove  anything  fiom  the  courtroom, 

22  and  usually  when  we  leave  it,  it  is  locked  except  for  the 

23  custodial  folks. 

24  THE  WITNESS:  My  mmd,  I could  have  very 

25  well- 
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1 THE  COURT:  Oh,  I imderstand,  and  its  possible 

2 to  mislay  something. 

3 All  right.  I need  to  ask  a couple  of  questions 

4 about  the  instructions.  One  question,  I just  want  to  ask 

5 Mr.  Murphy,  it  is  very  clear  to  me  on  Counts  2, 3, 4,  5, 

6 6, 7,  8, 9 — Tm  sorry,  2, 3, 4, 5 and  6,  that  you  are 

7 relying  on  die  failure  to  file  - the  information  on  the 

8 FormW-4? 

9 MR.  MURPHY:  Yes,  sir. 

10  THE  COURT:  As  the  affirmative  act? 

1 1 MR.  MURPHY:  Yes,  sir. 

12  THE  COURT:  That's  perfectly  clear.  And  what 

13  Tve  been  trying  to  figure  out,  you  probably  knew  what  I 

14  was  trying  to  figure  out  - and  we  will  let  you  have  a 

1 5 seat  if  you  like  - is  what  is  the  affirmative  act  in 

16  Coimt  1,  and  Pm  not  sure  - it  can't  be  a failure  to  file 

17  and  it  can't  be  a failure  to  pay. 

1 8 MR.  MURPHY : Judge,  what  it  is  going  to  be  - 

19  and  I don't  mean  to  interrupt  — what  it  is  going  to  be  is 

20  that  '95,  what  do  you  call  iL  W-4? 

2 1 THE  COURT:  There's  a '95  W^  also? 

22  MR.  MURPHY:  Yes,  sir,  and  that  was 

23  introduced  — 

24  THE  COURT:  That  was,  that  was.  It's  just  not 

25  stated  and  I wanted  to  be  sure.  So  we’re  relying  on  W-4s 
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1 throughout? 

2 MR.  MURPHY:  Yes,  sir. 

3 THE  COURT;  Okay.  That  was  the  first  question. 

4 The  second  question  was,  is  the  government  going  to  oppose 

5 the  giving  of  the  lesser  included  offense  charge?  You 

6 know,  we  usually  don't  do  that,  and  1 think  there's  some 

7 authority  that  says  that  we  don't  have  to  give  that  ha 

8 other  words,  I don't  have  to  give  lesser  included  offense 

9 language,  but  — but  what  does  the  government  want  to  do? 

10  MR,  MURPHY:  Judge,  you  know,  I have  been  so 

1 1 busy  getting  ready  for  this  thing,  I haven't  really 

12  thought  about  it.  Part  of  the  problem  you  have  got  is 

13  some  of  the  case  law  that  I have  read  some  cases  on  it, 

1 4 you  can  have  a failure  to  — failure  to  file  and  evasicm 

1 5 are  two  different  crimes. 

16  THE  COURT;  They're  different  crimes. 

1 7 MR.  MURPHY:  Because  you  can  have  an  evasion 

18  with  the  filing. 

19  THE  COURT:  Well,  sure,  you  can. 

20  MR.  MURPHY:  Bogus  tax. 

21  THE  COURT:  False  information  contained  in  the 

22  return,  misstatement  of  various  — all  sorts  of  things  can 

23  be  done  in  a return. 

24  MR.  MURPHY:  Sure. 

25  THE  COURT:  That  create  a fiilse  filing.  A 
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1 failure  to  file  is  different,  of  course. 

2 MR.  MURPHY:  Yes,  sir. 

3 THE  COURT:  In  the  Alamo  case,  we  gave  both 

4 failure  to  file  charges  and  other  charges.  It  was  not  a 

5 7201  case.  Well,  will  you  think  about  that? 

6 MR.  MURPHY:  Yes,  sir. 

7 THE  COURT;  I land  of  need  to  know  that  fiiirly 

8 early. 

9 MR.  MURPHY:  I will  let  you  know  first  thing  in 

10  the  morning. 

11  THE  COURT:  Itii  not  real  sure  about  that.  And 

12  then  on  some  of  the  things  like  the  Privacy  Act  and  so 

13  forth,  I haven't  heard  anything,  we  haven't  gotten  all  the 

14  way  through  the  material,  you  know,  I mean  1 view  this  as 

15  a pretty  straightforward  good  faith  question,  good  faith 

16  defense,  and  whether  the  jury  agrees  or  not  is  a jury 

17  question. 

18  MR.  MURPHY:  Yes,  sir. 

19  THE  COURT;  BiU  what  is  your  position  on  tiiis? 

20  MR.  MURPHY:  WeU,  Judge,  I don't  think  the 

2 1 jury  ought  to  be  instructed  on  all  this  other  law  they 

22  have  cited  in  the  jury  instructicms  f<»^  this  reason:  It 

23  doesn't  matter  what  the  law  is.  What  matters  is  her  good 

24  &ith  belief. 

25  THE  COURT:  That's  correct.  Thai's  correct.  I 
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1 think  you’re  right  on  that.  I'm  not  going  to  take  the 

2 final  arguments  on  that  right  now.  But  that  — that's 

3 kind  of  been  the  focus.  I'm  trying  to  get  a set  of 

4 instructions  that  we  can  work  fiom 

5 MR.  MURPHY:  Right. 

6 THE  COURT:  Fm  going  to  go  back  and  refer  to 

7 the  W-4s  throughout,  and  that's  where  Tm  going  to  be  on 

8 that.  I suppose  you  could  argue  other  things,  and  so  Fm 

9 not  going  to  — I'm  giving  a little  more  instruction  on 

10  what  is  an  affirmative  act  of  evasion-  I'm  just  going  to 

1 1 give  a little  more  instruction  on  that  and  make  it 

1 2 perfectly  clear  that  omissions  are  not  acts  of  evasion. 

13  MR.  MURPHY:  Yes,  sir. 

14  THE  COURT:  AU  right. 

1 5 MR-  MURPHY : And  I have  I have  no  objection  to 

16  that 

1 7 THE  COURT:  It's  a little  helpful  to  me. 

1 8 Are  we  going  to  have  any  witnesses  after  - 

1 9 MR.  BECRAFT:  Your  Honw,  I think  we  have  got 

20  one  witness  that  — we  were  going  to  bring  one  in,  but  1 

2 1 think  we  have  got  enough  stipulation  on  that  or  at  least 

22  Mr.  Murphy  is  not  going  to  object,  and  I was  going  to  meet 

23  with  one  other  witness  ttmight,  but,  you  know,  I might 

24  after  — he  wouldn't  be  his  name  is  Don  Winfield,  he 

25  wouldn't  be  but  about  30  mimites,  but  there's  a distinct 
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1 possibility  I might  just  say  forget  him. 

2 THE  COURT:  Well,  I don't  want  to  get  into  your 

3 thought  process. 

4 MR.  BECRAFT:  Okay.  I'm  just  telling  the 

5 court. 

6 THE  COURT : I think  you're  warning  Mr.  Murphy 

7 and  me  that  we  may  be  to  the  jury  pretty  quickly,  and  I do 

8 appreciate  that  Okay.  Gentlemen  and  ladies,  we  will  see 

9 you  tomorrow  at  9:00  o'clock. 

10  MR.  MURPHY:  Thank  you.  Your  Honor. 

1 1 MR.  BECRAFT;  Thank  you.  Judge. 

12  THE  CLERK:  All  rise. 

13  (Court  adjourned  at  4:55  p.m.) 
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10  MR.  MURPHY:  Judge,  Ms.  White  is  not  here,  but 

1 1 she  has  gone  to  get  some  exhibits. 

12  THE  COURT:  Do  you  need  to  wait  on  her? 

13  MR.  MURPHY:  No,  we  don't  need  to  wait  on  her. 

14  MR.  BECRAFT:  Your  Honor,  could  we  lake  up  a 

1 5 matter,  an  evidence  question  before  we  bring  in  ihe  jury? 

16  THE  COURT:  Sure. 

17  MR.  BECRAFT:  I anticipate  that  Mr.  Murphy  has 

1 8 got  a lot  of  objections  to  some  of  the  proposed  exhibits 

19  that  we’re  going  to  offer.  With  reference  to  that 

20  category  of  exhibits.  I'm  proceeding  with  this  in  mind, 

2 1 and  I would  like  the  court  to  either  approve  or 

22  disapprove.  It  may  take  some  arguments,  and  I thinlf  it  is 

23  going  to  be  more  beneficial  for  us  to  argue  the  bulk  of 

24  these  motions  outside  the  presence  of  the  jury  maybe 

25  before  a break  or  after  a break  or  sometime  after  the 
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1 defendant  gets  oj6f  the  stand. 

2 THE  COURT:  Have  you  shown  the  materials  to  Mr. 

3 Murphy? 

4 MR.  BECRAFT : Your  Honor,  I gave  the  government 

5 premarked  exhibits. 

6 MR.  MURPHY:  Yes. 

7 THE  COURT:  I think  the  answer  is  yes.  Do  we 

8 have  objections. 

9 MR.  MURPHY:  Judge,  as  I said  yesterday,  and 

1 0 just  generally,  my  objections  generally  fall  into  three 

1 1 categories.  There  are  Supreme  Court  cases  and  IRS 

1 2 materials,  and  I would  be  of  the  opinion  that  those  are 

13  admissible. 

14  THE  COURT:  Are  admissible? 

15  MR  MURPHY:  Yes,  sir. 

16  THE  COURT:  AU  right. 

17  MR  MURPHY:  And  then  there  are,  for  lack  of  a 

1 8 better  word,  tax  protester  type  materials  that  may  or  may 

19  not  have  extensive  legal  citadtHis.  In  fact,  one  of 

20  those,  it  talks  about  jury  nullification  and  urges  people 

21  to  nullify  verdicts.  Clearly,  some  of  the  text  of  that 

22  may  come  in,  but  the  document  itself  wouldn't,  and  I think 

23  the  defendant  would  be  allowed  to  read  from  it,  but  I 

24  think  we  need  to  know  in  advance  what  portion  she  is  going 

25  to  read.  And  the  last  group  of  materials  that  they  seek 
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to  offer  are  letters  from  a CPA  and  an  attorney,  I believe 
it  is,  that  represented  Ms.  Kugiin,  and  our  position  would 
be  that  those  are  clear  hearsay.  They're  not  --  they 
don't  fit  the  state  of  mind  exception. 

THE  COURT:  Are  they  letters  that  she  claims  to 
have  relied  on? 

MR.  BECRAFT:  Yes. 


MR.  MURPHY:  Well,  Judge,  here  is  the  problem. 
I don't  think  she  can  claim  to  rely  on  those  letters, 
because  at  the  time  they  were  in  the  midst  of  a 
controversy  over  the  tax  matter,  and  if  you  look  at  “ if 
you  look  at,  I think  ifs  803,  the  state  of  mind 
exception,  it  clearly  says  that  you  can’t  offer 
something  — a statement  of  belief  to  prove  diat  belief. 
And  I would  submit  diat’s  what  you're  doing  in  this  case. 
It's  803(3),  Your  Honor. 

THE  COURT:  Oh,  Tm  not  looking  for  that  Fm 
looking  for  the  good  faith  — bases  for  good  faith.  I 
don't  know  whether  or  not  a person  can  rely  on  — are 
these  — I just  have  to  look  at  the  two  letters,  whatever 
they  are,  and  see  whether  they're  scmietfaing  on  which  a 
person  can  rely,  and  I haven't  seen  those. 

MR.  BECRAFT:  Would  the  court  like  to  look  at 
them  now? 

THE  COURT:  Sure. 
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1 MR.  BECRAFT:  Eithermy  copies  or  hers.  Ms. 

2 Kugiin,  have  you  got  43,  44, 45, 46? 

3 THE  WITNESS:  Yes,  I do. 

4 MR  BECRAFT:  May  I approach  the  witness.  Your 

5 Honor? 

6 THE  COURT:  Why  don't  you  hand  them  to  me,  Fm 

7 the  (me  that  has  to  look  at  them?  Oh,  okay.  You're 

8 right,  it  doesn't  matter.  I don't  think  diis  letter  from 

9 Thomas  Roberts  states  an  opinion  in  which  a person  can 

10  rely.  This  is  the  one  dated  November  the  26th,  1997. 

1 1 This  one  of  1 don't  think  this  one  of  December  the  8tfa, 

1 2 1 997  also  states  an  opinion  on  which  a person  c:an  rely  or 

1 3 even  suggest  that  there's  an  opinion  atten^ting  to  be 

14  stated  on  which  a person  can  rely.  I don't  think  this  one 

15  of  January  the  20th,  1997  also  states  an  opinion  upon 

1 6 which  a person  could  rely  from  a professional.  They  just 

1 7 talk  about  request  for  documents  which  are  not  opinicms  on 

1 8 which  a person  can  rely.  Well,  the  letter  from  Mr.  Pope 

1 9 also  does  not  state  an  opinion  upon  which  a person  can 

20  rely,  as  far  as  1 can  tell. 

2 1 MR  BECRAFT:  Your  Honor,  can  I explain  the 

22  letters? 

23  THE  COURT:  Excuse  me? 

24  MR  BECRAFT:  And  the  purpose? 

25  THE  COURT:  Well,  they  have  to  fall  into  an 
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1 exception.  These  are  hearsay.  And  — and  — clearly,  so 

2 as  a general  proposition,  they're  not  admissible. 

3 Sometimes  a person  can  obtain  an  opinion,  for  example, 

4 from  ~ well,  firom  a CPA,  and  the  CPA  can  state  that  they 

5 have  determined  that  no  tax  is  owed  on  a particular  or 

6 as  to  a particular  individual,  and  that  they  state  that 

7 that  as  a CPA  in  a professional  capacity  and  advise  the 

8 client  that  they  need  not  pay  any  tax  on  this  particular 

9 point. 

10  MR  BECRAFT:  These  are  not  offered  as  opinion 

1 1 letters.  Your  Honor. 

12  THE  COURT:  Weil,  that's  what  I understood, 

13  they’re  not  opinion  letters.  Had  they  been  opinion 

14  letters,  they  would  be  in  a different  category,  thafs 

15  true. 

16  MR.  BECRAFT:  May  I offer  additional 

17  information  to  the  court  on  this  point? 

18  THE  COURT:  Sure,  sure. 

19  MR.  BECRAFT:  I had  lined  up  to  deal  with  the 

20  authenticity  question.  These  letters  come  from  Florida, 

2 1 and  I had  a secretary  in  an  office  that  was  going  to  come 

22  up  and  prove  the  Tnailing  of  the  letters.  I don’t  think 

23  the  government  is  making  an  objection,  we  have  agreed, 

24  although  the  court  is  hearing  about  diis  for  the  first 

25  time,  that  the  question  doesn’t  relate  to  authenticity. 
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1 What  we're  offering  them  for  is  not  for  opinion  or 

2 anything  else,  but  what  — the  point  that  we're  ojBering 

3 them  for  is  that  at  Ms.  Kugiin's  instructions,  these 

4 gentlemen  - Aey’re  tentatively  marked  43, 44, 45, 46, 

5 just  the  numbeis  that  appear  on  the  documents,  they're 

6 offered  for  the  purpose  of  showing  that  Ms.  Kuglin  said  or 

7 asked  questions  through  her  lawyers  to  the  Internal 

8 Revenue  Service  to  answer,  and  she  also  makes  statements, 

9 there  is  letters  — there's  statements  in  here  we're 

1 0 willing  to  pay,  the  only  thing  we  want  to  do  is  we  want  to 

1 1 have  answers  to  our  questions.  For  example,  you  know, 

1 2 just  to  demonstrate  to  the  court,  the  one  that  is  labeled 

1 3 43  that  is  dated  November  the  26th  of  '97  by  Tom  Roberts, 

1 4 it  says  specifically  kind  of  at  the  bottom  of  the  page  ~ 

1 5 THE  COURT:  I have  read  it  already,  sure.  Our 

1 6 client  is  not  refusing  to  pay  and,  in  fact,  will  pay  any 

1 7 lawful  tax  owed  once  the  Intemal  Revenue  Service  complies 

1 8 with  our  request  as  outlines  in  this  document  and,  of 

1 9 course,  it  begins  earlier,  since  our  client  has  never  been 

20  given  documents  by  the  IRS,  which  clearly  state  ^ecific 

2 1 taxes  the  IRS  claims  - see,  that's  not  how  it  works, 

22  unfortunately,  or  however  you  want  to  look  at  it.  In  our 

23  system,  the  IRS  doesn’t  send  them  a bill,  you  send  them  in 

24  materials  which  are  reported. 

25  I need  to  go  take  a phone  call  in  the  back. 
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1 that  she  would  make  an  offer  — she  would  pay  the  IRS,  she 

2 had  no  objections  to  paying  the  tax,  she  just  waiUed  her 

3 questions  answered.  That,  Your  Honor,  goes  to  reliance, 

4 state  of  mind  as  well  as  intent,  and  these  — these 

5 letters  are  real  important  for  the  intent  question,  what 

6 was  her  hrame  of  mind.  She  wanted  her  questions  answered, 

7 she  was  willing  to  pay,  and  to  me,  that  — those  are  real 

8 important  facts  that  demonstrate  a lack  of  intent  to 

9 commit  tax  evasion. 

1 0 MR.  MURPHY:  Judge,  if  you  look  again  at 

1 1 803(3),  this  is  being  offered  as  a statement  of  belief  to 

12  prove  the  belief,  and  it's  not  admissible.  We’re --where 

1 3 these  letters  emanated  from  was  an  IRS  proceeding  to  levy 

14  on  the  defendant's  property,  and  what  that  — what  that 

1 5 would  tend  to  do,  I would  submit  to  the  court,  is  create  a 

1 6 situation  where  there  was  a motive  to  lie,  and  the 

1 7 reliability  factor  that  you  typically  have  in  a hearsay 

1 8 statement,  because  it's  on  the  spot  type  of  thing  just 

19  wouldn't  apply,  and,  therefore,  we  would  sulnnit  that  they 

20  ought  not  to  come  in.  They're  just  hearsay,  there's  no 

21  way  around  it. 

22  THE  COURT:  Well,  die  exception  thafs  asserted 

23  by  the  defense  is  803(3),  as  I understand,  and  the 

24  govermnent  simply  argues  that  it  doesn't  apply.  That  rule 

25  as  to  hearsay  exception  says  the  following  are  not 


1 apparently,  and  we  will  come  back  and  look  at  this,  but  I 

2 think  probably  — well,  we  will  come  back  and  talk  about 

3 it  for  a second. 

4 (Recess  taken  at  9: 15  until  9:20  a.m.) 

5 THE  COURT:  All  right  Anything  else  from  the 

6 United  States  on  these  letters? 

7 MR.  MURPHY:  No,  sir.  Your  Honor. 

8 THE  COURT : Anything  else  from  the  defense? 

9 MR.  BECRAFT:  Yes,  Your  Honor.  These  four 

1 0 letters,  there  is  a series  of  documents  that  I consider  to 

11  be  the  core  of  the  defense.  First  is  the  documents  that 

12  have  already  been  admitted  in  evidence,  it's  the  exempt 

13  Form  W-4  dated  December,  1995,  that  is  authored  by  Ms. 

14  Kuglin.  Thereafter,  in  order  of  importance  about  exhibits 

15  that  we’re  going  to  cover  this  morning  are  two  documents 

16  that  she  submitted  herself  in  October  and  November  of 

17  1995.  Subsequent  to  that  time,  we  had  this  series  of 

1 8 letters  Ms.  Kuglin  was  asked  or  asked  these  people,  Tom 

19  Roberts  and  Mr.  Pope  to  write  letters  on  her  behalf  to  the 

20  Internal  Revenue  Service  asking  her  fundamental  questions 

21  and,  likewise,  at  die  same  dme  offering  to  pay. 

22  Now,  under  ~ that  being  the  case,  it  is  our 

23  posidon  that  it  goes  to  her  state  of  mind,  which  is  the 

24  most  important  factor  that  I think  the  jury  has  got  to 

25  decide  in  this  case.  She  read  these  lettas.  She  said 
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1 excluded  by  the  hearsay  rule  even  though  the  declarant  is 

2 available  as  a witness;  three,  then  existing  mental, 

3 emotional  or  physical  condition.  A statement  of  the 

4 declarant's  then  existing  state  of  mind,  emotion, 

5 sensation  or  physical  condition  such  as  intent,  plan, 

6 motive,  design,  mental  feeling,  pain  and  bodily  health, 

7 but  not  including  a statement  of  memory  or  belief  to  prove 

8 a i^t  remembered  or  believed  unless  it  relates  to  the 

9 execution,  revocation,  identification  or  terms  of 

10  declarant's  will.  So  this  particular  exception  to  the 

1 1 hearsay  rule  does  not  apply  to  the  letters  submitted  from 

12  Mr.  Roberts  and  from  Mr.  Pope.  Objection  by  the  United 

13  States  is  sustained. 

14  Ail  right.  Anytiiing  else? 

15  MR.  MURPHY:  Yes,  sir.  Your  Honor,  you  wanted 

16  me  to  advise  the  court  what  our  position  would  be  as  to  a 

1 7 lesser  included  offense. 

18  THE  COURT:  Yes,  I did. 

19  MR.  MURPHY:  And  our  position  is  going  to  be 

20  that  the  jury  should  not  be  charged  with  the  lesser 

21  included  offense  given  the  nature  of  the  charge  in  this 

22  case. 

23  THE  COURT:  Anything  from  the  defense  on  that? 

24  MR.  BECRAFT:  Well,  I offered  one,  I offered  a i 

25  lesser  included  instruction.  | 
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1 THE  COURT:  Right,  but - 

2 MR.  BECRAFT:  I think  under  the  facts  of  this 

3 case,  the  indictment  alleges,  if  part  of  the  offense  is 

4 comrnitted  by  a willful  failure  to  file.  My  position  is 

5 that  terminology  - just  by  the  plain  terms  of  the 

6 indictment  itself  includes  the  lesser  incltided  offense  and 

7 willful  failure  to  file,  7203. 

8 MR.  MURPHY:  But,  Judge,  if  you  look  at  the 

9 defense  they're  offering,  as  I understand  it,  what  the 

1 0 witness  has  testified  to,  she  had  no  duty  to  file  a tax 

1 1 return,  and  thaf s just  not  consistent  with  the  defense 

1 2 that's  offered. 

1 3 THE  COURT : Well,  there  is  discussion  about  the 

14  inclusion  of  lesser  included  offense  in  pattern  jury 

1 5 instruction  8.07  of  the  Sixth  Circuit  pattern  jury 

1 6 instructions,  and  this  does  not  appear  to  be  a case  where 

1 7 the  court  should  include  the  lesser  included  ofTense 

1 8 instruction,  so  Fll  sustain  the  position  by  the  United 

19  States. 

20  There's  some  discussion  of  this  in  the  notes 

2 1 contained  with  — or  the  comments  contained  with  8.07,  and 

22  I do  agree  with  the  United  Slates  that  this  is  not  — 

23  certainly  not  required  and  it's  not  appropriate  in  my 

24  determination  in  this  case.  That  takes  care  of  that 

25  point. 
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1 MR.  BECRAFT;  One  other  matter.  Your  Honor, 

2 before  the  - we  dealt  with  the  letters.  The  only  other 

3 point  is  that  should  we,  on  a piece-meal  basis,  handle  the 

4 rest  of  the  exhibits  or  should  we  take  them  up  outside  the 

5 presence  of  the  jury  was  my  offer? 

6 THE  COURT:  Well,  you  know,  the  — I haven't 

7 looked  at  each  of  the  --  Supreme  Court  cases  and  materials 

8 from  the  Internal  Revenue  Service  can  be  used.  I mean 

9 they're  published  mateiiais,  they're  available  for 

10  everybody,  and  the  law  allows  an  individual  to  rely  on 

1 1 Supreme  Court  decisions,  it  allows  individuals  to  rely 

12  upon  IRS  materials,  and  so  those  can  be  used. 

13  As  to  materials  by  other  people  or  entities, 

14  they  ^ in  the  same  problem  as  any  other  type  of 

15  hearsay,  and  unless  it  is  a learned  treatise  on  tax  law, 

16  certainly  read  from  and  not  necessarily  have  been 

17  admitted,  but  refer  U>  that  sort  of  material,  but  it  has 

18  to  meet  some  test  to  show  that  it  is  — that  it  falls  in 

19  die  an  exception  of  the  hearsay  rule.  Otherwise,  we  would 

20  get  up  and  read  from  the  Marvel  Comics  or  the  Wall  Street 

21  Journal  either  one,  and  it  would  not  be  — although  parts 

22  of  the  Journal  — part  of  the  Journal  are  judicial  notice 

23  materials  like  the  interest  rate  portions,  but  articles  in 

24  the  newspaper  would  not  be  admissible  themselves.  So  I 

25  think  that  — we  know  that  they  will  not  be  admissible. 
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1 Now,  that's  our  situation.  If  — how  much  material  do  we 

2 have  like  that? 

3 MR.  BECRAFT:  Well,  Your  Honor,  I slipped  to 

4 thecourt  a proposed  exhibit  list.  I have  committed  a 

5 grave  error  by  numbering  mine  in  advance.  Bad  habits  stop 

6 slowly.  Your  Honor.  But  you  can  take  a look  at  the 

7 exhibit  list,  and  what  I will  do  — I think  it's  something 

8 we  can  probably  take  care  of  in  short  order  outside  the 

9 presence  of  the  jury  is  all  Tm  saying.  I could  lay  the 

1 0 foundation  for  some  of  these  documents.  Tm  not  going  to 

1 1 offer  a lot  of  these.  I will  take  into  consideration  what 

1 2 the  court  has  already  said  and  move  some  of  that  in,  but 

1 3 there's  some  that  I think  probably  require  a separate 

14  considcraiioi,  separate  arguments  that  I anticipate  coming 

1 5 from  Mr.  Mmphy. 

1 6 THE  COURT:  Well,  you  have  a lot  of  thii^, 

1 7 these  various  opinions,  interesting  question  about  using 

1 8 the  ones  that  are  very  old,  but  1 think  you  can  clarify 

1 9 them.  CFR,  there’s  no  question  about  that,  is  there,  Mr. 

20  Murphy? 

2 1 MR.  MURPHY:  No,  sir.  Your  Honor,  I believe 

22  that's  admissible. 

23  MR  BECRAFT:  And  we  have  some  forms,  but  then 

24  there's  a lot  of  other  material  that  is  not  IRS  and 

25  everything  else. 
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1 THE  COURT:  We  have  covered  the  things  that  you 

2 listed  as  43, 44, 45, 46.  Ms.  Kuglin's  own  correspondence 

3 to  tile  agency  typically  not  admissible  as  a general 

4 proposition  because  everybody  can  write  their  own  material 

5 and  then  would  be  able  to  introduce  into  evidence,  but 

6 sometimes  it's  received  because  there's  no  opposition,  as 

7 an  admission,  for  exanple.  So  I don't  know  what  the 

8 government  will  say  about  those  things. 

9 MR.  BECRAFT:  Til  do  whatever  the  court  wants. 

10  I will  move  them  into  evidence  as  we  take  them  up. 

1 1 THE  COURT:  Why  don’t  we  deal  with  them  as  they 

12  come  up?  I did  get  the  list  though,  thanks. 

13  Are  we  ready? 

14  MR.  BECRAFT:  We  are.  Your  Honor. 

15  COURT  SECURITY  OFHCER:  Yes,  Your  Honor. 

16  (Jury  in  at  9:40  ajn.) 

17  THE  COURT:  Everybody  can  be  seated.  Tm  sorry 

18  we're  starting  a little  late.  The  - we  did  take  up  some 

19  documents  that  — as  to  which  objections  could  be  dealt 

20  with  in  advance  and  ruled  on  those  rather  than  our  doing 

2 1 those  at  side  bars.  There  are  going  to  be  some  other 

22  documents  that  as  they  come  up,  we  will  probably  try  to 

23  deal  with  at  side  bar.  Ifwe  can't  do  it  quickly,  we  will 

24  take  another  break  and  deal  with  them.  That  way,  we’re 

25  not  causing  you  to  have  to  sit  out  here  while  we’re  trying 
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1 you  a document  thafs  called  file  folder  one? 

2 A.  Yes. 

3 Q.  Okay.  Now,  is  this  something  that  during  that  time 

4 frame  that  I just  mentioned,  is  this  something  that  you  read 

5 and  relied  upon? 

6 A.  Yes,  it  is.  As  I was  going  to  the  different 

7 conventions  and  listening  to  different  speakers,  I picked  up 

8 fliers,  infonnadon,  newspaper  articles  and  such  like  that 

9 which  substandate  or  which  discuss  - did  not  substandate, 

10  but  discussed  and  raised  quesdons  which  became  kind  of  a road 

1 1 map  for  the  rest  of  my  study. 

12  Q.  Is  there  something  that  you  read  in  this  - idendfy 

13  forme,  please,  this  number  one. 

14  A.  The  first  exhibit  or  this  first  document  is  endded 

1 5 Who  Is  Required  To  File  A Tax  Return.  It's  written  by  a lady 

16  by  the  name  of  Claire  Kelly,  and  she  was  a columnist  who  had 

1 7 done  a lot  of  research  in  the  arena  of  taxadon. 

18  Q.  And  what  was  the  general  theme  that  you  gathered  from 

1 9 this  and  how  did  it  relate  to  your  beliefs? 

20  A.  The  general  theme  was  much  of  what  I had  discussed 

21  yesterday  in  regard  to  direct  taxes,  indirect  taxes.  She 

22  quoted  Supreme  Court  cases  such  as  the  Brushaber  case,  the 

23  McFarland  case  and  just  a little  bit  mote  explanadon  as  to 

24  the  f^t  diat  the  source  of  income  was  very,  very  important  in 

25  deciding  whether  or  not  that  income  fell  in  the  category  of 
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1 direct  taxes  which  the  federal  government  could  (miy  levy  a 

2 portion  - excuse  me,  through  apportionment  and  send  the  bill 

3 to  the  state,  and  that  ~ which  was  omsidered  the  source 

4 which  fell  under  excise  taxes  or  indirect  taxes  which  had  to 

5 be  uniform  throughout  the  state. 

6 Q.  Now  ~ 

7 A.  Or  the  country. 

8 Q.  Could  I get  you  to  identify  the  next  document  that  has 

9 a two  on  it? 

10  A.  This  document  is  entitled  Who  Is  a Taxp^er?  And  this, 

1 1 again,  is  an  article  written  by  Claire  Kelly.  You  want  me  to 

12  continue? 

1 3 Q.  Yes,  tell  us  what  you  gathered  from  reading  that 

14  document. 

1 5 A.  OiK  of  the  first  things  --  it  starts  out  by  saying  the 

16  revenue  laws  are  a code  or  a system  of  regulation,  a tax 

17  assessment  and  collection.  They  relate  to  taxp^^ers  and  not 

1 8 to  nontaxpayers  and  what  this  placed  in  my  mmd  was  the  idea 

19  that  not  every  one  is  a taxpayer,  and  the  article  goes  on  to 

20  say  (hat  the  inemne  is  allaying  of  an  excise  tax  upon  a 

2 1 taxable  event,  that  the  income  tax  law  or  — that  was 

22  initially  debated  in  1909  and  then  passed  in  1913  was  actually 

23  originally  named  the  corporation  tax  of  1909.  And  it  goes  — 

24  the  article  goals  on  and  quotes  some  of  die  court  cases  that  I 

25  talked  about  yesterday,  Redfield  versus  Fisher,  and  explained 
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1 that  there  are  taxpayers  and  there  are  tax  payers.  Taxpayers 

2 arc  those  which  are  entities  of  the  government,  corporations, 

3 trusts  and  things  like  that,  and  then  there  are  individuals 

4 who  are  tax  payers.  They  pay  the  indirect  taxes,  the  gas 

5 taxes,  the  wheel  taxes  and  such  like  that.  So  it  gave  me  a 

6 much  clearer  understanding  that  not  everybody  is  considered  a 

7 taxpayer. 

8 Q.  Let  me  direct  your  attention  to  the  next  document  that 

9 has  a three  on  it. 

10  A.  This  document  is  entitled  --  excuse  me  — this  document 

1 1 is  entitled  Deceptive  IRS  Code  Words,  and  it  was  published  by 

12  an  organization  entitled  the  Free  State  Constitutionists.  And 

13  this  talks  about  the  words  income,  the  word  person,  the  word 

14  taxpayer,  shall  and  must.  And  it  discusses  the  fact  that  the 

1 5 common  everyday  usage  of  certain  words  is  not  necessarily  the 

16  legal  usage  of  that  word.  And  I would  say  an  example  that  I 

1 7 found  in  my  personal  life  that  if  somebody  in  my  generation, 

1 8 somebody  walked  up  to  me  and  said,  Ms.  Kuglin,  you  are  bad. 

19  Well,  I didn't  have  a very  good  feeling  because  I considered 

20  that  to  be  a derogatory  statement  towards  me.  The  younger 

2 1 generation,  someone  comes  up  to  me  and  says.  Ms.  Kuglin,  you 

22  are  bad,  tiien  I understand  that  they're  not  being  derogatory 

23  to  me,  they  actually  are  paying  me  a compliment,  and  so  we 

24  have  to  understand  what  the  semantics  of  words  mean,  and 

25  that's  what  this  document  really  laid  out  for  me.  The  idea 
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1 to  sort  through  the  objections  under  the  Rules  of 

2 Evidence. 

3 The  Rules  of  Evidence  do  dictate  which  type 

4 documents  can  be  received  and  the  reasons  that  they  can  be 

5 received,  and  it  does  take  a little  bit  of  time  to  go 

6 through  each  document  to  make  sure  they  can  come  in  or 

7 not.  I think  we're  ready  to  proceed. 

8 MR.BECRAFT:  May  it  please  the  court 

9 THE  COURT:  Go  right  ahead. 

10  . DIRECT  EXAMINATION  (CONTINUED) 

U BY  MR.  BECRAFT: 

1 2 Q.  Ms.  Kuglin,  yesterday  we  had  finished  a particular 

13  topic,  and  I would  like  to  move  on  to  a different  aspect  of 

14  your  testimony. 

1 5 Between  1992  and  early  1995  or  maybe  late  1995,  can  you 

1 6 describe  for  us  what  you  were  doing  in  reference  to  generally 

17  studying  the  income  tax  laws? 

18  A.  Well,  after  I had  reviewed  the  cases  and  the 

1 9 constitutional  restrictions  on  taxation  and  the  other  study 

20  materials  I had,  I had  come  to  the  concliision  that  there  was 

2 1 definitely  a question  about  whether  or  not  I was  liable  for 

22  the  income  tax.  So  I decided  it  was  time  that  I really  delve 

23  into  the  tax  code  itself  and  the  1040  form,  which  is  a 

24  document  that  the  IRS  has  asked  Americans  to  complete. 

25  Q.  Let  me  stop  you  right  there.  Do  you  have  in  front  of 
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1 that  income  is  detennined  by  where  the  source  is,  that  the 

2 named  person  can  mean  an  individual,  it  can  be  a corporation, 

3 it  can  be  a trust,  a savings  and  loan  association,  a 

4 homeowners  association.  The  person  can  either  be  a live  being 

5 or  it  can  be  an  artificial  entity,  and  — so  you  have  to 

6 understand  the  context  in  which  the  code  or  the  regulations 

7 use  the  term  person.  Taxpayer,  again,  as  Claire  Kelly  defined 

8 taxpayer  could  either  mean  a taxpayer,  corporation,  entity  or 

9 person,  or  it  could  be  a tax  payer,  somebody  who  voluntarily 
i 0 pays  their  you  know,  pays  the  indirect  tax,  sales  taxes  and 

1 1 such.  Then  they  come  to  the  word  shall  and  must.  Now, 

1 2 typically,  we  think  that  the  word  shall  is  mandatory.  But 

1 3 there  are  court  cases,  and  it  covers  — let  me  read  through 

14  here  just  quickly.  Well,  Fm  not  placing  my  eyes  right  now  on 

15  the  court  cases  that  talk  about  this,  but  it  said  that  the 

1 6 words  must  and  shall  are  applied  in  relationship  to  a 

1 7 liability  or  a requirement.  In  other  words,  if  you  have  a 

1 8 liability,  then  you  must.  But  then  if  there  is  no  liability 

1 9 or  requirement  for  specific  tax,  but  a person  voluntarily 

20  decides  that  they  want  to  go  ahead  and  pay  it,  then  it  is  used 

21  in  the  term  may.  Yes,  you  may  be  --  you  may  do  whatever  you 

22  want  to.  If  you  feel  that  you  want  to  pay  a tax  that  you  have 

23  no  liability  for,  there’s  nothing  that  stops  you. 

24  Q.  Let  me  move  on  the  next  exhibit,  number  — it  has  a 

25  number  on  it,  5 or  4A. 
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1 A.  4A.  This  is  a newspaper -- 

2 Q.  You  acquired  this  during  your  early  days  in  which  you 

3 began  your  study? 

4 A Yes,  yes,  I did. 

5 Q.  And  you  read  it? 

6 A.  Yes,  I did. 

7 Q.  Did  you  acqiiire  certain  information  by  reading  the 

8 document? 

9 A.  Yes,  I did.  This  was  really  an  advertisement  for 

10  another  document.  I did  not  order  the  document,  but  what 

1 1 struck  me  was  that  this  was  in  USA  Today,  a fairly  prominent 

12  paper,  it  was  an  advertisement  that  an  attorney  at  law  took 

1 3 out,  a man  by  the  name  of  James  Knowles,  and  it  says  that 

14  James  Knowles  spends  his  year  penetrating  the  owners  Internal 

15  Revenue  Service  Code  to  find  tiiat  most  likely  you  don’t  have  a 

1 6 liability  to  pay  a set  of  taxes.  He's  a member  of  the 

17  California  bar  and  has  practiced  law  for  34  years,  since  hi.s 

1 8 graduation  from  prestigious  Hastings  School  of  Law. 

19  The  importance  of  - or  what  I found  in  this 

20  information  was  that  it  wasn’t  — I was  not  the  only  person 

21  asking  or  beginning  to  question  my  liability  status,  that 

22  there  were  attorneys,  there  were  people  who  were  publishing 

23  this  information  and  asking  the  questions  in  national 

24  newspapers  and  such  like  that 

25  Q.  Let  me  direct  your  attention  to  a document  that  is 
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1 labeled  4A. 

2 A.  This  document  is  entitled  Must  You  Pay  the  Income  Tax. 

3 And  this  ~ I’m  not  quite  sure  how  I attained  it,  but  it  was 

4 from  the  Nhitual  Assistance  Plan,  which  is  an  organization  out 

5 in  Pima,  Arizona  at  that  time,  and  this  was  during  the  same 

6 time  period  as  I was  trying  — gathering  infonnation  trying  to 

7 find  clues  to  the  answer  of  the  liability  of  income  tax.  And 

8 it  states:  Liability  is  est^lished  by  voluntary  assessmoit. 

9 Now,  some  of  the  cases  that  were  mentioned  in  this  — and  this 

1 0 article  actually  directed  me  to  the  ~ to  finding  the 

1 1 Brushaber  case,  the  Flint  versus  Steme  Tracy  case  and  some  of 

12  the  others.  And  it  says  that  before  World  War  II,  payments  or 

1 3 profit  received  by  individuals  in  even  exchange  for  their 

14  labor  were  not  connoisseured  to  be  subject  to  income  taxes. 

1 5 And,  of  course,  we  know  in  Brushaber,  it  says  - Brushaber 

1 6 defined  the  word  income  because  Congress  had  not  defined  it. 

17  As  a matter  of  fact,  in  the  debates,  congressional  debates  on 

18  the  I6th  Amendment,  ^ich  are  very  fascinating,  I would 

1 9 encourage  everybody  to  read.  Congress  — the  legislature  could 

20  never  come  up  with  a definite  definition  of  the  word  income  as 

2 1 applicable  taxes,  and  it  was  understood  that  they  were 

22  considered  to  be  excise  taxes  and,  therefore,  fell  under  the 

23  unifimnity  clause. 

24  Q.  Let  me  direct  your  attention  to  — let’s  go  back  to 

25  something  we  covered  yesterday,  the  document  that  has  a 5 on 
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1 the  fiont. 

2 A Yes. 

3 Q.  I believe  you  talked  about  that  yesterday. 

4 A Yes. 

5 Q.  Is  this  something  you  read  and  relied  upon? 

6 A Yes,  it  is.  It  was  one  of  the  first  documents  I got. 

7 MR.  BECRAFT:  Your  Honor,  at  this  time,  I would 

8 move  for  the  admission  of  the  document  she  has  in  her  hand 

9 that  I have  a big  5 on  in  the  lower  right  — left  comer. 

10  MR.  MURPHY:  No  objection.  Your  Honor. 

1 1 THE  COURT:  It  is  received  as  the  next  numbered 

12  exhibit. 

13  MR.  BECRAFT:  Your  Honor,  can  I approach  and 

14  give  it  to  tibe  clerk? 

1 5 THE  COURT:  Yes,  it  will  be  28. 

16  (Exhibit  Number  28  was  marked.  Description: 

17  2-3-53  Document) 

1 8 THE  WITNESS:  Your  Honor,  is  it  all  right  if  I 

19  put  these  papers  right  here? 

20  THE  COURT:  Sure,  that's  no  problem  at  all. 

21  Q.  Yesterday,  you  talked  about  the  document  that  I have  a 

22  big  6 orL 

23  A.  Yes. 

24  Q.  Is  this  something  you  read  and  relied  upon? 

25  A.  Yes,  it  is. 
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1 Q.  Does  it  appear  to  you  to  be  an  official  document? 

2 A.  It  does.  Actually,  this  is  a copy  of  the  official 

3 government  document. 

4 MR.  MURPHY:  I have  no  objection.  Your  Honor. 

5 THE  COURT:  All  right.  We  will  make  that  29, 1 

6 think. 

7 MR.  BECRAFT:  Thank  you.  Your  Honor. 

8 THE  COURT:  29. 
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1 (Exhibit  Number  31  was  marked.  Description: 

2 1040  Instructions  1993.) 

3 MR.  BECRAFT:  May  I approach  the  witness.  Your 

4 Honor? 

5 THE  COURT:  You  may. 

6 Q.  Can  I get  you  to  take  a look  at  the  document  that  had 

7 the  --  the  scries  of  documents  that  have  13,  14  and  15  on 

8 them? 


9 (Exhibit  Number  29  was  marked.  Description: 

10  1997  Annual  Report.) 

1 1 Q.  Do  you  have  in  your  hand  the  ones  that  have  6, 7 and 

12  8 — 7,  8 and  9,  Fm  sorry.  No,  7 and  8. 

13  A.  7 and  8, 1 was  getting  a little  confused  here. 

1 4 0.  Correct  me  if  Fm  wrong,  these  are  parts  of  the  '92  and 

15  ’93  instruction  book  for  Form  1040? 

16  A.  Yes,  they  arc. 

17  Q.  You  relied  upon  them  and  you  covered  the  substance  of 

18  them  yesterday? 

1 9 A.  Yes,  on  the  fact  that  it  was  a voluntary  tax  system. 

20  MR.  BECRAFT:  Your  Honor,  I move  for  the 


9 A.  I have  them 

10  Q.  Those  are  official  government  documents,  is  that 

1 1 correct? 

12  A.  Yes,  they  arc  copies  of  the  26  CKR,  Chapter  1 . 

13  Q.  And  we  discussed  those  yesterday? 

14  A.  Yes,  we  did. 

15  Q.  And  you  relied  upon  them? 

16  A.  Yes,  I did. 

17  MR.  BECRAFT:  Your  Honor,  I move  for  the 

18  admissions  of  the  documents  that  has  13,  14,  and  15  on 

19  them 

20  MR.  MURPHY:  No  objection.  Your  Honor. 


2 1 admission  of  these  two. 

22  MR  MURPHY:  I have  no  objection.  Your  Honor. 

23  THE  COURT:  It’s  30  and  31. 

24  (Exhibit  Numbers  30  was  marked.  Description: 

25  1040  Instructions  1992.) 


21  THE  COURT:  Certainly.  They  will  32,33,34. 

22  (Exhibit  Number  32  was  marked.  Description: 

23  1997  26  CFR  5601.602.) 

24  (Exhibit  Number  33  was  marked.  Description: 

25  1998  26  CFR  5601.602.) 
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1 (Exhibit  Number  34  was  marked.  Description: 

2 1999  26CFR  5601.602.) 

3 Q.  Ms.  Kuglin,  yesterday,  we  talked  about  a document, 

4 number  19,  if s a court  case. 

5 A.  Excuse  me. 

6 MR.  BECRAFT:  Your  Honor,  I have  it  up  here. 

7 May  I approach? 

8 THE  COURT:  You  may. 

9 MR  BECRAFT:  I stuck  it  in  my  stack. 

10  Q.  Let  me  hand  you  a document  that  has  a big  19  at  the 

11  bottom  of  it. 

12  A.  Yes. 

13  Q.  Is  that  one  of  the  documents  or  court  cases  we 

14  discussed  yesterday  aftenx)on? 

15  A.  Yes,  it  is. 


DIRECT  - VERNICE  KUGLIN 

510 

1 else.  Either  yesterday  afternoon  or  this  morning,  you 

2 mentioned  something  about  the  Interrral  Revenue  Code,  and  can 

3 you  describe  for  us  --  Fm  looking  at  something  on  your  — 

4 within  reach  of  your  left  hand,  that's  kind  of  either  a blue 

5 or  purple  cover,  is  that  .something  that  you  bought? 

6 A.  Yes,  it  is. 

7 Q.  And  what  was  it? 

8 A,  This  is  entitled  --  this  is  the  July,  1994  edition  of 

9 the  complete  Internal  Revenue  Code. 

10  Q.  And  when  did  you  — would  you  have  acquired  that  at 

1 1 least  in  the  latter  half  of  '94? 

12  A.  Yes,  sir. 

13  Q.  Were  there  certain  studies  in  which  you  engaged  that 

14  related  to  the  Intemal  Revenue  Code? 

15  A.  There  were,  and  on  the  documents  that  I had  commented 


16  Q.  You  read  and  replied  upon  it? 


16  on  earlier,  two  of  the  sections  of  the  code  which  were 


17  A.  Yes,  I did. 

18  MR  BECRAFT:  Your  Hemor,  I move  for  the 

19  admission  of  that  case. 

20  MR  MURPHY:  No  ol^ectioii.  Your  Honor. 

2 1 THE  COURT:  It  will  be  the  next  numbered 

22  document,  which  is  35. 

23  (Exhibit  Number  35  was  marked.  Description: 

24  Colev.  McFarland  Case.) 

25  Q.  Now,  Ms.  Kuglin,  let’s  move  on  to  a little  something 


17  specifically  specified  in  those  docunrents  as  sort  of  being  a 

1 8 road  map  to  the  understanding  of  this  issue  on  liability  were 

19  two  of  the  sections,  6001  and  601 1 of  the  code.  So  1 wanted 

20  to  buy  a code  so  I could  actually  look  into  it  and  begin  to 

21  try  to  find  out  for  myself  whether  there  was  validity  to  the 

22  arguments  that  I had  been  hearing. 

23  Q.  Well,  tell  us  what  you  did. 

24  A.  Well,  the  1040  form  has  — let  me  get  my  1040.  I had  a 

25  1040  form  as  everybody  else  does  or  generally  every  one  else. 
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1 Q.  Let  me  stop  there.  It  sounds  like  you’re  reaching  for 

2 a document,  would  that  have  a big  23  on  it?  Is  that  what 

3 you're  doing?  Oh,  okay.  Go  ahead. 

4 A.  This  is  just  my  prop  here.  And  so  in  dying  to  find 

5 out  or  answer  my  own  questions,  there's  an  instruction  page  on 

6 the  1040  form. 

7 Q.  Can  you  identify  that  document  that  you  have  in  your 

8 hand  a little  bit  more  completely? 

9 A.  Yes,  I will.  This  is  the  1995  Fonn  1040. 

10  Q.  Instruction  booklet? 

1 1 A.  Instruction  booklet,  thafs  correct. 

12  Q.  What  in  there  was  of  importance  to  you? 

1 3 A.  The  instruction  page  entitled  the  Privacy  and  Paperwork 

1 4 Reduction  Act  Notice. 

15  Q.  Tell  us  about  that. 

16  A.  Well,  it  says  the  Privacy  Act  of  1974  and  the  Paperwork 

1 7 Reduction  Act  of  1 980  say  that  we  — say  that  when  we  ask  you 

1 8 for  information,  we  must  Erst  tell  you  our  legal  right  to  ask 

19  for  the  information  and  why  we  are  asking  for  it  and  how  it 

20  shall  be  used.  We  must  also  tell  what  could  happen  if  we  do 

2 1 not  receive  it  and  whether  or  not  your  response  is  voluntary. 

22  Now,  I » as  I was  interested  in  all  the  other  issues, 

23  I wanted  to  find  out  what  this  Privacy  Act  was  all  about,  how 

24  it  came  about  and  — 

25  Q.  Let  me  stop  you  right  there,  did  you  do  some  study  in 
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1 that  area  to  find  out  what  the  Privacy  Act  was? 

2 A.  Yes,  I did. 

3 Q.  Can  you  tell  us  what  you  did? 

4 A.  Yes.  I got  the  — went  to  the  law  library  and  read  - 

5 excuse  me,  read  the  case  on  the  Privacy  Act.  I found  out  that 

6 the  whole  purpose  of  the  Privacy  Act  was  because  the 

7 government  or  the  agencies  were  sending  out  a lot  of  forms.  I 

8 think  they  dream  up  forms  in  their  sleeps,  and  people  were 

9 beginning  to  get  confijsed  os  to  whether  or  not  the  forms  that 

10  were  being  sent  out  were  required  to  be  returned,  whether  they 

1 1 were  necessary  and  believed  that  one  OSHA  regulation  bad 

12  almost  400  forms,  and  so  people  were  going  to  their 

13  Congressmen  and  saying,  look,  we  need  some  kind  of  idea  or  get 

14  a handle  on  this  river  of  paperwork  that's  coming  out.  So  in 

15  1974,  die  » Congress  passed  legislation  that  basically  said 

16  any  agency  of  the  goveimnent  which  was  asking  for  information 

17  or  producing  information  gathering  documents  must  comply  with 

1 8 the  requirements  which  I just  read,  what  the  authority  is  to 

19  require  the  document,  what  the  purpose  is,  what  could  be  done 

20  with  it  and  whether  or  not  it  was  voluntary  or  mandatory  and 

2 1 any  repercussions  that  could  happen  if  the  document  was 

22  mandatory. 

23  Q.  After  you  studied  this  matter  that  you  thought  was  the 

24  Privacy  Act  itself,  what  did  you  do  in  reference  to  the  income 

25  tax? 
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1 A.  Well,  it  says  further  down  in  the  instructions,  the  IRS 

2 complies  with  the  requirement  of  telling  the  authority.  It 

3 says  our  legal  right  to  ask  for  the  information  is  the 

4 Internal  Revalue  Code's  Section  600 1 , 60 1 1,  and  then  later  on, 

5 they  added  the  60 12.  So  I thought,  welt,  these  are  the 

6 regulations  that  require  me  to  file  the  1040  form.  I think  I 

7 probably  ought  to  read  what  those  sections  say. 

8 Q.  Is  that  one  of  the  reasons  why  you  obtained  the 

9 Internal  Revenue  Code? 

10  A.  Yes,  it  is- 

11  Q.  Weil,  tell  us  what  you  did  after  that. 

12  A.  Weil,  after  I got  my  Internal  Revenue  Code,  I started 

13  to  get  acquainted  with  it.  I found  out  that  there  were  — 

1 4 there  was  not  just  an  income  tax  in  the  Internal  Revenue  Code, 

1 5 that  this  book  itself  covered  over  85  different  taxes,  that 

16  the  code  is  divided  out  into  difterent  sections.  You  have  die 

1 7 income  tax,  you  have  estate  tax,  gift  tax,  employment  taxes, 

1 8 excise  taxes,  alcohol,  tobacco  and  firearms  and  procedures. 

19  And  I found  out,  turning  to  the  initial  section,  that  the 

20  section  under  income  tax  has  about  almost  1600  sections  in 

2 1 that  part  of  the  code.  Now,  there’s  almost,  I believe,  if  I 

22  go  to  the  end  here,  there’s  over  9000  sections  of  this  code. 

23  Only  about  1600  actually  apply  to  what  the  IRS  defines  as  the 

24  individual  income  tax. 

25  Q.  Now,  bearing  in  mind  what  you  read  a minute  ago,  the 
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1 Privacy  Act  notice  appearing  in  the  1040  instruction  booklet, 

2 and  once  you  obtained  the  Internal  Revenue  Code,  can  you  lead 

3 us  through  what  you  did  when? 

4 A.  Yes.  I went  to  600 1 , because  it  said  that  that  was  the 

5 regulation  which  gave  the  IRS  the  authority  to  ask  me  to  fill 

6 out  the  1040  form,  and  what  that  section,  in  essence,  says  is 

7 that  every  person  liable  for  any  tax  under  this  title  shall 

8 keep  such  records,  render  such  statements,  make  such  returns 

9 and  comply  with  such  rules  and  regulations  as  the  secretary 

10  from  time  to  time  may  prescribe.  It  then  goes  on  to  say  that 

1 1 whenever  the  secretary  feels  it  necessary,  he  may  upon  — he 

1 2 may  require  any  person  by  notice  upon  such  person  to  make  such 

13  returns,  render  such  statements  and  keep  such  records  as  the 

14  secretary  deems  sufficient  to  determine  whether  or  not  such 

15  person  is  liable  for  any  tax. 

16  Now,  when  I went  to  the  section,  I was  expecting  it  to 

17  probably  say  something  like  every  American  who  earns  wages  is 

1 8 liable  for  the  income  tax  or  the  individual  income  tax  and, 

19  therefore,  must  fill  out  the  1040  form.  But  that,  as  you  can 

20  tell,  is  not  what  it  said  It  said  every  person,  and  as  we 

21  discussed  before,  the  term  person  could  mean  an  individual  or 

22  corporation  or  trust,  so  it  didn't  give  me  really  any  idea  as 

23  to  whether  or  not  I was  one  of  the  persons  that  this  section 

24  talked  about.  Again,  it  says  any  person  liable  for  any  tax 

25  under  this  title.  Well,  this  entire  book  is  called  the  title. 
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1 There  are  sections  and  subsections,  but  this  is  the  title.  So 

2 what  that  6001  said,  any  person  liable  for  any  one  of  the  85 

3 taxes  under  here  would  be  required  to  fill  out  the  form. 

4 MR.  MURPHY : Your  Honor,  could  we  approach? 

5 THE  COURT:  You  may. 

6 (The  following  proceedings  had  at  side^bar 

7 bench.) 

8 MR.  MURPHY:  Judge,  Tm  going  to  interpose  an 

9 objection.  She  is  just  rambling  on  and  on  and  on. 

10  MR.  BECRAFT:  I will  ask  questions. 

1 1 MR.  MURPHY : It  is  supposed  to  be  questions  and 

12  answers. 

13  THE  COURT:  Ot^ection  sustained.  The  process 

14  needs  to  proceed  in  accordance  with  611. 

1 5 (The  following  proceedings  were  had  in  open 

16  court.) 

17  Q.  Ms.Kuglin? 

18  A.  Yes. 

19  Q.  Let  me  ask  a question  and  give  us  an  answer,  okay? 

20  A.  All  light. 

21  Q.  Now  - you  read  the  Internal  Revenue  Code,  Section 

22  6001? 

23  A,  Yes. 

24  Q.  And  had  directed  your  attention  to  that  section, 

25  correct? 


2 Q.  Can  you  identify  what  it  was  that  directed  your 

3 attention  to  Section  600 1 ? 

4 A Yes,  it  was  the  1040  form,  the  Privaty  Act  information 

5 in  the  1040  form. 

6 Q,  The  privacy  notice  itself? 

7 A.  Right,  the  statement  in  the  instructions  1040  booklet. 

8 Q.  Okay. 

9 A.  Yes. 

1 0 Q.  Can  I direct  your  attention  to  a document  that  you 

1 1 should  have  up  there  that  has  a big  23  on  it?  I would  like  to 

12  identify  it  as  being  a 1975  document  relating  to  your  — 

13  A.  Right  in  front  of  me,  yes. 

14  Q.  Can  you  identify  number  23  for  us,  please? 

15  A.  Oh,  yes,  this  was  after  I had  read  the  Privacy  Act,  I 

1 6 had  ~ actually,  I had  looked  back  at  some  other  forms.  I had 

17  found  that  I had  a 1975  1040  form.  The  Privacy  Act  was  passed 

18  in  1974.  I had  been  audited  in  1975  and  I had  kept  the 

19  documentation  for  that  Inside  of  that  form  was  also  a 

20  Privacy  Act  notification,  and  this  was  the  time  that  I had 

21  initially  read  it  when  I was  completing  my  1040  form.  At  that 

22  time  in  1975,  it  really  did  not  make  sense  to  me,  and  it  just 

23  began  making  sense  or  becoming  important  in  my  thought  process 

24  after  I had  read  some  of  the  articles  and  the  questirms  of  the 

25  6001  and  the  601 1 had  come  up. 
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1 Q.  That  document  that  you  have  in  front  of  you,  it's  your 

2 excerpts  of  offrcial  government  documents? 

3 A.  Yes. 

4 Q.  What  you  kept  in  reference  to  the  1975  1040  instruction 

5 booklet? 

6 A.  That’s  craTcct. 

7 Q.  And  thafs  something  you  kept  for  your  own  personal 

8 business  affairs,  is  that  correct? 

9 A.  That’s  conect. 

10  MR  BECRAFT:  Your  Honor,  I would  move  for  the 

1 1 admission  of  the  document  that  has  a big  23  cm  it. 

12  THE  COURT:  T^thout  objection,  it  will  be 

13  received  as  36. 

14  MR  MURPHY:  Judge,  if  we  could  approach. 

1 5 THE  COURT:  All  right.  Let  me  take  a look  at 

16  the  document. 

17  (The  following  prcxreedings  had  at  side-bar 

18  bench.) 

1 9 MR  MURPHY:  Judge,  the  only  thing  I object  to, 

20  the  government  language  is  fine,  but  her  filling  out  the 

21  tax  return,  1 don't  think  that  comes  in. 

22  MR  BECRAFT:  I don't  have  any  problem  with 

23  extracting  it,  Judge. 

24  MR  MURPHY:  You  need  to  turn  your  mic  off. 

25  MR  BECRAFT:  I thought  t had  it  off,  Tm 
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1 sorry. 

2 THE  COURT:  Let  me  get  the  - 

3 MR  MURPHY:  Your  Honor,  if  they  want  to  put  a 

4 photocopy  in  of  the  front  and  the  back  — 

5 MR.  BECRAFT:  Excise  — 

6 THE  COURT:  This  is  a 1975  return.  How  is  this 

7 relevant? 

8 MR  BECRAFT:  What's  relevant.  Your  Honor,  is 

9 this  right  here,  this  is  a government  document  I think 

10  the  government's  objection  is  ~ I didn't  want  to  in 

1 1 advance  tear  out  those  pages.  I think  those  pages  are 

1 2 something  that  you  can  excise  with  ease. 

13  MR  MURPHY:  Yeah,  just  make  a photocopy, 

14  MR.  BECRAFT:  I have  got  photocopies. 

15  THE  COURT:  You  want  me  to  take  this  page  out? 

16  Tm  not  sure  — it  just  comes  out. 

17  MR.  BECRAFT:  I’m  satisfied. 

18  THE  COURT:  Okay. 

1 9 (The  following  proceedings  were  had  in  open 

20  court.) 

21  THE  COURT:  The  government  portion  of  the  form 

22  is  received  as  Exhibit  36, 

23  (Exhibit  Nunrfrer  36  was  marked.  Description: 

24  1975  1040  Instructions.) 

25  Q.  Ms.  Kuglin,  do  you  need  that  document?  Do  you  need  — 
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1 A.  No,  I don’t. 

2 Q.  Ail  right.  So  after  you  compared  the  Privacy  Act 

3 notice  that  appeared  in  the  1975  1040  instruction  booklet, 

4 what  was  your  next  step? 

5 A.  Well,  the  next  step  after  I had  read  through  the 

6 section  on  600 1 , 1 sdli  did  not  have  a clear  definitioa  of 

7 whether  or  not  I was  a person  that  lit  under  this  liability 

8 requirement  for  the  tax  imposed.  The  next  section  that  was 

9 referred  to  in  the  Privacy  Act  notice  was  Section  6011.  Sol 

1 0 turned  to  60 1 1 , and  it  says  general  requirement  of  return 

1 1 statements  or  less.  It  goes  on  to  say  when  required  by 

1 2 regulation  prescribed  by  the  secretary,  any  person  made  liable 

13  foranytaximposedby  this  title  with  respect  — or  with 

14  respect  to  the  collection  thereof  shall  make  a return  or 

1 5 statement  according  to  the  rules  and  regulatiorLS  — excuse  me, 

16  according  to  the  forms  and  regulations  provided  — prescribed 

17  by  the  secretary. 

1 8 Well,  now,  this  — the  first  section  has  said  that  any 

1 9 person  liable,  but  it  really  didn't  identify  me  as  a person 

20  liable.  The  second  section  601 1 said  any  person  made  liable, 

2 1 but  again  we  have  got  the  words  person,  and  for  any  tax  under 

22  this  title,  but  it  didn't  identify  how  I was  made  liable  for 

23  the  tax. 

24  Q.  What  was  so  important  in  your  mind  about  being  liable 

25  for  a tax? 
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1 A.  Well,  in  the  Privacy  Act  notice  it  had  - it  said  — 

2 had  mentioned  the  word  liable  for  the  tax  and  that  these  were 

3 tide  - 6001, 601 1 were  the  regulations  in  which  I could 

4 determine  diis. 

5 Q.  Okay.  Was  it  your  understanding  that  being  liable  for 

6 a tax  had  some  relationship  to  being  required  to  file  a 

7 return? 

8 A.  Absolutely. 

9 Q.  Okay.  What  did  you  believe  about  .someone  who  was  not 

10  liable  for  a tax? 

1 1 A.  Weil,  if  a person  was  not  liable  for  the  tax,  then  the 

12  rules  and  regulations  did  not  apply  to  them. 

13  Q.  A person  that  would  not  be  liable  for  a tax,  would  he 

14  be  in  your  view  required  to  file  a return? 

15  A.  No,  he  would  not  be. 

16  Q.  Did  you  make  any  effort  to  determine  other  sections  of 

17  the  Latemal  Revenue  Code  and  their  relationship  to  the  word 

18  liable? 

19  A.  1 did.  Since  600 1 and  601 1 were  (he  sections  that 

20  supposedly  made  me  liable  and  that  I could  not  find  that  it 

21  had,  I bad,  in  going  through  my  code,  as  most  reference 

22  documents  are,  there  is  an  index  in  the  beginning  of  the  book, 

23  and  so  I thought,  well,  if  I look  under  the  terms  income  or 

24  tax  or  liability,  which  was  what  I was  looking  for,  that  I 

25  would  find  perhaps  some  indicators  where  I could  see  how  - 
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1 examples  of  this  liability.  So  I found  under  this  section 

2 of  — let  me  get  it,  liability,  I found  liability  for  tax. 

3 And  the  first  entry  - 

4 Q.  Let  me  stop  you  right  there.  When  you  say  you  found 

5 something,  a liability  for  tax,  can  you  put  it  into  context, 

6 what  are  you  reading  from? 

7 A.  Pm  reading  from  the  index  to  the  code. 

8 Q.  Okay. 

9 A.  Pm  trying  to  find  if  there’s  a section  in  the  code 

1 0 that  explains  how  a person  is  liable,  how  they’re  made  liable, 
LI  since  I didn't  find  it  in  the  6001,  601 1 section. 

12  Q.  When  you  turned  to  that  index,  what  was  your  purpose? 

13  A.  My  purpose  was  to  find  some  words  or  some  reference 

14  to  — in  regard  to  liability,  maybe  I could  find  how  a person 

1 5 was  made  liable  and  who  was  made  liable. 

16  Q.  What  did  you  do? 

17  A.  Well,  after  I found  this  liability  for  tax,  fire  first 

1 8 entry  was  alcohol  taxes,  and  it  said  Section  5005  and  504 1 , so 

19  I turned  to  Section  5005,  and  Section  5005  eiftitied  Persons 

20  Liable  for  Tax.  Well,  this,  you  know,  seemed  like  I was  in 

21  the  right  place,  I was  trying  to  find  out  if  I was  a person 

22  liable  for  the  tax.  And  it  says  in  general,  the  distiller  or 

23  impofter  of  distilled  spirits  shall  be  liable  for  tiie  taxes 

24  imposed  thereon  by  Section  5001.  Well,  this  was  very  clear  to 

25  me,  I thought,  they  know  how  to  tell  a person  who  is  liable. 
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1 This  was  not  confusing  like  the  6001  and  6011,  it  says  the 

2 distiiier  or  importer  shall  be  liable.  Since  it  referred  me 

3 back  to  500 1 , 1 went  to  Section  500 1 , it  says  imposition,  rate 

4 and  attachment  of  tax,  rate  of  tax,  in  general.  There  is 

5 hereby  imposed  on  all  distilled  spirits  produced  in  or 

6 imported  into  the  United  States  a tax  at  the  rate  of  S13.50  on 

7 each  proof  gallon  and  a proportionate  tax  at  the  like  rate  and 

8 on  all  fiactional  parts  of  a gallon.  Now,  that  again  was  very 

9 clear  to  me,  1 knew  exactly  what  they  were  talking  about,  who 

10  tiiey  were  talking  about  and  what  tax  they  were  talking  about. 

11  I also  found  it  interesting  that  this  Section  5001  is 

1 2 in  subtitle  E of  the  tax  code  which  is  entitled  Alcohol, 

13  Tobacco  and  Certain  Excise  Taxes,  and  as  I went  through  the 

14  section  a little  bit  more,  it  talks  £dx)ut  tobacco  taxes  and 

15  other  types,  and  it's  basically  the  same  format.  The 

16  manufreturer,  the  wholesaler  is  made  liable  and  - for  the  tax 

17  imposed, 

18  Q.  What  conclusions  — by  engaging  in  this  study  of  some 

19  other  tax,  what  conclusions  did  you  draw? 

20  A.  Well,  I drew  the  conclusion  that  when  — in  the 

21  arena  — and  I found  this  in  the  arena  of  the  excise  tax,  tiiat 

22  it  was  very  easy  for  the  IRS  to  specify  exactly  who's  liable, 

23  what  tax  they're  liable  for,  what  the  amount  of  tax  is  and 

24  th^e  was  no  fussiness  about  it. 

25  Q.  Did  you  study  anything  beyond  what  you  just  mentioned. 
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1 the  alcohol  tax? 

2 A.  I did,  because  the  alcohol  tax  is  not  in  subtitle  A 

3 and,  of  course,  the  tax  that  the  ERS  says  that  the  1040  form 

4 is  applicable  to  is  — excuse  me  — is  the  individual  income 

5 tax,  which  is  in  Section  i of  subtitle  A.  So  I decided  to 

6 look  through  the  index  of  the  code,  starting  &st  with 

7 liability  for  tax,  to  see  if  there  was  any  section  that  fell 

8 under  the  first,  say,  1 600  sections  of  the  code,  which  are 

9 applicable  to  individual  income  tax,  and  as  Tm  going  down 

1 0 through  the  list,  I see  aviation,  fuel  tax,  banking, 

1 1 employment  taxes,  highway  motor  occupational  taxes,  tobacco, 

1 2 all  these  other  taxes,  and  I get  all  the  way  down  here  right 

13  underneath  wines,  it  has  an  entry,  withholding  tax,  and  I 

1 4 thought,  well,  I know  that  my  employer  is  withholding  money 

1 5 out  of  my  check,  and  right  next  to  it  I see  Section  146 1 . 

16  1461  falls  into  the  criteria  of  the  sections  of  subtitle  A - 

17  MR,  MURPHY:  Judge,  can  we  approach? 

18  THE  COURT:  You  may 

1 9 (The  following  proceedings  had  at  side-bar 

20  bench.) 

2 1 MR.  MURPHY:  Judge,  Fm  going  to  object  to  the 

22  rambling,  narrative  nature  of  this  testimony,  it's 

23  improper. 

24  THE  COURT:  It’s  really  — we  do  have  to  follow 

25  question  and  answer  fonnat. 
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1 MR.  BECRAFT:  Fll  do  it.  Your  Honor. 

2 THE  COURT:  I didn't  say  anything  earlier  to 

3 the  witness  or  the  jury,  but  if  s time  that  I told  them 

4 that  we  are  required  to  follow  question  and  answer  fonnat. 

5 MR.  BECRAFT:  I will  do  it.  Your  Honor. 

6 THE  COURT:  Okay. 

7 (The  following  proceedii^  were  had  in  open 

8 court) 

9 THE  COURT:  Ladies  and  gentlemen,  we  are 

1 0 required  to  follow  a question  and  answer  format,  and 

1 1 typically  narrative  testimony  is  not  allowed.  That 

12  doesn't  mean  that  the  person  can’t  answer  a question  with 

13  a full  sentence  or  maybe  a paragr^h,  but  it  does  have  to 

14  follow  a fairly  short  answer  ~ question  and  answer 

15  fonnat.  The  reason  for  that  is  that  under  Rule  61 1 of  the 

16  Rules  of  Evidence,  if  s contemplated  that  we  will  use  that 

17  format  so  that  the  opposing  party  can  have  an  opportunity 

18  to  raise  ol^ecdons  to  im^per  questions  or  questions 

19  that  are  not  allowed  by  the  rules  and,  frankly,  so  that 

20  all  of  us  can  mare  readily  follow  the  tesdmony.  Ifs 

21  been  foimd,  typically,  that  the  better  fonnat  is  a 

22  question  and  answer  fonnat,  so  we  have  been  discussing 

23  that,  and  I thought  by  saying  that  and  explaining  a little 

24  bit  to  the  witness,  because  you  wouldn't  necessarily  know 

25  that,  that  it  would  be  helpful  to  all  of  us.  So  we  have 
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to  have  a question  followed  by  an  answer  that  is 
responsive  to  the  question,  and  then  the  next  question. 

WeVe  going  to  try  to  do  that. 

MR.  BECRAFT:  Thank  you.  Your  Honor. 

THE  COURT:  Thank  you. 

THE  WITNESS:  I have  been  accused  of  the  gift 

of  gab. 

THE  COURT:  Well,  we’re  going  to  hopefully 
solve  the  question  or  problem  by  making  it  a little 
briefer. 

THE  WITNESS:  Okay. 

THE  COURT:  A little  briefer. 

Q.  Now,  you  were  going  through  that  index  to  the  Internal 
Revenue  Code  looking  for  some  other  section  that  referenced 
liability,  a section  that  might  friil  witiiin  the  range  of  the 
income  tax  sections  of  the  code,  is  that  cotrect? 

A.  That's  correct 

0-  Were  you  able  to  find  such? 

A.  Yes,  I did. 

Q.  Okay.  After  you  found  - tell  us  what  you  found. 

A.  I found  14  — Section  146 1,  it  says  liability  for  tax 
withheld. 

Q.  Now,  you  found  that  in  the  index? 

A.  Yes,  I did. 

Q.  Did  you  do  something  in  response? 
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1 A.  I looked  ~ well,  I checked  to  make  sure  that  it  was  in 

2 the  first  1600  sections  of  the  subtitle  A,  individual  income 

3 tax. 

4 Q.  By  chance,  did  you  happen  to  turn  to  that  section? 

5 A.  Yes,  I did. 

6 Q.  After  you  turned  to  tiiat  section  in  the  Internal 

7 Revenue  Code,  can  you  e:q)lain  what  you  did? 

8 A I read  the  section. 

9 Q.  And  did  you  leam  something  fr'om  it? 

10  A Yes,  I did.  The  section  says  every  person  required  to 

1 1 deduct  and  withhold  any  tax  under  this  chapter  is  hereby  made 

1 2 liable  for  such  tax. 

13  Q.  Now,  did  you  do  any  — once  you  read  that  code  section, 

14  did  you  kind  of  look  — read  anything  else  that  related  to  it? 

15  A.  I — I drew  a conclusion  that  the  person  that  was 

16  liable  for  the  tax  was  a person  — was  somebody  who  was 

17  required  to  hold  and  — deduct  and  withhold  for  that  tax 

18  and  — 

1 9 Q.  And  did  you  make  any  effort  to  determine  who  that  was? 

20  A.  Yes,  I went  on,  and  further  on  in  the  section,  it  talks 

2 1 about  the  — excuse  me. 

22  Q.  Let  me  — did  you  study  1461 , the  code  section  that  you 

23  just  mentioned  to  detennine  who  that  party  was  that  was 

24  liable? 

25  A.  Yes,  I did. 
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1 Q.  Okay.  And  can  you  tell  us  what  you  learned? 

2 A.  Yes,  I learned  that  this  1461  is  in  the  code  secdon, 

3 which  is  entitled  withholding  on  foreign  taxpayers,  and  the 

4 beginning  of  the  section,  I turned  to  the  beginning  of  the 

5 section,  which  is  chapter  3,  because  — and  it  says  the 

6 withholding  tax  on  nonresident  aliens  and  foreign 

7 corporations,  so  this  led  me  to  understand  that  Section  1461 

8 was  applicable  to  the  withholding  agents  of  nonresident  aliens 

9 and  foreign  corporations. 

1 0 Q.  Now,  this  was  one  section  that  you  had  located  inside 

1 1 the  Internal  Revenue  Code  that  related  to  the  income  tax, 

12  correct? 

13  A.  That’s  correct. 

1 4 Q.  And  it  lised  the  words  in  the  statute  itself  liable, 

15  correct? 

16  A.  That's  correct. 

1 7 Q,  What,  if  any,  effort  did  you  make  to  determine  whether 

1 8 or  not  there  were  any  other  similar  sections  inside  the 

1 9 Internal  Revenue  Code  in  reference  to  the  income  tax? 

20  A.  I- 

21  Q.  Were  there  any  others  that  you  found? 

22  A.  Yes,  there  were  others  that  I found.  There  were  — as 

23  far  as  a person  made  liable  and  liable  for  die  tax,  this 

24  Section  1461  was  the  only  section  under  subtitle  A. 

25  Q.  Okay.  So  you  found  others  in  rderence  to  other  types 


1 of  taxes? 

2 A.  That's  correct,  in  alcohol,  tobacco,  excises  and  the 

3 other  sections  of  the  code,  yes,  but  in  this  particular  code, 

4 in  the  first  1600  sections  of  the  code,  which  is  individual, 

5 subtitle  A,  I found  nothing  else. 

6 Q.  So  what  conclusions  did  you  draw  as  a result? 

7 A.  Well,  the  conclusion  that  seemed  logical  to  me  was,  as 

8 the  tax  code  was  saying,  that  the  only  person  liable  for  the 

9 individual  income  tax  under  subtitle  A was  the  withholding 

10  agent  for  fordgn  — Pm  sorry,  for  nonresident  aliens  and 

1 1 foreign  corporations,  and  my  income  as  a pilot  did  not  fall 

12  under  that  category. 

13  Q.  Did  you  ccmsideryourselfancmresident  alien? 

14  A.  No,  I didn't.  Pm  an  American  citizen. 

15  Q.  Did  you  consider  ycxirself  a foreign  corporation? 

16  A.  No,  I didn’t. 

17  Q.  Were  you  making  payments  of  income  to  nonresident 

1 8 aliens  or  foreign  corporations? 

19  A.  No,  I was  not. 

20  Q.  All  right  With  that  in  mind,  did  you  believe  or  have 

21  any  belief  as  to  wh^er  you  were  required  to  file  a federal 

22  income  tax  return? 

23  A-  Well,  this  indicated  to  me  based  on  the  Privacy  Act 

24  saying  that  600 1 and  60 1 1 were  the  regulations  that  required 

25  me  to  complete  the  form,  that  I was  not  a person  required  to 
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1 file  that  form  based  on  1461. 

2 Q.  Now,  let  me  direct  your  attention  to  “ there  should  be 

3 a document  in  front  of  you  that  has  a big  24  on  it. 

4 A.  Yes. 

5 Q.  Do  you  have  it  in  front  of  you? 

6 A.  I do. 

7 Q.  Okay.  Is  that  a document  that  you  obtained  somewhere 

8 in  this  time  fiame  between  '93  and  maybe  late  '95? 

9 A.  Yes,  it  is. 

10  Q.  Is  that  something  that  you  read? 

1 1 A.  I did. 

12  Q.  Okay.  Tell  us  what  you  gathered  by  reading  that 

13  particular  document? 

14  A.  Well,  by  reading  the  document,  it  starts  out  with  26 

1 5 CFR  1. 1-1 , tax  on  individuals,  and  the  discussion  in  the  form 

16  is  about  something  known  as  an  OMB  number  and  a cross 

1 7 reference. 

18  Q.  Okay.  Did  you  engage  in  or  make  any  effort  — you 

1 9 mentioned  this  term  OMB,  what  that  might  mean? 

20  A.  Yes,  I did.  I did  some  research  and  foimd  out  that  the 

2 1 OMB  numbers  were  numbers  required  on  the  forms  and  that  the 

22  Congressional  Act,  the  Paperwork  Reduction  Act  was  the 

23  legislation  whidi  required  these  numbers  to  be  put  on  forms. 

24  Q.  You  mentioned  congressional  legislation,  the  Paperwork 

25  Reduction  Act.  What,  if  any,  effort  did  you  make  to  determine 
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1 what  that  was  and  what  it  required? 

2 A.  Again,  went  down  to  find  the  law,  and  read  it  and 

3 got  — made  myself  familiar  with  what  the  requirements  of  the 

4 Paper  Reductiem  Act  was. 

5 Q.  Tell  us  what  you  learned  as  a consequence. 

6 A.  I learned  that  similar  to  the  Privacy  Act,  Congress  and 

7 agencies  had  been  producing  a lot  of  paperwork,  a lot  of  forms 

8 and  people  were  getting  confused  as  to  which  forms  that  were 

9 required.  So  by  1980  - I believe  it  was  1980,  the  - 

10  Congress  passed  the  Paperwork  Reduction  Act.  What  this  act 

1 1 said  was  that  every  agency  ~ I need  to  back  up  about  the  law 

12  a little  bit,  if  I might 

13  Q.  Okay.  What  is  it  about  the  law  that  was  important  to 

14  you? 

15  A-  The  way  the  laws  are  promulgated,  the  - Congre.ss 

16  passes  a law,  the  law  is  then  given  to  the  agency  which  is 

17  responsible  for  developing  the  regulations  to  fit  that  law, 

18  and  those  regulations  have  to  be  published  in  what  is  called 

19  the  Federal  Registry,  which  is  the  citizens  newspaper  advising 

20  us  of  what  the  government  is  anticipating  to  do  with  us,  and 

2 1 once  those  — the  public  has  the  ability  to  comment  - 

22  MR-  MURPHY:  Judge,  could  we  approach? 

23  THE  COURT:  You  may. 

24  (The  following  proceedings  had  at  side-bar 

25  bench.) 
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1 MR.  MURPHY:  Judge,  Fm  getting  a little 

2 concerned  that  we're  going  beyond  taliking  about  her 

3 beliefe  into  what  the  law  is,  and  I don’t  believe  that’s  a 

4 correct  statement  of  the  law. 

5 MR.  BECRAFT:  I anticipated  that  in  advance, 

6 and  I told  the  jury  yesterday,  correct  me  if  Fm  wrong, 

7 but  I think  I brought  that  issue  up  when  we  were  going 

8 through  voir  dire,  but  I know  that  I did  it  in  my  opening 

9 statement,  and  I know  that  I ~ 

10  THE  COURT:  I think  Mr.  Murphy  is  light,  we're 

1 1 sort  of  trying  to  tell  what  the  law  is.  I will  just 

1 2 remind  the  jury  that  at  the  end  of  the  case,  I wUl  give 

1 3 the  instmctions  as  to  the  law,  and  whatever  the  witness 

14  or  the  lawyers  say  about  the  law  is  not  the  controlling 

1 5 law  in  ±e  case,  that  the  law  is  what  the  court  gives  them 

16  as  the  law,  and  that  may  help  us. 

17  She  can  — you  can  ask  her  what  she  believed 

1 8 the  law  to  be  and  why  did  she  believe  it,  and  the  jury  is 

19  going  to  have  to  decide  the  ultimate  question,  but  Mr. 

20  Murphy  is  correct  on  this. 

21  MR.  BECRAFT:  Thank  you.  Your  Honor. 

22  (The  following  proceedings  were  had  in  open 

23  court.) 

24  THE  COURT:  Ladies  and  gentlemen,  if  s a point 

25  that  we  need  to  always  keep  in  mind  diat  if  a witness  or  a 
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1 Fm  going  to  see  some  lawyers  who  have  been  waiting  to  see 

2 me  on  a matter  that  was  just  brought  to  my  attention  just 

3 about  30  minutes  ago,  and  they  have  been  waiting  that 

4 whole  period  of  time,  so  we  will  take  our  morning  break  a 

5 little  early.  Remember,  today  is  a day  where  we  take  a 

6 lunch  break  from  about  1 2:30  to  2:00,  and  I think  we're 

7 going  to  finish  ail  the  proof  probably  today,  it's  hard  to 

8 be  sure,  but  I think  we  will.  Don’t  discuss  the  case 

9 among  yourselves.  Don’t  let  anybody  talk  with  you.  We 

10  will  see  you  in  15  minutes. 

1 1 (Jury  out  at  10:25  am.) 

12  THE  COURT:  We  will  let /all  take  your  break 

1 3 so  everybody  gets  a restroom  break. 

1 4 (The  court  took  up  another  matter.) 

15  (Recess  taken  at  10:30  until  10:45  am.) 

16  THE  COURT:  Bring  the  jury  in. 

17  (Jury  in  at  10:46  a.m.) 

1 8 THE  COURT:  You  can  be  seated.  I think  you  can 

19  all  tell,  !hi  still  trying  to  deal  with  insurance  agents 

20  during  the  break.  It  doesn't  go  any  better  for  me  than 

2 1 you  guys.  Fm  sorry  it  has  taken  a little  bit  more  time, 

22  but  Fm  trying  to  deal  with  some  problems  that  I need  to 

23  get  taken  care  of  too.  Sorry.  I found  out  also  if  I 

24  tried  to  deal  with  them  after  5K)0  o'clock  or  before  8:30, 

25  it  doesn't  work  either. 


532 

1 lawyer  attempts  to  tell  you  what  the  law  is,  you  should 

2 not  accept  the  law  from  them.  It's  my  job  to  give  you  the 

3 accurate  statement  of  the  law,  and  you  should  not  be  in 

4 any  way  confrised  about  a statement  that  a lawyer  or  a 

5 witness  might  make  about  the  law. 

6 THE  WITNESS:  Right. 

7 THE  COURT:  I know  in  this  case  we’re  going 

8 into  an  inquiry  as  to  what  Ms.  Kuglin’s  beliefr  were,  and 

9 you’re  going  to  have  to  make  some  decisions  about  whether 

10  or  not  they  are  good  faith  and  there  will  be  various 

1 1 criteria  that  you  can  use  in  making  that  determination. 

12  So  a defendant  is  allowed  to  state  what  she  believes  the 

13  law  was,  obviously,  and  why  she  believed  thal  but  her 

14  statement  about  what  the  law  is  not  to  be  considered  by 

15  you  as  in  any  w^  reflecting  what  the  law,  in  fact,  is.  I 

16  will  give  you  those  statements.  We  may  need  to  remind  you 

17  of  that  a couple  of  times  during  the  trial. 

1 8 THE  WITNESS:  I apologize. 

19  THE  COURT:  Actually,  we’re  going  to  take  a 

20  short  break  and  discuss  what  we  talked  about  a little  bit, 

21  it  might  make  us  a little  more  efficient  in  the 

22  presentation,  and  it's  not  inappropriate  to  make  sure  that 

23  we  know  exactly  how  we're  going  to  proceed.  We’ie  going 

24  to  take  a 15-mimite  morning  break.  We  didn't  get  a break 

25  earlier.  We  actually  started  pretty  early  in  here,  and 
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1 Gentlemen,  ladies,  you  may  proceed, 

2 MR.  BECRAFT:  May  it  please  the  court 

3 Q.  Ms.  Kuglin,  let  me  give  you  a direction  here,  can  you 

4 pull  out  the  documents  that  have  a big  26  and  big  27  and  big 

5 28  and  big  29  on  them?  Do  you  have  those  in  front  of  you? 

6 A.  I have  them  in  front  of  me. 

7 Q.  The  one  that  has  the  numbers  well , how  about  also 

8 25,  do  you  have  that  in  front  of  you? 

9 A I do  now. 

10  Q.  Okay.  Now,  can  you  describe  the  one  that  has  the 

1 1 number  25  on  it  for  me,  please? 

12  A.  Yes,  this  is  entitled  the  Intenial  Revenue  Cumulative 

13  Bulletin  1985<1  January  through  June. 

14  Q.  Do  you  have  a recollection  judgment  as  to  whether  or 

1 5 not  that  is  a document  that  you  read  and  relied  upon  at  some 

16  stage  before,  say,  April  the  I5th  of  1996? 

17  A.  Yes,  it  is. 

18  Q.  Okay.  How  was  your  attention  directed  to  that 

19  document? 

20  A.  My  attention  was  directed  to  this  document  through  the 

2 1 Paper  Reduction  Act. 

22  Q.  Did  you  have  an  understanding  — give  us  a brief 

23  description  as  to  your  understanding  and  belief  about  what  the 

24  Paperwork  Reduction  Act  was? 

25  A.  My  brief  understanding  about  the  Paperwork  Reduction 
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1 Act  was  that  it  was  a legislative  action  by  Congress  in  order 

2 to  get  a handle  on  the  number  and  amount  of  information 

3 gathering  forms  that  the  agencies  and  the  government  were 

4 promulgating. 

5 Q.  Okay.  And  did  you  have  any  understanding  as  to  whedier 

6 or  not  there  was  some  type  of  a requirement  imposed  on 

7 government  agencies  in  reference  to  this  paperwork  and  0MB 

8 numbers? 

9 A.  My  understanding  is  that  when  — before  a regulation 

1 0 could  be  enfmced,  before  an  information  gathering  document 

1 1 could  be  authorized,  both  the  regulation  and  the  document  had 

12  to  be  submitted  to  the  office  of  management  and  budget  for 

1 3 approval. 

14  Q.  And  what  was  your  understanding  about  how  something  was 

1 5 approved  by  ofBce  management  and  budget? 

1 6 A.  My  understanding  about  how  these  documents  were 

1 7 approved  was  that  the  office  of  management  and  budget, 

1 8 otherwise  known  as  the  OMB  for  short  would  read  the 

19  regulation,  determine  that  it  was  a valid  regulation,  they 

20  would  then  review  the  information  gathering  form  which  was 

2 1 attached  to  that  regulation  or  form,  and  once  they  had 

22  determined  that  both  the  regulation  and  the  form  were 

23  appropriate  that  they  would  affix  an  OMB  number  to  that  form, 

24  and  that  the  OMB  number  on  that  form  could  only  that  form 

25  could  not  be  cross  referenced  to  another  leguladoxL 
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1 Q.  Now,  do  you  have  - I think  I noticed  earlier  in  the 

2 day  that  you  had  a ^95  1 040  instniction  booklet  there  with 

3 you? 

4 A.  Yes,  I do. 

5 Q.  Can  I ask  this  simple  question?  Did  you  make  an 

6 inquiry  back  when  you  were  studying  this  Paperwork  Reduction 

7 Act  as  to  what  OMB  control  number  appeared  on  the  Form  1 040? 

8 A.  Yes,  I did. 

9 Q.  Okay.  Do  you  have  that  in  front  of  you? 

10  A.  Yes,  I do. 

1 1 Q.  Do  you  have  a Form  1040  in  front  of  you? 

12  A.  Yes,  I do. 

1 3 Q.  Did  you  make  such  an  examination  back  whenever  you  were 

14  doing  this  in  '93,  '94,  *95  as  to  what  OMB  control  number 

15  appeared  on  the  Form  1040? 

16  A.  Yes,  I did. 

17  Q.  What  did  you  leam? 

18  A.  1 learned  that  the  OMB  number  on  the  Form  1040  is  OMB  ^ ^ 

19  number  1545-0074. 

20  Q.  Now,  let  me  direct  your  attention  to  the  exhibit  that 

21  has  a big  25  on  it 

22  A.  I have  got  ttiat. 

23  Q.  Okay.  Tell  us  what  you  did  once  you  cbtained  that 

24  document.  Exhibit  Number  24  or  big  25? 

25  A.  I knew  through  the  Paperwork  Reduction  Act  that  every 
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1 agency  was  required  to  publish  a cross  reference  or  an  index, 

2 cross  referencing  the  regulations  with  the  approved 

3 information  gathering  forms. 

4 Q.  Now,  briefly  identify  26  and  27  for  us,  please. 

5 A.  26  and  27  is  entitled  1993  instructions  for  form  2555. 

6 0-  And  27  is? 

7 A.  27  is  form  2555. 

8 Q.  All  right.  Are  these  documents  that  you  read  and 

9 relied  upon,  say,  sometime  prior  to  April  15th  of '%? 

10  A.  Yes,  they  are. 

1 1 MR  BECRAFT:  Your  Flonor,  could  I move  for  the 

1 2 admission  of  those  next  three? 

13  MR  MURPHY:  No  objectiorL 

14  THE  COURT:  Yes.  They're  received  as  37, 38 

15  and  39. 

16  THE  COURT:  Can  I ask  you  a simple  question? 

17  Wait  just  one  second.  We  keep  a running  list,  ladies  and 

1 8 gentlemen,  and  if  the  deputy  is  ix>t  here,  I maintain  a 

19  duplicate  list,  that's  why  we  have  to  do  that,  and 

20  sometimes  folks  don't  know  that  I have  to  do  that. 

2 1 MR  BECRAFT:  Your  Hrmor,  I wrote  down  a note, 

22  the  one  that  says  25,  put  37  on  it. 

23  THE  COURT:  Oh,  okay.  Letmesee25. 

24  THE  WITNESS:  Did  I not  pass  them  to  you? 

25  THE  COURT:  No,  ma'am,  thafs  why  I do  that 
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1 Make  sure  I have  got  them  all.  I don't  think  so.  I have 

2 got  26  and  I have  got  27. 

3 THE  WITNESS:  Oh.  I'm  sorry,  25  is  the  one  I 

4 have. 

5 THE  COURT:  Yes,  ma'am,  that's  what  we're 

6 looking  for.  All  right.  There  we  go. 

7 MR.  BECRAFT:  26  will  have  38,  Your  Honor. 

8 THE  COURT:  I have  got  it  now.  Tbanks  so  much. 

9 And  I will  hand  it  back  in  just  a second,  let  me  make  a 

10  notatioiL 

1 1 (Exhibit  Number  37  was  marked.  Description: 

12  IRS  Bulletin.) 

13  (Exhibit  Number  38  was  marked.  Description: 

14  1993  Form  2555  hostructions,) 

15  (Exhibit  Number  39  was  marked.  Description: 

16  1993  Fonn  2555.) 

17 

1 8 THE  COURT:  You  may  proceed. 

19  MR  BECRAFT:  Thank  you.  Your  Honor. 

20  THE  COURT:  Thank  you. 

21  Q.  Now,  Ms.  Kuglin,  you  have  in  fr’ont  of  you  Exhibits  37, 

22  38  and  39,  correct? 

23  THE  COURT:  I have  still  got  38  and  39. 

24  Q.  Can  we  proceed  without  that? 

25  A.  Yes,  we  can. 
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1 Q.  All  right.  And  once  you  made  this  comparison,  you  had 

2 Exhibit  Number  37  in  your  hand  which  listed  some  0MB  control 

3 numbeis  and  you  had  Exhibit  Number  26  and  27  in  your  hand, 

4 what  conclusions  did  you  draw? 

5 A.  Well,  I drawed  -- 1 drew  the  conclusion,  after  seeing 

6 Form  2555  which  had  the  OMB  control  number  0067,  which  the 

7 cross  reference  said  was  the  appropriate  information  gathering 

8 form  for  the  individual  income  tax,  2555,  and  the  heading  of 

9 that  form  is  --  excuse  me  - the  title  on  that  form  is  foreign 

10  earned  income. 

1 1 Q.  Now,  looking  at  the  one  that  has  Exhibit  Number  28  on 

12  it. 

13  A.  You’ll  have  to  tell  me  which  form,  since  they  have 

14  changed  the 

15  0-  No,  this  one  -- 

1 6 A.  — the  numbers. 

17  Q.  This  one  should  only  have  28  on  it 

1 8 A.  I have  got  that.  Treasury  Decision  2313. 

19  Q.  Right  Now,  were  you  obtaining  documents  like  that 

20  from  a wide  variety  of  sources? 

21  A.  Yes. 

22  Q.  Did  you  obtain  that  before  — sometime  before  Apml 

23  l5thofl996? 

24  A.  Yes,  I did. 

25  Q.  Okay.  Is  that  something  you  read  and  relied  upxm? 


1 A.  Yes,  I did. 

2 Q.  And  it  related  to  your  formation  of  your  beliefs  about 

3 whether  or  not  you  were  required  to  file  an  income  lax  return? 

4 A.  That's  correct. 

5 MR.  BECRAFT:  Your  Honor,  I move  for  the 

6 admission  of  the  document  that  has  the  big  28  on  it. 

7 MR.  MURPHY:  No  objection.  Your  Honor. 

8 THE  COURT:  Exhibit  40. 

9 (Exhibit  Number  40  was  marked.  Description; 

10  1916  Treasury  Decision.) 

11  Q.  Tell  what  it  was  you  learned  by  reading  that? 

12  A.  Well,  this  was  in  regard  to  the  taxation  of  nonresident 

1 3 aliens  and  foreign  corporations. 

14  Q.  Do  you  need  the  document  back? 

15  A.  That  would  pnobabiy  be  helpful. 

16  Q.  Look  at  that  document  and  give  us  the  refined  essence 

17  of  what  you  learned  from  it? 

18  A.  Well,  initially,  it  talks  about  the  Brushaber  case  in 

19  which  it  says  that  they  hereby  held  that  the  income  aceming 

20  to  nonresident  aliens  in  the  form  of  interest  and  from  bonds 

2 1 and  dividends  of  the  stock  of  domestic  corpx>rations  is  subject 

22  to  the  income  tax  imposed  by  the  Act  of  October  13,  1913.  In 

23  other  words,  the  16th  Amendment. 

24  Q.  Is  there  anything  in  there  that  relates  to  the  filing 

25  ofFoim  1040? 
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1 A.  Let  me  read  on.  There  is  one  mention  of  a form,  and  it 

1 1040,  and  I missed  that  as  I was  reading  it. 

2 says  that  — it’s  at  the  end  of  quite  a long  p>aragraph,  so  I 

2 Q.  Okay. 

3 will  just  summarize  the  p>aragraph,  it  talks  about  nonresident 

3 A.  My  other  form  was  highlighted. 

4 aliens  and  such,  and  it  says  that  sum  will  be  sufficient  to 

4 Q,  Let  me  ask  you  this  question:  What  was  going  through 

5 p»y  the  normal  tax  of  one  pjercent  imposed  by  law  and  shall  be 

5 your  mind  at  this  stage  about  whether  or  not  you  were  required 

6 made  on  an  annual  return  of  1042.  There  is  another  fonn,  form 

6 to  file  a Form  1040? 

7 1008  for  deductions  applicable  to  nonresident  aliens  and  other 

7 A.  Well,  the  documents  that  I had  in  front  of  me,  which 

8 agents  and  representatives. 

8 were  goveminent  documents  and  the  cross  reference,  which  is 

9 Q.  Did  you  reach  any  conclusion  as  to  whether  or  not  what 

9 required  by  every  agency  to  be  completed,  indicated  to  me  that 

10  they  were  talking  about  in  that  treasury  decision  had  any 

10  the  only  form  that  had  been  apjproved  by  the  office  of 

1 1 apTplication  to  you? 

1 1 management  and  budget  for  the  individual  income  tax  was  the 

1 2 A.  I did  not.  There's  another  mention  of  a form  on  the 

12  fonn  1545-0067,  entitled  foreign  earned  income.  It  confirmed 

13  third  p3age. 

13  for  me  what  I had  found  in  the  tax  code  under  146 1 . The  only 

1 4 Q.  Let  me  direct  your  attention  — 

14  section  under  subtitle  A individual  income  tax,  which  makes 

15  A Yes. 

1 5 any  pjerson  liable  for  the  tax  on  subtitle  A,  which  is 

1 6 Q.  There’s  a p)age  that  has  53  at  the  top. 

16  nonresident  alien  — I’m  sorry,  the  withholding  agent  for 

17  A.  Yes. 

17  nonresident  aliens  and  foreign  corp>orations,  and  I realized 

18  Q.  Okay.  And  then  using  that  p>age  at  the  very  bottom 

1 $ that  I did  not  fit  in  either  one  of  those  categories  and. 

1 9 going  over  to  page  54. 

19  therefore,  that  Form  2555  was  not  aprpiicable  to  me. 

20  A.  Yes. 

20  Q.  Now,  let  me  ~ you  did  some  other  studies,  and  let  me 

2 1 Q.  Is  that  a section  that  you  read  and  relied  upon? 

2 1 direct  your  attention  to  Exhibit  Number  4 1 , if  I may.  Big 

^ 

22  A.  Yes.  The  responsible  heads,  agents  or  repjrcsentatives 

22  thidr  one. 

23  of  nonresident  aliens  who  are  in  charge  of  the  p>rop)erty  owned 

23  A Yes. 

24  or  business  carried  on  within  the  United  States  shall  make 

24  Q.  Is  that  something  that  you  read,  studied  and  relied 

25  full  and  complete  return  of  the  income  tax  form  on  the  Form 

25  upxm? 
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1 A.  Absolutely.  That  was  a long  read. 

2 0-  Okay.  Just  tell  us  what  you  learned  by  reading  that 

3 document. 

4 A.  This  document  is  entitled  Jurisdiction  Over  Federal 

5 Areas  Within  the  United  States,  a report  of  the 

6 interdepartmental  committee  for  the  study  of  jurisdiction  over 

7 federal  areas  within  the  states.  This  was  submitted  to  the 

8 attorney  general  and  transmitted  to  the  president  on  June  of 

9 1957.  President  Eisenhower  was  interested  in  finding  out  what 

1 0 the  jurisdictional  limitations  of  the  federal  government  was, 

1 1 and  he  asked  the  state's  attorney  general  to  compile  a 

12  document. 

1 3 Q.  Can  you  give  us  the  refined  essence  of  what  it  was  that 

14  you  learned  by  reading  that  document? 

15  A-  Yes,  I found  out  that  federal  jurisdiction  extended 

1 6 into  the  state  territories  in  one  of  three  ways  they  could 

17  have  acquired  that.  One  of  die  ways  was  that  land  within  the 

1 8 states  could  be  sold  to  the  federal  government  and,  therefore, 

1 9 they  would  acquire  jurisdiction  over  that,  that  land  could  be 

20  ceded  by  the  legislature  under  certain  prescribed  methods  to 

2 1 the  federal  government  for  its  military  grounds,  other 

22  facilities,  and  that  federal  jurisdiction  applied  to  those 

23  areas.  And  that  the  third  way  that  the  government  could 

24  receive  federal  jurisdiction  within  the  states  was  when  a 

25  territory  became  a state,  the  government  could  retain 
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1 jurisdiction  over  some  of  that  land. 

2 Q.  Now,  was  this  — is  this  an  official  government 

3 document  to  your  understanding? 

4 A.  To  my  understanding,  it  is. 

5 Q.  Did  what  you  read  - what  you  read  in  that  work,  did  it 

6 have  an  impact  on  your  beliels  regarding  your  requirement  to 

7 file  Form  1040? 

8 A.  Yes,  it  did  because  - yes,  it  did. 

9 Q.  Okay.  What  was  it? 

10  A.  Well,  it  said  to  me  that  because  the  federal  government 

1 1 had  not  acquired  jurisdiction  over  where  I lived,  the  area 

12  that  I lived  or  over  the  place  that  I worlred,  employment,  that 

1 3 this  was  not  subject  — that  I was  not  subject  - a person 

14  subject  to  that  jurisdiction  in  regards  to  the  income  tax,  and 

1 5 with  ail  of  the  other  substantiated  the  other  court  cases 

16  and  things  that  1 had  read.  Also,  I looked  in  the  index  to 

1 7 find  out  what  the  jurisdiction  of  die  federal  government  in 

1 8 the  realm  of  income  tax  was,  aixi  the  only  thing  I could  find 

19  in  the  index  was  in  reference  to  the  state's  ability  to  tax 

20  people  that  were  on  federal  land.  There  was  no  reference 

2 1 whatsoever  of  the  ability  of  the  federal  government  to 

22  directly  tax  property  diat  I owned. 

23  Q.  Now  - 

24  MR.  MURPHY:  Judge,  could  we  approach? 

25  THE  COURT:  You  may. 
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1 (The  following  proceedings  had  at  side>bar 

2 bench.) 

3 MR.  MURPHY:  Judge,  Fm  going  to  object.  WeVe 

4 getting  back  into  the  Icmg  narrative. 

5 MR.  BECRAFT:  If  I can  tell  the  court,  Ita 

6 through  offering  exhibits.  I am  at  the  stage  now  where 

7 we're  getting  ready  to  go  into  the  long  stretch,  what  she 

8 did  with  the  IRS,  letters  you  wrote,  those  Don  Roberts' 

9 letter  and  we're  wrapping  up. 

10  MR,  MURPHY:  Fm  going  to  object  to  any  mention 

11  of  the  Roberts'  letters  at  all. 

12  THE  COURT:  There's  no  indication  that  there 

1 3 were  no  opinions  which  she  relied,  so  they're  just 

14  hearsay. 

15  MR.  BECRAFT:  Okay.  Just  to  tell  the  court 

16  where  I'm  headed,  we  have  concluded  all  her  belief. 

17  THE  COURT:  Are  we  going  to  finish  before 

18  lunch? 

19  MR.  BECRAFT:  Fm  hoping  maybe  1 5 minutes  for 

20  me  and  then  it  depends  on  Mr.  Murphy. 

21  THE  COURT:  AU  right. 

22  (The  following  proceedings  were  had  in  open 

23  court.) 

24  MR.  BECRAFT:  Before  I proceed,  can  I get  an 

25  exhibit? 
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1 THE  COURT:  We  have  to  let  Mrs.  Parker  have  a 

2 chance  to  replug  her  equipment  in. 

3 MR.  BECRAFT:  May  I approach  the  witness  with  a 

4 couple  of  exhibits.  Your  Honor? 

5 THE  COURT:  You  may. 

6 Q.  Ms.  Kuglin,  there  has  been  offered  into  evidence,  I 

7 don’t  know  the  exhibit  number  for  it,  but  the  ^2  return , is 

8 that  correct? 

9 A.  That  is  correct. 

10  Q.  And  that  was  prepared  by  an  accountant,  is  that 

1 1 correct? 

12  A.  That's  correct. 

13  Q.  Mr.  Napp? 

14  A.  Yes,  sir. 

15  Q.  Did  you  file  a '93  return? 

16  A.  No,  ldidrx>t. 

1 7 Q.  And  at  die  time  diat  you  — where  were  you  living  then, 

18  in '93? 

19  A.  I was  living  where  I am  now,  200  Wagner  Place. 

20  Q.  Shelby  County,  Tennessee? 

21  A.  Yes,  sir. 

22  Q.  Downtown  Memphis? 

23  A.  Yes. 

24  Q.  And  where  did  you  work? 

25  A.  I worked  at  Federal  Express. 
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1 Q.  Out  at  the  aiiport? 

2 A.  That's  correct. 

3 Q.  Also  in  Shelby  County? 

4 A.  Yes. 

5 Q.  And  I think  we  got  evidence  here  that  — you  were 

6 either  sent  checks  £rom  or  there  was  an  account  that  you  had 

7 at  the  Credit  Union  where  FedEx  just  deposited  your  paycheck 

8 into  the  account? 

9 A.  Yes. 

10  Q.  Did  that  happen  from  '92,  '93,  forward? 

1 1 A.  I believe  that  that  is  the  case.  I'm  not  quite  sure 

1 2 when  I set  up  automatic  deductions.  I was  flying 

1 3 international  at  that  time,  and  it  was  convenient. 

14  Q.  Now,  there's  a '90  Form  W-4  that's  submitted  into 

1 5 evidence,  and  do  you  recall  that  it  says,  you  know,  you're 

1 6 taking  your  normal  exemptions? 

17  A.  Correct. 

18  Q.  Now,  we  don’t  have  anything  here  for  '93,  *94,  but  were 

1 9 you  subjected  to  withholding  in  '93  and  *94? 

20  A.  Yes. 

21  Q.  And  do  you  have  a judgment  or  recollection  as  to 

22  approximately  what  the  rate  of  withholding  was  for  you  during 

23  '93  and '94? 

24  A.  I'm  not  sure  of  the  total  amounts,  I believe  it  was 

25  specified  yesterday  it  was  about  in  the  30  or  S40,000  ranges. 
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1 Q.  You  don't  have  any  contentions,  whatever  those 

2 figures  - 

3 A.  Yeah. 

4 Q.  - they're  correct? 

5 A.  That’s  correct. 

6 Q.  Did  you  file  a '94  return? 

7 A.  No,  I did  not. 

8 Q.  Did  you  file  a '95  return? 

9 A.  No,  I did  not. 

10  Q.  Were  you  subjected  to  withholding  in  '95? 

11  A.  Yes,  I was- 

12  Q.  So  what  did  you  do  ultimately  regarding  this  problem  of 

13  withholding  firom  your  pay? 

14  A.  Ultimately,  by  December  30th  of  1995, 1 come  to  the 

1 5 conclusion  that  there  was  ~ I had  found  significant  enough 

16  information  to  really  question  the  fact  that  I was  required  to 

1 7 file  the  Form  1040,  the  question  that  whether  or  not  it  was  an 

1 8 appropriate  document  and  a required  document. 

19  Q.  Okay.  Now,  let  me  direct  your  attention  to  — can  you 

20  take  a look  at  those  exhibits  in  front  of  you  and  pull  out  47, 

2 1 the  one  that  has  47  on  it  and  the  one  that  has  48? 

22  A.  Can  you  teU  me  the  name  of  — in  this  pile? 

23  Q.  I believe  so. 

24  A.  The  ones  that  you  just  gave  me? 

25  Q.  No,  not  die  ones  that  I just  gave  to  you.  In  the  stack 
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1 that  you  had  when  you  began  your  testimony  this  morning. 

2 A.  All  right. 

3 Q.  I believe  they're  your  letters  bearing  your  signature 

4 in  October  of  '95  and  November  of  '95.  Do  you  have  them? 

5 A.  I have  these  letters. 

6 Q.  Before  we  get  into  the  substance  of  that,  did  you  have 

7 any  conversations  with  anybody  at  the  IRS  sometime  in  1995 

8 that  related  to  your  investigations  of  the  tax  laws? 

9 A.  Yes,  1 did.  I had  an  acquaintance  — 

10  MR  MURPHY:  Judge,  can  we  approach? 

11  THE  COURT:  You  may. 

12  (The  following  proceedings  had  at  side-bar 

13  bench.) 

14  MR  MURPHY:  Judge,  I don't  know  that  her 

1 5 conversations  with  the  IRS  are  relevant  It’s  hearsay. 

16  MR  BECRAJT:  1 was  merely  pinpointing  a time. 

17  I'm  not  going  to  — Tm  going  to  expressly  disinvite  her 

18  to  relating  what  they  said,  Y our  Honor,  and  merdion  that 

1 9 she  had  a meeting  in  July,  that  she  reached  certain 

20  conclusions.  They  have  an  effect  upon  the  other  reasons 

2 1 why  she  wrote  those  letters  in  October  and  November. 

22  Although  we  do  have  a date  of  the  meeting  with  the  IRS, 

23  not  that  Fm  going  to  offer  it.  Your  Honor.  I just 

24  mention  that  in  passing. 

25  THE  COURT:  Okay. 
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1 (The  following  proceedings  were  had  in  open 

2 court.) 

3 Q.  Just  to  make  a point  — just  to  make  a point,  did  you 

4 have  some  type  of  actual  sit  down  face-to-face  meeting,  not  in 

5 reference  to  yourself,  but  in  reference  to  someone  else,  in 

6 reference  — with  some  IRS  agents  in  the  summer  of  '95? 

7 A,  That's  correct,  yes,  I did. 

8 Q.  Let's  not  get  into  the  substance  of  that,  okay.  Now, 

9 what  was  your  — what  was  going  through  your  mind  at  that 

10  stage  after  that  meeting? 

1 1 A.  I had  — the  thing  that  was  going  through  my  mind  based 

12  on  the  meeting  was  that  contrary  to  the  information  on  the 

13  documents  which  said  that  I could  go  to  the  IRS  and  ask  the 

14  questions  that  I had  in  regard  to  my  liability  under  the 

15  individual  income  tax  ~ 

16  MR.  MURPHY:  Judge,  could  we  approach? 

17  THE  COURT:  AU  right. 

18  (The  following  proceedings  were  had  in  open 

19  court.) 

20  MR.  MURPHY:  Judge,  Fm  going  to  object  to 

21  relevance.  ^Vhat  does  this  have  to  do  with  her  belief? 

22  MRBECRAFT:  Her  intent  and  belief  led  her — 

23  Fm  getting  ready  to  offer  those  two  letters,  October  and 

24  November  of  '95  that  she  wrote  to  the  Internal  Revenue 

25  Service,  Y our  Honor. 
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1 THE  COURT:  Do  you  have  any  objection? 

2 MR.  MURPHY:  I don’t  have  any  objection  to  die 

3 letters.  Judge. 

4 MR.BECRAFT;  I will  speed  it  up.  Til  move  to 

5 the  - 

6 THE  COURT:  Move  to  tte  letters.  Good. 

7 MR.BECRAFT:  Thank  you. 

8 (The  following  proceedings  were  had  in  open 

9 court.) 

1 0 Q.  Ms.  Kuglin,  let  me  direct  your  attention,  let's  just  go 

11  to  the  heart  of  the  matter,  to  the  letter  that,  I believe  you 

12  wrote  in  October  of '95.  It  has  a big  47  on  it 

13  A.  I have  got  that  letter. 

14  Q.  Okay.  Now,  does  it  have  a date  on  it? 

15  A.  Yes,  it  does.  It  is  October  the  18th,  1995. 

1 6 Q.  All  right.  And  take  a look  at  the  next  one. 

17  A.  That  one  is  dated  November  25th  of  1995. 

18  Q.  All  right.  Are  those  letters  that  you  composed? 

19  A.  Yes,  they  arc. 

20  Q.  All  right.  Do  they  relate  to  your  tax  liens  or  tax 

2 1 positions? 

22  A.  They  relate  to  the  questions  that  1 wanted  to  ask,  yes. 

23  Q.  Okay.  And  to  whom  are  diey  addressed? 

24  A.  They  were  addressed  — the  October  the  1 8th  letter  was 

25  addressed  to  the  Internal  Revenue  Service,  Menphis,  Tennessee. 
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1 Q.  What  with  the  other  one? 

2 A.  The  other  one  was  addressed  to  the  Internal  Revenue 

3 Service  in  Memphis,  attention  of  James  Gaither,  chief 

4 collection  branch. 

5 Q.  All  right.  Did  you  sign  those  letters  and  mail  them  to 

6 the  ms? 

7 A.  Yes,  I did,  and  I have  certified  copies  of  the  receipt. 

8 Q.  So  you  sent  them  certified  to  the  IRS? 

9 A.  Yes,  I did. 

10  MR.  BECRAFT:  Your  Honor,  I move  for  the 

1 1 admission  of  the  documents  that  have  47  and  48  on  it. 

12  MR.  MURPHY:  Judge,  there's  some  attachments 

13  on,  I believe  it's  48  that  Fm  taking  the  position  that 

14  aren't  admissible. 

15  THE  COURT:  Let  me  take  a look  at  them  and  we 

16  will  go  over  them  at  side  bar. 

17  (The  following  proceedings  had  at  side-bar 

18  bench.) 

19  MR.  MURPHY:  Judge,  I believe  it's  48,  there's 

20  an  attachment,  1 don't  know  if  it  is  from  the  IRS,  it  says 

2 1 someone  is  not  liable  to  file  a tax  return.  The  names  are 

22  blacked  ouL  Judge,  I don't  think  that  ought  to  come  in. 

23  There's  two  of  them. 

24  THE  COURT:  Let's  make  sure  we're — 

25  MR.  BECRAFT;  Of  course  — yeah,  those  are  it. 
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1 THE  COURT:  These  are  letters  which  arc  from  ~ 

2 of  an  individual  in  Delano,  Califcmia,  that  the  name  is 

3 blacked  out,  the  taxpayer’s  name  is  blacked  out,  and  the 

4 taxpayer  in  Ogden,  Utah,  and  the  name  is  also  blacked  out 

5 on  that,  so  these  are  hearsay  documents,  and  they're 

6 not  — 

7 MR.  BECRAFT:  I would  redact  them.  Your  Honor. 

8 THE  COURT:  Subject  to  any  — 

9 MR.  MURPHY:  Judge,  I don't  have  a problem  with 

10  the  exhibit. 

1 1 MR.  BECRAFT:  Can  I tear  them? 

1 2 THE  COURT;  Let's  see  if  we  can't  find  a staple 

13  remover. 

14  MR.  BECRAFT:  I will  pull  those  apart  without 

1 5 those  pages. 

16  THE  COURT:  Sure. 

17  MR  BECRAFT:  And  I see  a stapler  light  there. 

18  I will  pull  out  those  two  appending  documeirts,  and  now  we 

1 9 can  staple  it  back. 

20  THE  COURT:  Okay.  All  right,  gentlemen. 

2 1 (The  following  inoceedings  were  had  in  open 

22  court.) 

23  THE  COURT:  We  will  mark  Exhibit  41  and  Exhibit 

24  42.  41  is  an  October  18,  1995  letter  to  the  Internal 

25  Revenue  Service  from  Ms.  Kuglin,  and  Exhibit  42  is  a 
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1 November  25th,  1995  letter  with  certain  attachments,  and 

2 ifs  addressed  to  Internal  Revenue  Service  to  Mr.  Gaither 

3 from  Ms.  Kuglin. 

4 (Exhibit  Number  41  was  marked.  Description: 

5 October  18,  1995  Letter.) 

6 (Exhibit  Number  42  was  marked.  Description; 

7 November  25,  1995  Letter.) 

8 Q.  Ms.  Kuglin,  what  was  going  through  your  mind  at  that 

9 dme,  what  did  you  believe  about  the  necessity  on  your  part  to 

10  file  Fonns  1040? 

1 1 A At  that  time,  based  on  my  research,  based  on  the 

12  government  documents  that  1 relied  upon,  the  1040  was  not  the 

13  form  that  I had  — excuse  me,  let  me  start  diis  again.  I come 

14  to  the  conclusion  or  the  belief  that  there  was  no  regulation 

15  in  the  Internal  Revenue  Coefe  that  made  me  liable  for  the 

16  individual  income  tax  and  that  the  1040  fonn,  there  was  no  law 

17  that  required  me  to  file  that  form  for  that  paiticuiar  tax. 

18  Q.  Looking  at  Exhibit  NunJser  4 1 , did  you  pose  certain 

19  questions  in  the  letter? 

20  A.  This  is  the  new  4 1 we're  talking  about? 

21  Q.  Yes.  It  will  have  a yellow  sticirer  on  it  that  says  4 1 

22  now. 

23  A.  And  would  you  repeat  your  question? 

24  Q.  Did  you  pose  by  means  of  that  letter  certain  questions? 

25  A.  Yes,  I did. 
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1 Q.  Wlut  were  the  questioos  dut  you  posed  to  the  Internal 

2 Revenue  Service? 

3 A.  The  initial  question  was  in  regard  to  the  0MB  cross 

4 reference  nun^er  and  the  fact  that  the  1040  form  had  the 

5 1545-0074  number  on  it,  and  the  cumulative  bulletin  index 

6 showed  that  the  only  form  that  hzid  been  approved  for  the 

7 individual  income  tax  was  the  2555  form,  foreign  earned 

8 income.  I listed  a court  case  that  said  for  federal  tax 

9 purposes,  federal  regulations  govern,  and  I discussed  my 

1 0 understanding  of  die  requirement  of  the  statutes  and 

1 1 implementing  regulations  in  regard  to  determining  liability 

12  for  any  individual  in  regard  to  the  taxes. 

1 3 Q.  Now,  sometime  later  — let  me  ask  you  this  question: 

14  Were  the  questions  that  you  posed  in  diat  letter,  were  they 

1 5 answered  by  the  ERS? 

1 6 A.  No,  they  were  not  And  I,  in  the  last  paragraph  of 

1 7 that  letter,  I did  make  a note  that  if  I did  not  receive 

1 8 answers  to  the  above  requested  information  widiin  ten  days  of 

1 9 certified  receipt  date,  it  will  indicate  to  me  that  even  in 

20  absence  of  receipt  of  a Form  2358C,  which  is  a form  that  says 

2 1 I'm  not  required  to  file,  that  you,  the  IRS,  are  in  agreement 

22  with  my  assessment  that  there  is  not  a requirement  for  me  to 

23  return  to  you  a completed  Fcnm  1040. 

24  MR,  BECRAFT:  May  I approach  the  wilncss.  Your 

25  Honor? 
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1 THE  COURT:  Yes,  you  may. 

2 Q,  Can  you  hand  me  the  next  exhibit,  November? 

3 A.  Yes. 

4 Q.  Now,  I have  on  the  Elmo  here  your  letter  dated  November 

5 the  25th  of  1995. 

6 A.  Yes. 

7 Q.  Sent  to  the  Internal  Revenue  Service.  Was  there 

8 something  that  prompted  this? 

9 A.  I did  not  get  a response  for  my  first  letter,  and  I had 

10  received  a CP  5 15,  5 16, 5 17  and  5 1 8 letters  which  were 

1 1 requests  for  a 1 040  form  to  be  filed. 

12  Q.  Now,  let  me  direct  your  attention  to  the  second  page  of 

13  this  letter.  You  sent  it  certified,  right? 

14  A.  That's  correct. 

1 5 Q.  And  you  got  the  certified  return  receipt  here? 

16  A.  Yes. 

17  Q.  Now,  the  second  page  of  this  letter  that  I have  got  on 

18  the  screen,  ifs  kind  of  light,  but  is  this  the  series  of 

19  questions  that  you  were  posing  at  that  time  to  this  addressee 

20  of  Ais  letter,  Mr.  GaiAer? 

21  A,  Yes,  Acy  arc. 

22  Q.  Okay.  Describe  Aose  questions  for  us. 

23  A.  Well,  my  monitor  is  a little  blurry. 

24  THE  COURT:  You  can  focus  it  and  make  it  a 

25  liAe  larger. 
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1 A.  That's  fine.  The  first  question  that  1 posed  ~ 

2 actually,  I said,  Aerefore,  if  you  feel  I have  been 

3 misinformed  regarding  Ac  above  information,  please  provide  me 

4 wi A Ae  following  or  give  me  an  appointment  wi A someone  who 

5 can.  And  this  was  based  on  Internal  Revenue  Code  61 10.  The 

6 first  question  that  I asked  Aem  to  address  was  Ae  statute 

7 askmg  Aem  for  Ae  statutes  and  implementing  regulations 

8 which  required  that  I file  a tax  return.  Two,  1 wanted  Ae 

9 statutes  and  implementing  regulations  which  specifically 

10  designate  Ae  exact  tax  for  which  I am  liable  for  on  Ae  1040 

11  fonn.  Third  question,  Ae  statutes  and  implementing 

12  regulations  which  auAorizes  Ae  IRS  to  enforce  number  one, 

13  Ae  statutes  and  implementing  regulations  which  auAorizes  Ae 

14  IRS  to  compute  taxes,  penalty  and  mterest  based  on  income 

1 5 reported  to  you  by  any  employer  — Irii  sorry,  my  employer, 

16  banks,  et  cetera,  as  shown  on  page  five  of  your  letter.  And 

17  five,  in  lieu  of  one  through  four  above,  a letter  2358C 

1 8 determination  letter  stating  to  me  that  I am  no  longer 

1 9 required  to  file  a tax  return.  I am  receivmg  — Icf  s see,  I 

20  am  reserving  all  of  my  rights  in  this  matter.  Respectfully 

2 1 awaiting  your  reply,  Vemice  Braendli  Kuglin. 

22  Q.  Did  you  receive  any  reply  to  this  letter? 

23  A.  No,  sir,  I Ad  not.  Not  to  Ae  questions  on  this 

24  letter. 

25  Q.  What  was  so  important  — what  was  going  through  your 
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1 mind  about  Ae  importance  of  being  told  about  what  statute 

2 makes  you  liable  for  Ae  federal  income  tax? 

3 A.  Well,  under  Ae  Privacy  Act,  Ae  1040  form  said,  it 

4 said  that  Aose  — Ae  6001, 601 1 were  Ae  regulations  under 

5 which  I was  required  to  file  Ae  1040  form.  And  in  my 

6 research,  I had  d^ennined  that  that  form  was  not  applicable 

7 to  Ae  inAvidual  income  tax  based  on  Ae  cumulative  bulletin 

8 index  and  that  the  fonn  2555  entitled  foreign  and  earned 

9 income  Ad  not  apply  to  me,  and  I was  wanting  Ae  IRS  to  dear 

10  up  Ais  confusion  for  me. 

11  Q.  And  nobody  from  Ae  IRS  ever  scheAiled  an  appointment 

12  wiA  you? 

13  A.  No,  Aey  Ad  not 

14  Q.  Nobody  called  you  and  said,  Ms.  Kuglin,  here  is  Ae 

1 5 answer  to  your  questions? 

16  A.  No,  Aey  Ad  not. 

17  Q.  Okay.  Let’s  say  by  December  30  — well,  Christmas  of 

18  '95,  what  did  you  think  — what  went  through  your  mind,  here 

19  you  have  sent  two  letters  to  Ae  IRS  asking  Aon  questions  and 

20  nothing  has  happened? 

21  A.  Well,  by  December  of  1 995,  as  a result  of  Ae  feet  Aat 

22  I had  asked  Ae  question  what  regulation  - excuse  me,  what 

23  implementing  regulation  made  me  liable  for  Ae  individual 

24  income  tax  and  what  law  required  me  to  file  Form  1040, 1 had 

25  asked  Ais  question  through  letters,  I had  asked  it  personally 
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1 to  IRS  agents,  and  I got  no  response,  so  it  was  indicative  to 

2 me  or  I came  to  the  conclusion  that  since  they  had  not 

3 responded  to  me  in  regards  to  that  question,  that  my  research 

4 and  my  data  was  accurate,  and  I made  the  decision  at  that 

5 point  in  time  to  stop  my  withholding. 

6 Q.  Did  you  have  a willingness,  if  answers  had  been 

7 obtained  by  you  to  your  questions,  did  you  have  a willingness 

8 to  go  ahead  and  file  returns  and  pay  the  taxes? 

9 A.  Absolutely.  And  even  later  on  when  I hired  an 

1 0 attorney,  which  I was  told  to  do  by  the  IRS  agents,  to  write 

1 1 my  letters  for  me,  I thought  that  perhaps  if  they  were 

12  ignoring  my  own  letters  that  they  would  not  ignore  the  letters 

13  of  an  attorney,  that  1 asked  them  to  ask  the  same  questions. 

14  Q.  Okay.  Now,  you  filed  December  31st,  1995  forthe  first 

1 5 time  an  exempt  W-4  form,  correct? 

16  A.  Yes,  I did. 

1 7 Q.  Do  you  have  that  in  fiont  of  you? 

18  A.  Yes,  I do. 

19  Q.  Okay.  Can  you  explain  that  to  us,  what  you  did? 

20  A.  Yes,  this  is  a Form  W-4,  1990  — it  is  actually  dated 

2 1 1995 . By  December  the  30th,  1 995, 1 had  made  a decision  that 

22  I would  stop  my  withholding  until  such  time  that  I got  an 

23  answer  to  my  two  questions  from  the  IRS.  I went  into  my 

24  employer,  FedEx,  anticipating  that  I might  have  a little 

25  difficulty  persuading  them  to  accept  my  W-4  form,  but  when  I 
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1 got  there,  I realized  ~ I was  actually  told  how  to  file  this 

2 form,  and  I filed  an  exempt  W-4  form. 

3 Q.  I think  the  jury  has,  without  getting  into  the 

4 substance  of  that  — let  me  withdraw  that  and  ask  you  to 

5 summarize  the  position  that  you  take  in  reference  to  that 

6 exempt  W-4  form  dated  December  the  30th,  1995? 

7 A.  On  the  W-4  form,  it  says  in  number  seven,  I claim 

8 exemption  from  withholding  for  199  — this  said  1995,  and  I 

9 certify  that  I meet  both  the  following  conditions  for 

10  exemption:  One,  last  year  1 had  a right  to  a refund  of  ail 

1 1 federal  income  tax  withheld,  because  I had  no  tax  liability; 

12  and,  two,  this  year,  I expect  a refund  of  all  federal  income 

13  tax  withheld,  because  I expect  to  have  no  tax  liability.  In 

14  view  of  the  fact  that  I had  determined,  based  on  all  the 

15  documentation  that  I received,  that  I was  not  a person  who  had 

16  been  not  — that  had  not  been  made  liable  in  Section  6001  and 

17  6011,  that  for  the  individual  income  tax  tiiat  I qualified  for 

1 8 this  as  a person  who  had  no  liability. 

19  Q.  Let  me  ask  you  — 1 don't  think  we  need  to  puli  them 

20  out  and  look  at  them,  but  do  you  recall,  we  have  got  in 

21  evidence  here  the  other  subsequent  Forms  W-4  that  you 

22  submitted  to  FedEx. 

23  A.  Yes. 

24  Q.  Okay.  Is  it  your  recollection  that  they  say  exempt  on 

25  them  as  well? 
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1 A.  That  is  correct. 

2 Q.  Let  me  ask  you  some  questions  about  tiiat  group.  You 

3 claimed  exempt  on  all  those  later  forms  for  a specific  reason? 

4 A.  Yes,  I did. 

5 Q.  Can  you  tell  the  jury  what  that  specific  reason  was? 

6 A.  Okay.  Can  you  go  over  the  years  that  we're  talking 

7 about? 

8 Q.  Okay.  You  know,  it's  my  recollection  there's  '97,  '98, 

9 '99  forms  exempt  W-4  — 

10  A.  Oh,  yes,  yes. 

1 1 MR  MURPHY:  Fm  going  to  object.  I think  a 

1 2 better  way  to  do  it  would  be  to  show  her  the  exhibits. 

1 3 THE  WITNESS:  Fm  familiar  with  what  he’s 

14  talking  about. 

1 5 THE  COURT:  Nfr.  Murphy  is  right,  tiiough,  mainly 

1 6 because  you  can't  ask  the  lawyer  a fact  question. 

17  THE  WITNESS:  Okay. 

18  THE  COURT:  That  is  why  they  usually  pass  it 

1 9 up.  Why  don't  you  pass  it  up,  make  sure  that  we  have  got 

20  the  document? 

2 1 MR  BECRAFT:  Judge,  I don’t  know  if  I have  the 

22  numbers  real  handy. 

23  Q.  Oh,  wait,  I think  I gave  them  to  you.  Do  you  see  one 

24  later? 

25  A.  Oh,  yes,  Ido.  Well,  no,  I have  got  a copy. 
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1 Q.  Let  me  withdraw  these  questions.  Are  you  cognizant  of 

2 the  fact  that  you  claimed  exempt  on  those  forms? 

3 A.  Yes,  I am. 

4 Q.  Let  me  ask  the  questions  that  don’t  relate  to  having 

5 the  documents  in  front  of  you.  Can  you  tell  the  jury  why  you 

6 did  so? 

7 A.  I claimed  that  exemption  because  I had  been  asking  4;^ 

8 questions,  via  letters  and  visits  to  the  IRS,  for  the 

9 implementing  regulation  that  made  me  liable  for  the  mdividual 

10  income  tax  and  the  law  that  required  me  to  file  a 1040  form. 

1 1 I had  not  gotten  responses  to  those  letters,  and  based  on  all 

12  of  my  research  and  study,  understanding  from  the  court  cases, 

13  especially  Jack  Cole  versus  McFarland  that  my  right  to  earn  a 

14  living  was  a right  of  common  occupation  and,  therefore,  could 

1 5 not  be  taxed  under  the  individual  income  tax. 

16  Q.  Let  me  ask  a couple  of  final  questions,  if  I may,  Ms. 

17  Kuglin.  You  agree  that  for '96, '97, ’98, ’99, 2000, 2001, 

18  you  didn’t  send  in  1040  fonns  to  the  IRS,  right? 

19  A.  That's  correct. 

20  Q.  On  April  I5th,  after  all  those  years,  all  the  way  up 

2 1 through  April  15th  of 2002,  did  you  have  a belief  that  you 

22  were  required  by  law  to  file  those  forms?  Did  you  have  a 

23  belief  that  you  were  required  to  file  the  forms? 

24  A.  What  were  the  dates  that  you  just  gave  me? 

25  Q.  For  all  the  years  covered  in  the  indictment,  ’% 
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1 through  200 L I think  April  I5th,  after  every  year. 

2 A.  No,  I was  not  under  the  belief  that  I was  required  to 

3 file  the  Form  1040  fonn. 

4 Q.  Okay.  In  reference  to  filing,  give  us  what  your  belief 

5 was,  very  specifically. 

6 A.  My  belief  was  that  I was  not  a person  that  the 

7 reguJatioDS  had  made  liable  for  the  individual  income  tax  and 

8 that  there  was  no  law  requiring  me  to  file  the  1040  form. 

9 Q.  Now,  in  reference  to  all  those  exempt  W-4  forms  that 

10  you  submitted,  starting  also  with  the  one  dated  December  of 

1 1 '95  and  the  subsequent  ones,  did  you  believe  that  any 

1 2 statement  that  you  had  made  on  those  was  false? 

1 3 A.  I did  not  believe  that  In  fact,  I attached  to  my  — 

14  first  the  1995  one  some  documentation  which  substantiated  my 

15  belief. 

16  Q.  Did  you  believe  that  the  statements  that  you  submitted 

1 7 those  forms  W-4  were  — 

1 8 MR.  MURPHY : Judge,  Fm  going  to  object  to  the 

1 9 leading. 

20  THE  COURT:  Objection  sustained. 

2 1 Q.  Okay.  What,  if  any,  belief  did  you  have  regarding  the 

22  truthfulness  of  your  exempt  W-4  forms? 

23  A.  I believed  that  it  was  true,  I believed  that  I did  not 

24  have  taxable  income  for  the  year  --  the  prior  years.  I 

25  believed  that  I did  not  have  taxable  income  for  the  years  that 
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1 I filed  exempt. 

2 Q.  Ms.  Kuglin,  from  1993  ail  the  way  up  through  April  of 

3 2002,  did  you  engage  in  tax  evasion? 

4 A.  I did  not  I always  offered  to  pay  my  taxes  that  I was 

5 liable  for. 

6 MR.  BECRAFT : One  moment,  Y our  Honor,  if  I may . 

7 THE  COURT:  Ail  right. 

8 MR.  BECRAFT:  Nothing  further.  Your  Honor. 

9 THE  COURT : Cross  examination? 

10  MR.  MURPHY:  If  I can  have  a minute  to  gel  my 

1 1 stuff  ready. 

12  MR.  BECRAFT:  Well,  I need  a minute  to  pull 

13  away  my  stuff. 

14  THE  COURT:  That  should  work  out  fine. 

15  THE  WITNESS:  Do  you  want  these  exhibits  now? 

16  MR.  MURPHY:  No,  that's  fine. 

17  Thank  you.  Your  Honor. 

18  CROSS  EXAMINATION 

19  BY  MR  MURPHY: 

20  Q.  Ms.  Kuglin,  I want  to  start  with  some  of  these  cases 

21  that  you  based  your  conclusions  on.  Now,  you  would  go  over  to 

22  the  Memphis  State  — when  I was  there,  it  was  Memphis  State  — 

23  it  was  the  University  of  Memphis  law  library  and  study? 

24  A.  Yes. 

25  Q.  And  ifs  true  that  law  library  has  all  sorts  of 
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1 

materials  dating  back,  you  know,  a 150  years  to  the  present. 

1 

A. 

Right. 

2 

correct? 

2 

0. 

Now,  the  — this  Jack  Cole  case. 

3 

A. 

That's  correct. 

3 

A. 

Yes,  sir. 

4 

0- 

Okay.  Now,  this  Pollock  case  that  you  were  taUdng 

4 

Q- 

Now,  that's  not  a case  that  dealt  with  the  federal 

5 

about,  that  case  was  decided  in  1880,  wasn't  it? 

5 

income  tax,  was  it? 

6 

A. 

That's  correct. 

6 

A. 

No,  that  was  a case  that  dealt  with  state  income  taxes. 

7 

Q- 

And  that  case  overruled  the  income  tax  prior  to  the 

7 

Q- 

Right.  And  they  don't  mention  the  federal  income  tax 

8 

16th  Amendment,  correct? 

8 

in  Jack  Cole,  do  they? 

9 

A. 

What  they  said  is  that  Congress  had  the  right  to  levy  a 

9 

A 

No,  they  do  not. 

10 

direct  tax  on  property. 

10 

Q- 

Okay.  And  the  Oregon  case,  what  year  was  that? 

n 

0- 

Okay.  But  that  — that  case  was  prior  to  the  16th 

11 

A. 

I believe  that  was  a 1925,  1930  case.  I would  have  to 

12 

Amendment,  correct? 

12 

look  at  it. 

13 

A. 

That  was  prior  to  the  16th  Amendment,  tbafs  correct 

13 

Q- 

That  case,  they  don't  deal  with  the  federal  income  tax 

14 

Q- 

The  16th  Amendment  is  what  gave  us  the  modem  income 

14 

either,  do  they? 

15 

tax,  correct? 

15 

A. 

No,  they  deal  with  — more  defining  the  difference 

16 

A. 

The  16th  Amendment,  yes,  gave  the  Congress  the  power  to 

16 

between  excises  and  occupations  and  individuals  and 

17 

lay  and  collect  income  taxes  from  whatever  source  derived. 

17 

corporations. 

18 

Q- 

Right,  firom  all  income,  right,  from  whatever  source 

18 

Q- 

Okay.  So  the  answer  would  be  no,  they  don't  deal  with 

19 

derived? 

19 

the  federal  income  tax  in  that  case? 

20 

A. 

That's  correct,  that's  what  the  amendment  says,  yes. 

20 

A 

No,  they  do  not 

21 

Q. 

Now,  the  Biusfaaber  is  an  1 8%  opinion? 

21 

0- 

Now,  the  Flora  case  was  decided  in  1960,  right? 

22 

A. 

No,  Brushaber  is  1913, 1 believe. 

22 

A. 

I don't  have  the  case  in  front  of  me,  but  I think 

23 

Q. 

1913? 

23 

ftiafs  about  right. 

24 

A. 

After  the  1 6th  Amendment  was  passed. 

24 

Q- 

I have  got  a copy  of  it. 

25 

Q- 

Okay.  You're  correct,  it's  a 1913  case. 

25 

MR  MURPETY:  May  I approach  the  witness.  Your 
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1 Honor? 

2 THE  COURT:  You  may. 

3 Q.  Is  that  a copy  of  the  Flora  case? 

4 A.  Yes. 

5 Q.  What  year  was  that  decided? 

6 A.  Actually,  that  was  1 960.  1 was  thinldiig  it  was 

7 earlier. 

8 Q.  Is  that  one  of  die  cases  you  relied  upon? 

9 A.  Yes,  that  was  one  of  the  cases  that  I relied  on  to  get 

10  some  oftheinforinatioii,  yes. 

1 1 MR  MURPHY:  Your  Honor,  could  we  have  this 

1 2 marked  as  an  exhibit,  please? 

13  THE  COURT:  Yes,  Exhibit  43. 

14  COURT  SECURITY  OFHCER:  I got  it. 

15  (Exhibit  Number  43  was  maiked.  Description: 

16  Flora  Case.) 

17  Q.  Now,  the  Flora  case  was  a case  that  involved  the  method 

1 8 that  you  used  to  settle  a dispute  of  the  income  tax,  correct? 

19  A.  That's  correct. 

20  Q.  Okay.  Whether  you  could  go  to  district  court  or  tax 

2 1 court? 

22  A.  That  was  correct. 

23  Q.  Okay.  And,  in  iact,  the  Flora  case  is  - starts  at 

24  page  630  and  ends  at  page  658,  and  there's  only  one  line  in 

25  that  case  where  they  talk  about  the  volimtariness  of  die 


1 income  tax,  correct? 

2 A.  I would  say  that  is  conect.  I would  have  to  read 

3 through  it  again. 

4 Q.  Well  - 

5 A.  But  ni  accept  that. 

6 Q.  ril  show  you  where  it  talks  about  that. 

7 Okay.  But  as  far  as  you  know,  there's  no  other 

8 reference  to  it? 

9 A.  I will  accept  your  — that  that  is  the  case. 

10  Q.  Well,  you  studied  the  case. 

1 1 A.  I studied  the  ca.se  and  I got  information  out  of  it,  but 

12  I don't  know  every  line  in  every  case.  If  you're  saying 

1 3 that's  the  only  reference  to  it,  then  — 

14  Q.  You  don't  dispute  that? 

1 5 A.  I will  not  dispute  diat. 

16  Q.  Okay.  And  it's  one  sentence,  right? 

17  A.  I will  accept  that. 

1 8 Q.  Well,  why  don’t  we  have  you  read  it? 

19  A.  If  you  want  me  to  know  everything  that  is  in  every 

20  case,  1 cannot  do  that  today.  I gleaned  infonnation  1 was 

2 1 looking  for  supporting  documentation  for  the  answers  of 

22  questions  I had. 

23  Q.  Okay.  I have  got  a page  horn  Exhibit  43  up  there,  and 

24  it  ssys  our  system  of  taxation  is  based  upon  voluntary 

25  assessment  and  payment,  not  upon  distraint.  A hill  payment 
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1 requirement  will  pnomote  the  smooth  function  of  this  system;  a 

2 part  payment  rule  would  work  at  cross-purposes  with  it. 

3 A.  Right.  And  I have  no  disagreement  with  that  sentence. 

4 Q.  Okay. 

5 THE  COURT:  Would  you  pull  the  page  down  so  we 

6 can  see  the  top  of  the  page  where  the  case  name  is? 

7 MR  MURPHY:  Yes,  sir. 

8 THE  COURT:  Thank  you. 

9 Q.  Now,  the  Arkansas  case  that  you  cited  is  part  of  the 

10  basis  for  your  study.  That  case  didn't  deal  with  the  federal 

1 1 income  tax,  did  it? 

12  A.  No,  itdid  not.  It  dealt  with  an  excise  tax  or  a tax 

1 3 that  was  being  laid  by  the  legislature  of  Arkansas. 

14  Q.  And,  in  fact,  those  courts  that  dealt  with  those  state 

1 5 cases,  they  weren't  federal  courts,  were  they? 

16  A.  No,  dbey  were  not.  They  were  the  state  Supreme  Courts. 

17  Q.  Okay.  Ms.  Kuglin,  you  don't  have  the  W-4s  up  there,  do 

18  you? 

19  A.  I have  my -the  1995  W-4. 

20  Q.  Okay.  Can  I have  the  1995  W-4  form? 

21  A.  Yes. 

22  Q.  You  filed  income  tax  returns  and  paid  your  income  taxes 

23  from  sometime  in  the  mid  '60s  up  until  1992,  is  that  conect? 

24  A.  That's  correct. 

25  Q.  And  Tm  going  to  show  you  a document,  can  you  tell  us 
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1 what  that  document  is? 

2 A.  This  says  it  is  an  individual  income  tax  return  Form 

3 10^  for  1992  and  has  my  name  on  it. 

4 Q.  Okay,  Is  that  a copy  of  your  1992  tax  return? 

5 A.  Yes. 

6 MR.  MURPHY:  Your  Honor,  we  would  ask  this  be 

7 marked  as  die  next  numbered  exhibit. 

8 THE  COURT:  44. 

9 (Exhibit  Number  44  was  marked.  Description: 

10  1992  Tax  Return.) 

1 1 MR.  BECRAFT:  Your  Honor,  that  was 

12  government's  — that  was  Exhibit  Number  9 previously,  I 

13  thought 

14  MR.  MLnEUnHY:  Judge,  I don't  think  it  is.  I 

15  don't  think  we  admitted  — 

16  THE  COURT:  Number  9 was  the  certificate  of 

17  assessments,  and  this  is  the  1 992  tax  return.  It  appears 

18  to  be  separate. 

19  MR  MURPHY:  Judge,  I cannot  find  the  W-4s,  but 

20  I have  got  some  copxes  and  I'm  going  to  use  some  copies. 

21  THE  COURT:  All  right  Youjust  need  to - 

22  sure.  The  W-4s  should  be  Exhibit  15. 

23  Q.  Do  you  have  those  up  there,  ma'am? 

24  MR.  BECRAFT:  If  I may.  Your  Honor,  I did  hand 

25  those  to  the  witness  during  my  examination.  I thought  13, 
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1 

14  and  15  may  be  up  there  on  the  witness  stand. 

1 

marked  as  an  exhibit.  Well,  I don't  think  we  need  to  do 

2 

THE  WITNESS:  Weil,  let  me  look  again. 

2 

that. 

3 

THE  COURT:  Sure,  Exhibit  15,  and  dien  — 

3 

Q.  Can  you  tell  us  — lets  have  it  marked  as  an  exhibit. 

4 

THE  WITNESS:  What  were  they  originally. 

4 

THE  COURT:  45. 

5 

Larry  — Mr.  Becraft? 

5 

MR.  MURPHY:  I had  her  testify  about  it. 

6 

MR.  BECRAFT:  Starts  around  13.  15, 1 believe. 

6 

THE  COURT:  That's  no  problem. 

7 

is  a collective  exhibit.  Your  Honor. 

7 

(Exhibit  Number  45  was  marked.  Description: 

8 

THE  COURT:  Okay.  You  may  proceed.  You  can 

8 

1988  Form  1040.) 

9 

use  your  copy. 

9 

Q.  How  many  exempdoiLS  do  you  claim  on  that  W-4? 

10 

MR-  MURPHY:  Judge,  that's  fine. 

10 

A.  It  says  six  exemptions  on  there. 

U 

Q. 

Ms.  Kuglin,  we’re  going  to  use  some  copies. 

11 

MR.  MURPHY:  Now,  if  we  can  have  this  marked  as 

12 

A. 

AH  right. 

12 

the  next  numbered  exhibit. 

13 

Q- 

Can  you  laJce  a look  at  Exhibit  44? 

13 

THE  COURT:  Are  we  — is  dais  45,  or  is  this 

14 

A. 

Yes. 

14 

46,  the  new  one? 

15 

0- 

In  1992,  you  had  one  dependent? 

15 

MR.  BECRAFT:  I wrote  down  45. 

16 

A. 

Yes,  sir. 

16 

THE  COURT:  I tell  you  what,  let  me  take  a look 

17 

Q. 

Okay.  And  would  you  take  a look  at  this  document,  it 

17 

at  it  and  ask  you  ~ this  is  Exhibit  >-  let's  talk  at  side 

18 

appears  to  be  a 1988  Form  W-4.  Do  you  recognize  that 

18 

bar. 

19 

document? 

19 

MR.  MURPHY:  I think  it  is  going  to  be  46. 

20 

A. 

Yes,  it  has  my  signature  on  it. 

20 

THE  COURT:  I want  to  see  45,  and,  Mrs.  Saba, 

21 

Q. 

Okay.  And  is  that  a W-4  you  submitted  out  at  FedEx? 

21 

we  need  to  get  them  all  — we  just  need  to  get  them  all 

22 

A. 

Yes,  it  is. 

22 

sequentially  sorted.  It  looks  like  we're  having  a little 

23 

0- 

Okay.  And  what  date  did  you  submit  it? 

23 

problem  here. 

24 

A- 

I submitted  this  on  June  the  7tfa  of  1989. 

24 

THE  WITNESS:  I have  37  and  40  here  also. 

25 

MR,  MURPHY:  Judge,  if  we  could  have  tfiis 

25 

THE  COURT:  Let's  pick  them  all  up. 
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1 

(The  following  proceedings  had  at  side-bar 

1 

Q- 

What  date  did  you  submit  it? 

2 

bench.) 

2 

A. 

I submitted  this  on  1 1-26  of  1990. 

3 

THE  COURT:  Is  there  a 45? 

3 

Q- 

And  how  many  exemptions  did  you  claim? 

4 

MR.  BECRAFT:  That's  the  - no,  no,  44  is 

4 

A. 

It  shows  10  exemptions. 

5 

the 

- 

5 

Q- 

Thank  you.  Now,  at  the  time,  was  your  son  living  with 

6 

THE  COURT:  44  is  the  - 

6 

you? 

7 

MR  MURPHY:  There  is  not  a 45. 

7 

A 

1990,  my  son  - 

8 

THE  COURT:  44  is  the  '92  tax  return. 

8 

MR  MURPHY:  Judge,  we  move  this  into  evidence. 

9 

MR.  MURPHY:  It  is  right  there. 

9 

A 

No. 

10 

THE  COURT:  45, 1 think,  is  this. 

10 

MR  BECRAFT:  Is  that  46? 

11 

MR  BECRAFT:  Yeah,  that’s  it,  that's  correct. 

11 

THE  COURT:  That's  46.  And  it's  the  W-4  for 

12 

THE  COURT:  It  is  the  1988  W-4  form.  This  is 

12 

1990. 

13 

45.  Okay.  We're  okay. 

13 

(Exhibit  Number  46  was  marked.  Description: 

14 

MR  BECRAFT:  No  objections  to  their  admission. 

14 

1990  W-4  Form.) 

15 

(The  following  proceedings  were  had  in  open 

15 

Q. 

Ma’am,  I^  going  to  pass  you  another  document.  Can  you 

16 

court.) 

16 

tell  us  what  that  document  is? 

17 

TEDE  COURT:  Got  them  in  order  now? 

17 

A. 

Yes,  that’s  a 1995  W4  form. 

18 

MR  MURPHY:  I think  so.  Judge. 

18 

Q- 

And  is  that  your  W4  form? 

19 

THE  COURT:  I think  so. 

19 

A 

Yes,  it  is. 

20 

BY  MR.  MURPHY: 

20 

Q. 

And  what  is  the  date  on  that  form? 

21 

Q- 

Ma'am,  Fm  going  to  pass  to  you  another  document,  what 

21 

A. 

That’s  December  30th,  1995. 

22 

document  is  that? 

22 

Q- 

Okay.  Thank  you,  ma'am. 

23 

A. 

This  is  - this  is  a 1990  Form  W-4. 

23 

MR.  MURPHY:  Your  Honor,  could  we  have  this 

24 

Q- 

Okay.  And  was  that  a W-4  you  submitted  to  FedEx? 

24 

marked  as  the  next  numbered  exhibit? 

25 

A. 

Yes,  it  is. 

25 

MR.  BECRAFT:  It  has  been  admitted  into 
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1 evidence.  Your  Honor. 

2 MR.  MURPHY:  We  can’t  find  it.  Judge,  and  — 

3 THE  COURT:  Mrs.  Saba,  we  need  Exhibits  13,  14 

4 and  15. 

5 MR.  BECRAjFT:  I have  it  as  Exhibit  17,  Your 

6 Honor. 

7 THE  COURT;  It  won’t  do  any  hann  for  us  to  marie 

8 it  as  47. 

9 THE  CLERK:  13,  14  and  15? 

10  THE  COURT;  The  collective  W-4  forms  are 

1 1 Exhibit  15. 

12  MR.  MURPHY:  Judge,  Fve  got  15. 

13  THE  COURT:  Okay.  We’re  all  right  We  will 

14  not  marie  the  other  document  as  47. 

1 5 MR.  MURPHY:  We  will  witlxiraw  that,  Your  Honor. 

16  THE  COURT:  Okay. 

17  Q.  Okay.  Now,  this  is  your  1995  — or  1996  W-4? 

18  A.  That's  what  it  says.  It  has  got  1996  crossed  out  and 

1 9 1 997  on  there.  One  of  the  situations  that  would  happen  at 

20  FedEx  is  they  didn’t  always  have  the  current  year  forms. 

2 1 Q.  Is  that  a form  that  you  claimed  exempt  on? 

22  A.  It  is  a form  that  I claimed  exempt  signed  on  January 

23  the  1st  of  1997. 

24  Q.  Can  you  take  a look  at  this  form  and  tell  me  what  that 

25  form  is?  Now,  I don’t  mean  to  interrupt  you,  but  the  top  part 
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1 of  this  form  is  not  there. 

2 A.  Yes,  this  is  a W-4. 

3 Q.  Docs  that  appear  to  be  a — 

4 A.  For  1996,  yes. 

5 Q-  - government  document? 

6 A.  Yes. 

7 Q.  Is  it  similar  to  the  document  that  you  executed? 

8 A.  Yes,  it  is. 

9 MR.  MURPHY:  Judge,  could  we  have  this  blank 

10  form  marked  as  an  exhibit. 

1 1 THE  COURT:  Yes,  that  will  be  47. 

12  (Exhibit  Number  47  was  marked.  Description: 

13  Blank  Form  1040.) 

14  Q.  Ma’am,  what  I'm  going  to  put  up  here  this  is  this  Form 

15  1040. 

16  A.  Yes. 

1 7 Q.  You  see  the  part  where  it  says  exemption  from 

18  withholding? 

19  A.  Yes,  I do. 

20  Q.  Could  you  read  that  for  us? 

21  A.  The  - from  where  it  says  withholding  or  the  yellow 

22  highlighted  area? 

23  Q.  Why  dont  you  read  exemption  from  withholding? 

24  A.  It  says  exemption  from  withholding,  read  line  seven  of 

25  the  certificate  below  to  see  if  you  can  claim  exempt  status. 
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1 If  exempt,  only  onnplete  lines  one,  two,  three,  four  and  seven 

2 and  sign  the  form  to  validate  it.  No  federal  income  tax  will 

3 be  withheld  finm  your  pay.  Your  exemption  expires  February 

4 18th,  1997.  Note:  You  caimot  claim  exemption  from 

5 withholding  if,  one,  your  income  exceeds  $650  and  it  includes 

6 unearned  income,  for  example,  interest  and  dividends;  and  two, 

7 another  person  can  claim  you  as  a dependent  on  dieir  return. 

8 Q.  Okay.  In  1996,  you  earned  interest,  didn't  you? 

9 A-  I did  earn  interest,  yes. 

10  Q.  Okay.  Can  I get  that  exhibit  back  from  you? 

1 1 A.  Yes. 

12  Q.  Look  for  something  else.  Now,  is  that  your  1998  W-4? 

13  A.  That  is  signed  by  me  on  January  1st  of  1998. 

14  Q.  Okay.  And  again,  this  is  coming  from  Collective 

15  Exhibit  IS.  Can  you  read  the  language  firom  the  1998  W-4  that 

1 6 begins  up  at  die  top  with  note? 

17  A.  It  says:  Note:  You  caimot  claim  exemption  from 

1 8 withholding,  if,  (me,  your  income  exceeds  $650  and  includes 

1 9 unearned  incinne,  for  example,  interest  and  dividends;  and, 

20  two,  another  person  can  claim  you  as  a dependent  on  their  tax 

21  return. 

22  Q.  And  this  information  was  on  the  form  when  you  signed 

23  it,  correct? 

24  A.  Yes,  it  was. 

25  Q.  And  you  earned  interest  income  in  1998,  didn’t  you? 
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1 A.  I believe  that  the  testimony  yesterday  was  to  that 

2 effect 

3 Q.  Okay.  And  it’s  true,  isn't  it,  the  1995  W-4  has  the 

4 same  sort  of  language  up  there  at  the  top,  doesn’t  it? 

5 A.  Yes,  it  does.  I would  presume  it  does. 

6 Q.  And  you  earned  interest  in  1995  too,  didn't  you? 

7 A.  I would  have  to  defer  to  the  testimony  yesterday. 

8 Q.  Okay.  Now,  regarding  your  1993  tax  situati<m,  the  IRS 

9 levied  against  the  taxes  that  had  been  withheld  from  your 

10  paycheck,  didn’t  they? 

1 1 A.  They  did  not  levy  against  the  taxes  that  were  withheld, 

12  they  did  an  additional  levy. 

13  0-  Okay.  Well,  but  they  got  all  that  money,  ri^t? 

14  A.  Yes,  I - in  1993,  withholding  was  taken  out  of  my 

15  check. 

16  Q.  And  the  IRS  got  al  that  money,  right? 

17  A.  Tm  presuming,  yes,  that  FedEx  sent  it  to  the  IRS. 

18  0-  And  you  didn’t  get  a refimd  of  a dime  of  your  money  in 

19  *93,  did  you? 

20  A.  No,  I did  not. 

21  Q.  Now,  in  1994,  the  IRS  got  the  withholding  again,  didn’t 

22  they? 

23  A.  Yes,  they  did. 

24  Q.  Okay.  And  did  you  get  a refimd  of  any  of  that 

25  withholding? 


tot 
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1 A.  No,  I did  not  file  a 1040  fonn  for  a refund. 

2 Q.  So  you  didn't  get  a refund  in  "93,  correct? 

3 A.  I did  not  file  for  a refund  in  '93,  and  I did  not  file 

4 for  a refiind  in  '94. 

5 Q.  Let's  back  up  a second  and  answer  my  question,  you  did 

6 not  get  a refund  ofyour  taxes  in  1993? 

7 A.  No,  I did  not. 

8 Q.  You  did  not  get  a refimd  of  your  taxes  in  1994,  did 

9 you? 

10  A.  No,  I did  not. 

1 1 Q.  Okay.  Thank  you,  ma'am.  Now,  the  IRS  had  a number  of 

1 2 contacts  with  you  regarding  your  tax  situation,  correct? 

13  A.  That's  correct. 

14  Q.  For  example,  on  October  the  3 1st  of  1995,  did  you 

15  receive  this  letter? 

16  A.  That  letter  looks  familiar,  yes. 

17  Q.  So  do  you  believe  you  received  it? 

18  A.  Yes,  I do. 

19  MR  MURPHY:  Mark  this  as  the  next  numbered 

20  exhibit.  Your  Honor. 

21  MRBECRAFT:  May  I look  at  it.  Your  Honor?  No 

22  objections.  Your  Honor.  I believe  that's  48. 

23  THE  COURT:  Exhibit  48. 

24  (Exhibit  Number  48  was  marked.  Description: 

25  October  3 1,  1995  Letter.) 
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1 Treasury,  dated  July  16th,  1997.  It  says  notice  of 

2 deficiency. 

3 Q.  And  you  received  that  letter? 

4 A.  Yes,  I did. 

5 Q.  And  this  is  giving  you  notice  of  a deficiency  and  the 

6 payment  ofyour  taxes,  correct? 

7 A.  That's  conect. 

8 MR.  MURPHY : Judge,  if  we  could  have  this 

9 marked  as  the  next  numbered  exhibit. 

10  THE  COURT:  50. 

11  MRBECRAFT:  No  objections.  Your  Honor. 

12  (Exhibit  Number  50  was  marked.  Description: 

13  June  16,  1997  Letter.) 

1 4 Q.  Ma'am,  Fm  going  to  pass  to  you  a document  dated  June 

15  22nd  of  1999.  And  did  you  receive  that  letter? 

1 6 A.  This  letter  looks  familiar,  June  22nd,  yes. 

1 7 MR  MURPHY:  Your  Honor,  if  we  could  have  this 

1 8 marked  as  (he  next  nun^>ered  exhibit. 

19  THE  COURT:  51. 

20  (Exhibit  Nun^er  5 1 was  marked.  Description: 

21  June  22,  1999  Letter.) 

22  Q.  Now,  this  letter  that  has  been  marked  51,  this  gives 

23  you  notice  that  you  have  got  an  appointment  to  talk  to  the 

24  IRS,  correct? 

25  A.  Yes,  it  does. 


CROSS  - VERNICE  KUGLIN 

584 

1 MR.  BECRAFT:  One  moment.  Your  Honor. 

2 THE  COURT:  All  right. 

3 Q.  Now,  that  letter  that  you  just  said  you  received,  that 

4 was  a letter  fi-om  the  IRS  about  your  taxes,  correct? 

5 A Yes,  it  was. 

6 Q.  Now,  did  you  receive  that  letter  fiom  the  IRS? 

7 A.  Yes,  I did. 

8 Q.  Okay.  And  is  that  also  a letter  - and  you  received 

9 that  June  of  1 997? 

10  A That  was  June  16th  of  1997. 

1 1 Q.  And  that's  a letter  about  your  taxes,  isn't  it? 

12  A.  Yes,  it  is. 

13  Q.  Okay.  And  about  asking  — putting  you  on  notice  that 

14  they  have  no  record  of  your  1 040  and  indicating  that  they  will 

1 5 assess  tax  penalties  against  you,  correct? 

16  A.  That's  correct. 

17  MR.  MURPHY:  Your  Honor,  we  ask  this  be  marked 

18  as  the  next  numbered  exhibit. 

19  MR.  BECRAFT:  No  objections.  Your  Honor. 

20  THE  COURT:  49. 

21  (Exhibit  Number  49  was  marked.  Description: 

22  June  16,  1997  Utter.) 

23  Q.  Ma’am,  I'm  going  to  pass  to  you  another  document  that's 

24  dated  July  the  1 6th  of '97,  what  is  that? 

25  A This  is  another  letter  fipom  the  IRS,  the  Department  of 
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1 Q.  And  you  didn’t  ever  go  talk  to  them  about  this? 

2 A I did  not  go  talk  to  them.  1 had  an  attorney  respond 

3 to  this  letter. 

4 Q.  Okay.  But  did  you  have  an  opportunity  to  sit  down  and 

5 talk  to  the  IRS  about  your  tax  situation? 

6 A Yes,  I did- 

7 Q.  Okay.  And  you're  not  disputing  that? 

8 A.  Fm  not  disputing  that. 

9 Q.  Ma'am,  I pass  a document  to  you  dated  June  28th,  1999, 

10  can  you  tell  us  what  that  is? 

11  A.  This  is  a letter  that  says  final  notice,  notice  of 

12  intent  to  levy,  notice  of  your  right  to  a hearing. 

13  Q.  And  that  is  addressed  to  you? 

14  A.  That  is  addressed  to  me. 

15  Q.  And  this  particular  letter  gives  you  notice  that  the 

16  IRS  is  going  to  put  a levy  against  you? 

17  A.  That's  correct. 

1 8 Q.  Okay.  And  put  a levy  against  you  for  your  taxes  that 

19  you  owe,  correct? 

20  A.  Thafs  correct.  The  taxes  that  they  say  I owe,  yes. 

2 1 MR.  MURPHY : Y our  Honor,  could  we  have  this 

22  marked  as  the  next  numbered  exhibit? 

23  MR  BECRAFT:  No  objections. 

24  THECOLTRT:  52. 

25  (Exhibit  Number  52  was  marked.  Description: 
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1 June  28,  1999  Letter.) 

2 Q.  Ma’am,  I’m  going  to  pass  to  you  another  letter  dated 

3 July  the  6th,  1 999  from  the  IRS.  Did  you  receive  that  letter? 

4 A.  Yes. 

5 Q.  Okay.  And  that  letter  is  also  a letter  where  there's 

6 an  attempt  to  set  up  an  appointment  to  sit  down  and  talk  with 

7 you  about  your  taxes? 

8 A.  That's  correct. 

9 MR.  MURPHY : Your  Honor,  if  we  could  have  this 

1 0 marked  as  the  next  numbered  exhibit. 

1 1 MR.  BECRAFT:  No  objections.  Your  Honor. 

12  THE  COURT:  Exhibit  53. 

1 3 (Exhibit  Number  53  was  marked.  Description: 

14  July  6,  1999  Letter.) 

1 5 Q.  Ma'am,  I'm  going  to  pass  to  you  another  document  Did 

16  you  receive  this  document? 

17  A.  I'm  not  saying  I didn't  This  document  doesn’t  seem  as 

1 8 familiar.  I do  know  a copy  was  sent  to  R^  Pope  who  had  my 

19  powerofattomey  at  that  time  in  Florida. 

20  Q.  Okay.  How  about  this  reminder  document? 

2 1 A.  This  reminder  document  is  familiar. 

22  Q.  Okay.  And  do  you  believe  you  received  that  reminder 

23  document? 

24  A.  Yes. 

25  Q.  And  what  this  reminds  you  — document  reminds  you  of  is 
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1 that  you,  in  fact,  still  owes  taxes  to  the  Internal  Revenue 

2 Service? 

3 A.  Yes,  it  tells  me  that  the  Intcmal  Revenue  Service 

4 believes  that  I still  owe  them  some  taxes. 

5 MR.  MURPHY:  If  we  could  mark  this  as  the  next 

6 numbered  exhibit.  Your  Honor. 

7 MR.  BECRAFT:  Let  me  take  a look  at  it.  Your 

8 Honor. 

9 No  objections.  Your  Honor. 

10  THE  COURT:  54. 

1 1 (Exhibit  Nuir^jer  54  was  marked.  Description: 

12  October  30,  2000.) 

1 3 MR.  BECRAFT : Your  Honor,  we  probably  going  to 

14  need  a side  bar  on  this. 

15  THE  COURT:  All  right. 

1 6 (The  following  proceedings  had  at  side-bar 

17  bench.) 

18  MR.  MURPHY:  Judge,  this  is  - Ms.  Kuglin 

19  disputed  part  of  the  assessment  and  collection  process, 

20  and  there’s  a tax  court  opinion,  and  I would  submit  that 

21  it  was  issued  within  the  time  to  file  for  2001  and  that 

22  that  would  provide  her  with  notice  of  her  obligation  to 

23  file. 

24  MR.  BECRAFT:  I don't  understand  where  the 

25  government  is  coming  from.  It  bears  a date  of  February 
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1 25th,  2002.  I expect  that  the  answer  from  this  witness  is 

2 that  she  had  her  attorneys  - she  didn't  find  out  about 

3 that  decision  until  right  before  this  case  got  started,  so 

4 if  the  witness'  response  is  no  foundation,  no  receipt,  I 

5 object  to  its  admission. 

6 MR.  MURPHY:  Judge,  Fm  probably  going  to  ask 

7 her  first  if  she  took  her  case  to  tax  court  and  if  she 

8 knows  what  the  outcome  of  it  is  and  when  did  she  learn 

9 that. 

10  THE  COURT:  Okay. 

1 1 MR.  BECRAFT:  If  the  answer  is  sometime  after 

12  April  15th  of 2002, 1 would  object.  Your  Honor. 

13  MR.  MURPHY:  WeU,  I just  don't  think  the 

14  decision  comes  in  then. 

1 5 (The  following  proceedings  were  had  in  open 

16  court.) 

17  THE  WITNESS:  Your  Honor,  may  I ask  you  a 

1 8 question,  please? 

19  THE  COURT:  It  would  be  better  to  let  you  ask 

20  your  lawyer  a question. 

2 1 THE  WITNESS:  All  right.  May  I ask  my 

22  lawyer  -- 

23  THE  COURT:  You  can  walk  around  there  and  ask 

24  them. 

25  THE  WITNESS:  This  is  a physiological  question. 
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1 I just  want  a restroom  break. 

2 THE  COURT:  Why  don't  we  take  an  early  lunch? 

3 Anybody  be  upset  if  we  take  an  early  lunch  today?  I 

4 didn't  think  so.  I don’t  blame  you.  We  will  take  an 

5 early  lunch,  and  then  I will  have  a chance  to  talk  with 

6 the  lawyers  just  a little  bit  about  some  things  that  will 

7 come  up  later,  and  that  will  save  us  maybe  time. 

8 Ladies  and  gentlemen,  you  get  a Icmg  lunch 

9 today.  Don’t  let  anybody  talk  with  you  about  it  and  we 

10  will  see  ail  of  you  at  2:00.  I will  let  the  witness  step 

1 1 down,  of  course,  and  I will  hold  the  lawyers  here  fOT  a 

12  moment,  we're  going  to  go  over  a couple  of  more  things. 

13  We  willlet  you  be  excused.  Thank  you  very  much. 

14  (Jury  out  at  12:10a.m) 

15  MR.  BECRAFT:  Can  she  waive  her  appearance  in 

16  the  courtroom  for  a few  minutes.  Your  Honor,  and  we  can 

1 7 proceed  in  her  absence? 

1 8 THE  COURT:  Is  it  okay  we  talk  about  a few 

19  questions  on  the  — 

20  THE  WITNESS:  That’s  fine. 

21  THE  COURT:  In  fact,  I’m  just  going  to  talk  for 

22  a second  about  them,  about  the  instructions. 

23  THE  WITNESS:  fm  in  good  hands. 

24  THE  COURT:  Thank  you.  Fm  just  going  to  ask 

25  them  a couple  of  questions. 
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1 MR.  BECRAFT:  Go  ahead. 

2 THE  COURT:  Gentlemen  and  ladies,  we  do  need  to 

3 make  sure  that  we  have  all  of  the  materials  that  are  going 

4 to  be  submitted  by  everybody.  Can  I get  the  materials 

5 that  I got  from  --  that  I sent  back  in  the  back  that  have 

6 the  notations  ~ 1 need  the  defendant’s  marked  up 

7 exhibits  — instructions,  proposed  instructions.  I might 

8 have  them  here,  let  me  look.  I do  have  those  proposed 

9 instructions  out  here.  Thanks. 

1 0 Okay.  Let  me  run  through  them  real  quick,  the 

1 1 defendant's  proposed  instructions,  the  government's 

1 2 proposed  instructions  are  pretty  much  out  of  Sand,  and 

13  they're  not  very  unusual.  The  defendant  did  have  a few 

14  things  that  we  need  to  talk  about.  I am  going  to  try  to 

1 5 use  just  Defendant’s  1 1 . Some  of  these  are  not  a problem, 

1 6 but  we're  not  going  to  include  the  iostructiQns  on  lesser 

1 7 included  offense.  I'm  just  using  ~ 

1 8 MR.  BECRAFT:  Tm  sorry.  Your  Honor. 

1 9 THE  COURT:  Lesser  included  offense. 

20  MR.  BECRAFT:  Okay. 

21  THE  COURT:  We  have  already  talked  about.  I'm 

22  just  using  the  Sand  instruction,  which  is  not  much 

23  different  really  from  the  Devitt  instruction  on  elements 

24  of  the  crime  charged. 

25  And  then  we  go  over  to  willfulness.  I will 


1 probably  use  Exhibit  - or  number  1 1 as  sort  of  a 

2 transition  into  the  willfulness  discussion.  I will 

3 probably  use  --  Tm  not  real  clear  on  this  number  12.  Tm 

4 not  so  clear  that  the  proof  — what  the  proof  has  been  on 

5 number  12. 

6 MR.  BECRAFT;  Your  Honor,  could  I respond  and 

7 withdraw? 

8 THE  COURT:  You're  going  to  withdraw  it. 

9 MR.  BECRAFT:  I kind  of  like  to  offer  to  the 

10  court  kind  of  a series  of  instructions,  kind  of  basically 

1 1 get  you  in  your  home  of  mind  on  willfulness.  I will  jast 

12  tell  the  court  what  Tm  primarily  driving  at  is  the  long 

13  one  18, 1 believe  it  is. 

14  THE  COURT:  Okay.  And  I wasn't  sure  about  12, 

15  so  is  that  not  one  you're  going  to  pursue? 

16  MR- BECRAFT:  No,  Your  Honor. 

17  THE  COURT:  Okay.  Let  me  mark  through  it, 

1 8 because  1 wasn't  so  clear  about  that.  Let  me  make  a note 

19  about  it  then. 

20  MR.  BECRAFT:  Let  n>e  kind  of  pull  - I will 

21  just  tell  the  court. 

22  THE  COURT:  Sure. 

23  MR-  BECRAFT:  Don't  be  concerned  with  12,  13, 

24  14,  although  1 5 has  relationship  to  one  later  on  that  I 

25  think  the  court  is  already  getting  into  anyway,  but  we  can 
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1 pull  15,  16,  and  I think  the  court  said  in  reference  to 

2 17,  at  least  in  reference  to  introductory  instmetions 

3 that  you  gave,  you  seemed  to  indicate  to  me  that  you  were 

4 going  down  that  road. 

5 THE  COURT:  I have  already  got  some  language 

6 about  that 

7 MR.  BECRAFT:  Yeah.  Beyond  that,  dial's  ~ 

8 THE  COURT:  You  may  want  to  look  at  that  I 

9 did  revise  18  just  a little.  Because  we  have  to  lake  out 

10  for  failing  to  Hie  any  tax  return,  because  there's  no 

1 1 lesser  included  offense,  so  I assmne  that's  — you  want  — 

1 2 that  needs  to  go  out,  and  1 changed  it  and  said  if  there 

13  is  any  doubt  in  your  mind  as  to  this  issue  — well,  if 

14  there's  any  reasonable  doubt,  that's  the  standard.  I will 

1 5 change  that.  Okay.  We  will  use  1 8,  if  we  can.  19  is 

1 6 correct,  no  reason  not  to  use  that. 

17  MR.  BECRAFT:  The  court  is  going  to  give  it 

18  then? 

1 9 THE  COURT : Well,  defendant  is  not  presumed  to 

20  know  the  law,  that’s  true.  I mean  they're  not  required  to 

21  be  legal  experts,  so  — otherwise,  it  wouldn't  make  much 

22  sense. 

23  Then  I go  over  to  the  next  thing  that  would  be 

24  includable  probably  would  be  probably  29.  Youhaeno 

25  right  to  find  the  defendant  guilty  only  for  purposes  of 
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1 deterring  others  firom  committing  crime.  Well,  that's 

2 true,  that's  always  true.  I don't  usually  have  to  give 

3 that,  but  that's  all  right.  And  I have  some  language  from 

4 one  of  the  Supreme  Court  decisions  which  deals  with  30, 

5 but  there's  nothing  wrong  with  30,  particularly. 

6 MR.  BECRAFT:  All  Tm  asking.  Your  Honor,  is 

7 for  the  topic  to  be  covered. 

8 THE  COURT:  Okay. 

9 MR.  BECRAFT:  The  court  can  pick  the  language. 

10  THE  COURT:  Okay.  And  it  is  true  in  3 1 that 

i 1 the  commissioner  does  have  the  power  to  make  a return  and 

12  assess  your  tax  when  no  return  has  been  filed.  That's 

13  already  been  discussed.  I mean  they  have  done  that  in  the 

14  case. 

15  MR.  BECRAFT:  Well,  Your  Honor,  let  me  withdraw 

16  it,  because  1 did  have  some  exhibits  on  that,  but  as  the 

17  court  saw,  I kind  of  collapsed  our  exhibits  and  we  didn't 

1 8 cover  that  point,  so,  at  least  from  our  viewpoint,  Tm  not 

19  insisting  on  it. 

20  THE  COURT : If  you  don't  want  it,  it  doesn't 

2 1 need  to  be  given.  It's  one  of  those  things  where  it  is 

22  sort  of  surplus  probably,  and  if  you  have  withdrawn  it, 

23  there  is  no  reason  to  worry  about  it. 

24  And  what  I have  done  on  the  representations 

25  question  is  I have  basically  said  at  one  point  that  the 
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defendant  can  reply  on  Supreme  Court  decisions,  on  IRS 
publications  and  regulations  and  instructions,  which  is 
true. 

MR.  BECRAfT:  The  court  give  an  instruction 
like  that,  and  I consider  that  to  be  then,  therefore, 
covered  or  covering  this  requested  instruction. 

THE  COURT:  Right.  And  Mr.  Murphy  agrees 
that's  the  situation,  so  I don't  see  any  reason  — don't 
you,  Mr.  Murphy? 

MR.  MURPHY:  Judge,  I don't  have  any  objection 

to  that. 

THE  COURT:  I think  we  have  got  everything 
covered.  I wanted  to  cover  these,  and  I may  have  included 
some  things  now  that  I can  — I will  narrow  it  down  a 
littie  more.  Mr.  Murphy,  the  cross  is  going  to  take  a 
little  while  longer,  right? 

MR.  MURPHY:  Yes,  sir.  Your  Honor,  but  I - you 
know,  I won’t  belabor  it.  I will  make  my  points  - part 
of  the  problem  I was  trying  to  find  what  I needed,  and  I 
will  get  up  here  before  we  come  back  from  lunch,  and  I 
will  get  organized. 

THE  COURT:  Weil,  that's  no  problem.  We’ll  let 
you  have  a chance  — that’s  a good  thing  to  do. 

I  have  got  this  sort  of  — I fine  tuned  a 
little  bit  some  of  the  Sand  materials,  so  what  we  will  do 


1 is  we  will  try  to  get  you  a copy  of  the  draft  material  as 

2 soon  as  possible  after  lunch. 

3 All  right.  Gentlemen,  ladies,  thanks  very 

4 much. 

5 (Lunch  recess  taken  at  12:25  until  2:00  p.ta) 

6 THE  COURT:  All  right  The  wimess  can  come 

7 back  around. 

8 MR.  MURPHY:  The  government  is  ready.  Judge. 

9 THE  COURT:  Mr.  Tuggle,  we  can  bring  the  jury 

10  in. 

11  COURT  SECURITY  OFFICER:  Yes,  Your  Honor. 

12  (Jury  in  at  2:00  a.m.) 

13  THE  COURT:  All  right.  Mr.  Murphy,  you  may 

14  proceed. 

15  MR.  MURPHY:  Yes,  sir.  Your  Honor. 

16  Q.  Ms.  Kugiin,  I want  to  talk  a little  bit  about  some  of 

17  these  documents  that  you  contend  you  relied  upon.  You  have 

1 8 got  the  article  by  Ms.  Claire  Kelly? 

19  A.  Yes. 

20  Q.  Okay.  I don't  know  that  you  need  to  look  at  it  You 

21  can  probably  answer  this  without  looking  at  it 

22  A.  AU  right 

23  Q.  But  Ms.  Kelly  was  not  an  IRS  employee  or  government 

24  official,  was  she? 

25  A.  That's  correct. 
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1 Q.  Ok^.  And  this  is  reprinted  from  a publication  called 

2 Justice  Times  dated  January  of  1979? 

3 A.  I believe  so,  yes. 

4 Q.  Did  you  get  this  as  part  of  a package  of  materials  you 

5 bought  to  drop  out  of  the  tax  system? 

6 A.  I cannot  answer  ten  years  later  whether  I bought  this 

7 material  or  whether  I picked  it  up  at  a seminar.  I picked  it 

8 up  for  infonnadon  only. 

9 Q.  Okay.  But  Ms.  Kelly  is  not  a government  official  of 

10  any  type? 

1 1 A.  Not  th.Ti  I know  of. 

12  Q.  Okay.  Now,  what  you  also  relied  cm  was  a publication 

1 3 called  Deceptive  IRS  Code  Words? 

14  A.  That's  correct. 

1 5 Q.  Okay.  And  that  was  the  document  that  said  shall 

1 6 doesn't  mean  shall? 

17  A.  That's  correct. 

18  Q.  Okay.  Now,  that's  not  a government  publication,  is  it? 

19  A.  No,  it  is  not,  and  I should  say  that  1 did  not  rely  on 

20  the  document  itself.  That  document  led  me  to  other 

2 1 information  that  I relied  on. 

22  Q.  Okay.  Okay.  But  that’s  not  a government  document? 

23  A.  No,  it  is  not, 

24  Q.  And  this  advertisement  from  W.  James  Knowles,  attorney 

25  at  law? 


CROSS  - VERNICE  KUGLIN 

598 

1 A.  Yes. 

2 Q.  He  also  doesn't  hold  himself  out  to  be  a government 

3 official  of  any  type,  does  he? 

4 A.  No,  he  holds  himself  out  to  be  an  attorney  at  law. 

5 Q.  Okay.  But  you  don’t  know  whether  he  is  or  not,  all  you 

6 know  is  you  saw  an  advertisement? 

7 A.  That's  correct  I’ve  not  met  the  man. 

8 Q.  Must  You  P^  Income  Tax,  that's  another  article  you 

9 cited;  tfaafs  not  a government  publication,  is  it? 

10  A-  No,  it  is  not 

M Q.  Okay.  And  would  you  agree  with  the  statement  in  that 

1 2 article  that  quote,  money  is  taken  from  the  productive  sector 

13  of  scx:i^  by  the  income  tax  to  support  the  nonproductive 

14  sector,  foreign  aid,  give-aways  in  a bloated  needless 

15  bureaucracy.  Would  you  agree  with  that  statement  made  in  that 

16  document? 

17  A.  In  reading  all  the  material  that  I came  across,  I find 

18  that  there  is  information  and  there  is  knowledge  — 

1 9 Q.  Well,  what  1 asked  is  would  you  agree  with  that 

20  statement  in  that  document? 

2 1 A.  Ido  not  necessarily  agree  with  that  statement  in  that 

22  document 

23  Q.  Okay.  Turning  to  what  was  marked  as  Exhibit  28,  this 

24  is  the  Interna]  Revenue  investigation. 

25  MR.  MURPHY:  If  I can  approach.  Your  Honor. 
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THE  COURT:  You  may. 

A.  I believe  I have  it  here.  Oh,  no,  I do  not.  There  we 

go. 

Q.  Now,  that  Intemai  Revenue  Code  investigation  that  is 
going  on  there,  that  wasn't  an  investigation  that  had  to  do 
with  income  taxes,  that  had  to  do  with  the  alcohol  tax, 
correct? 

A.  That  had  to  do  with  the  Internal  Revenue  Service,  and 
it  was  Mr.  Avis  who  was  the  head  of  Alcohol,  Tobacco  and 
Firearms  at  that  time. 

Q.  Okay.  But  on  Thursday,  February  the  3rd,  1953,  when 
these  statements  were  made,  what  they  were  talking  about  was 
politics  and  the  alcohol  tax  department? 

A.  That’s  correct. 

Q.  Okay.  And  this  statement  about  voluntariness  of  the 
income  tax,  thafs  a one  sentence  deal,  right? 

A.  Yes,  he  was  showing  the  difference  between  the  income 
tax  side  of  the  IRS  and  the  ATT  side. 

Q.  Now,  you  also  said  you  relied  on  whafs  been  marked  as 
Exhibit  40.  I’ll  pass  you  a copy  of  that 
A.  Thank  you. 

Q.  There  you  go,  ma'am. 

Now,  that  was  treasury  decisions  from  1916,  correct? 

A.  That's  correct 

Q.  Okay.  You  also,  I believe,  talked  about  a treatise 
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1 that  had  to  do  with  the  federal  income  tax  under  the  Act  of 

2 1913  that  had  to  do  with  United  States  residents.  We  didn't 

3 admit  that  into  evidence,  but  I have  got  a copy  of  it. 

4 A,  Let  me  just  look  this  over,  briefly.  Yes.  IrecogniTe 

5 the  document. 

6 Q.  That'sdated  1915? 

7 A.  That  is  dated  --  federal  income  tax  under  the  Act  of 

8 1913,  and  the  date  was  19  — the  date  of  this  opinion  was 

9 1915. 

10  Q.  Okay.  Thank  you. 

11  A.  Thanks. 

12  MR.  BECRAFT:  No  objections  to  the  exhibit, 

13  Your  Honor. 

14  MR.  MURPHY:  Your  Honor,  can  I approach  the 

1 5 witness? 

16  THE  COURT:  You  may. 

17  Q.  Ma’am,  Pm  going  to  show  you  a bunch  of  1040  returns 

18  for  1 996  through  200 1 . Can  you  look  at  those,  and  do  you 

19  recognize  those  as  1040  returns? 

20  A.  Yes,  I do. 

21  Q.  Now,  highlighted  on  each  one,  there's  an  0MB  number, 

22  isn't  that  correct? 

23  A.  That's  correct. 

24  Q.  What  is  that  number? 

25  A.  That  number  is  1545-0074. 
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1 

Q- 

Okay.  Now,  if  you  would  look  at  — 

1 

Q- 

Ma’am,  ma'am. 

2 

MR.  MURPHY:  Judge,  if  we  could  move  that  into 

2 

A. 

Yes,  that  is  correct. 

3 

evidence  as  a collective  exhibit,  all  those  tax  returns, 

3 

Q- 

Is  it  all  over  there? 

4 

the  blanks. 

4 

A. 

It  is  all  over  that  list,  along  with  maity  others,  yes. 

5 

THE  COURT:  Exhibit  55. 

5 

Q. 

Right,  in  several  places.  Would  you  look  and  see  if 

6 

(Exhibit  Niimber  55  was  marked.  Description: 

6 

that  number  is  at  — for  Section  1 .60 12-1 , that  particular 

7 

Tax  Returns.) 

7 

control  number? 

8 

Q. 

And  that  OMB  number  is  on  every  one  of  those,  correct? 

8 

A. 

That  was  1.  — 

9 

A. 

1 am  presuming  that  it  is.  I did  not  look  at  every 

9 

Q- 

6012-1. 

10 

one. 

10 

A. 

I don't  find  a 1 .60.  Maybe  I'm  missing  it  here 

11 

0- 

Look  at  every  one,  please. 

11 

somewhere. 

12 

A. 

Ail  right  That's  correct 

12 

0- 

If  I could  take  a look  at  it.  I didn't  want  to  mark 

13 

0- 

Okay.  Thank  you.  Now,  was  your  study  — you  described 

13 

the  exhibits  up.  Do  you  see  where  I have  circled? 

14 

your  study  of  the  income  tax  law  as  a thorough  study,  correct? 

14 

A. 

Yes. 

15 

A. 

I believe  it  was  as  thorough  as  I could  do  of  it 

15 

Q- 

Okay.  Now,  it's  true,  isn't  it,  that  that  particular 

16 

Q- 

Okay.  And  basically  one  of  your  contentions  is  that 

16 

portion  of  the  CFR  has  to  do  with  individuals  required  to  make 

17 

under  the  OMB  requirements,  and  you  submitted  as  Exhibit  37,  a 

17 

returns  of  income  and  ^jecifies  that  the  Form  1040  return  is 

18 

list  of  OMB  control  numbers  for  documents,  correct? 

18 

to  be  used? 

19 

A. 

That's  correct. 

19 

A. 

It's  saying  on  this  form  that  the  form  1545-0074  is  an 

20 

Q- 

Okay.  Now,  those  income  tax  returns  had  the  number 

20 

applicable  form  for  1.6012. 

21 

1554-0074  on  it,  right? 

21 

Q. 

Okay.  Can  you  — you  see  up  here  on  the  screen? 

22 

A. 

That's  correct. 

22 

A. 

Yes. 

23 

Q- 

Now,  that  control  number  is  all  over  that  list  that  you 

23 

Q- 

Okay.  And  would  you  read  die  highli^ted  language? 

24 

put  into  evidence,  isn’t  it? 

24 

A. 

Yes,  it  applies  to  individual  citizens  or  residents. 

25 

A. 

Yes,  that  is  correct  However,  the  only  number  — 

25 

and  it  says  in  general  except  as  provided  in  subparagraph  two 
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1 of  this  pamgraph,  an  income  tax  return  must  be  hied  by  every 

2 individual  for  each  taxable  year  beginning  before  January  1st, 

3 1973,  during  which  he  receives  six  hundred  dollars  or  more  of 

4 gross  income  and  for  each  taxable  year  beginning  after 

5 December  3 1st,  1972,  during  which  he  received  $750  or  more  of 

6 gross  income.  If  such  individual  is,  one,  a citizen  of  the 

7 United  States  whether  residing  at  home  or  abroad;  two  — 

8 excuse  me. 

9 Q.  Let’s " 

1 0 A.  — a resident  of  the  United  States  even  though  not  a 

1 1 citizen  thereof;  or,  three,  an  alien  bona  fide  resident  of 

1 2 Puerto  Rico  during  the  entire  taxable  year. 

1 3 Q.  Okay.  And  then  if  you  would  flip  over,  would  you  read 

14  that  highlighted  language? 

1 5 A.  Yes,  this  is  number  six,  I believe,  and  it  says  fonns 

16  of  return.  Form  1040  is  prepared  for  general  use  in  making 

1 7 the  return  required  under  this  paragraph. 

18  Q.  Now,  you  came  across  that  section  of  the  Code  of 

1 9 Federal  Regulations  in  your  research,  didn’t  you? 

20  A.  Yes,  I did. 

2 1 Q.  Okay.  And,  in  ^t,  that's  what  that  code  says,  isn't 

22  it? 

23  A.  That  is  what  that  code  says.  That  is  not  in  the 

24  subtitle  — 

25  Q.  Ma'am,  ma’am. 
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1 A-  Fm  sorry. 

2 Q.  I need  you  to  answer  the  question,  that's  what  it  says? 

3 A.  That's  what  it  says,  yes,  sir. 

4 MR.  MURPHY;  Judge,  could  we  have  the  CFR 

5 marked  as  an  exhibit? 

6 THE  COURT:  Exhibit  56. 

7 MR  BECRAFT:  Your  Honor,  could  we  have  a side 

8 bar? 

9 THE  COURT:  Certainly. 

10  (The  following  proceedings  had  at  side-bar 

11  bench.) 

12  MR.  BECRAFT:  I think  that  the  prosecution's 

13  offer  is  for  the  whole  lather  than  the  parts  that  we  have 

14  covered  in  testimony. 

15  MR.  MURPHY:  Judge,  I will  make  copies  and 

16  substitute  it  later. 

17  THE  COURT:  Just  the  passages. 

18  MR.  MURPHY:  Just  the  passages.  I don’t  have  a 

19  problem  with  that.  Judge. 

20  (The  following  proceedings  were  had  in  open 

21  court) 

22  THE  COURT:  We're  going  to  make  copies  of  the 

23  pages  and  passages  that  are  referred  to  and  not  put  the 

24  whole  book  in,  because  that  would  be  too  voluminous,  so  we 

25  will  make  copies  of  those  particular  passages  that  are 
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referred  to. 

MR.  MURPHY:  Judge,  I will  take  care  of  that  at 
the  break,  and  what  was  the  exhibit  number  for  diat? 

THE  COURT:  56. 

(Exhibit  Number  56  was  marked.  Description: 

CFR  Passages.) 

Q.  Do  you  have  your  IRS  code  book  with  you  up  there, 
ma’am? 

A.  I do. 

Q.  Could  you  open  it  up  — oh,  I don't  mean  to  skip 
around.  Before  we  go  there,  cow,  did  you  look  up  — you  had 
access  to  the  Memphis  State  law  litmuy? 

A.  That’s  correct 

Q.  And  they  have  a complete  collection  of  federal  law 
books  there,  correct? 

A.  Yes,  they  have  a lot  of  books  there. 

Q.  Did  you  read  the  case  of  United  States  versus  Wunder,  a 
Sixth  Circuit,  1990  case? 

A.  No,  that  is  cot  ^miliar  to  me. 

Q.  So  you  didn't  run  across  the  Wunder  case  where  they  — 
basically,  the  court  rejected  this  type  of  argument  having  to 
do  with  OMB? 

A.  There  are  a lot  of  decisions  that  rejected  this  type  of 
argument  The  courts  don’t  seem  to  be  able  to  agree  on  the 
definition  of  income. 
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1 Q.  Well,  Fm  talking  about  the  OMB  aspect 

2 A-  Oh,  Fm  sorry,  no. 

3 Q.  There  are  several  decisions  that  have  rejected  this 

4 argument  that  you  don't  have  to  file  a tax  return  because  of 

5 the  OMB  number,  correct? 

6 A.  That  is  not  something  that  is  of  my  knowledge.  I will 

7 accept  that  that  is  what  you’re  stating  that  that  is  correct. 

8 Q.  Okay.  But  you  didn’t  ~ you  didn't  go  to  those  law 

9 books  and  conduct  a search  to  see  if  the  courts  bad  upheld 

10  this  kind  of  arguzitect,  did  you? 

1 1 A.  No,  I relied  on  the  IRS’s  index  which  was  required 

12  under  the  Paper  Reduction  Act. 

13  Q.  Okay.  If  you  would  get  your  code  book  out,  if  you 

14  would  go  to  Section  1. 

15  A.  All  right 

16  Q.  Section  1 reads  tax  imposed,  correct? 

17  A.  Yes,  that's  correct 

18  Q.  And  it  — subsection  C,  it  reads  unmarried  individuals 

19  other  than  surviving  spouses  and  heads  of  household? 

20  A That’s  correct. 

21  Q.  Okay.  And  it  says  - it  follows  that  there  is  hereby 

22  imposed  on  the  taxable  income  of  every  individual  other  than  a 

23  surviving  spouse  as  defined  in  Section  2 or  the  head  of  a 

24  household  as  defined  in  Section  2B,  who  is  not  a married 

25  individual  as  defined  in  7703,  a tax  determined  in  accordance 
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1 with  the  following  table. 

2 A.  That  is  what  it  says. 

3 0-  And  you  would  agree  that  that  is  what  it  says? 

4 A.  I agree  that's  what  it  says. 

5 Q.  Okay.  Now,  would  you  turn  to  Section  7203  of  your  code 

6 book?  Once  you  get  to  7203,  let  me  ask  you  some  other 

7 questions  real  quick. 

8 A.  I have  7203. 

9 Q.  Going  back  to  your  one,  in  your  study  of  the  tax  code, 

10  you  came  across  Section  1 , didn't  you? 

1 1 A.  Yes,  I did. 

12  Q.  Okay.  So  today  is  not  the  first  time  you’re  hearing 

13  about  this? 

14  A.  Not  at  all 

15  0-  In  fact,  you  came  across  it  years  <^o,  didn’t  you? 

16  A.  Yes,  I did,  when  I was  doing  my  research. 

17  Q.  Now,  in  — what  your  belief  is  that  the  government 

1 8 can’t  tax  your  wages  or  (hey  can't  tax  your  income  you  make  as 

19  a pilot,  right? 

20  A.  What  my  understanding  is  that  the  courts  have  ruled 

2 1 that  occupations  of  common  right  are  not  taxable  as  an  excise 

22  tax.  In  other  words,  income  tax. 

23  Q.  Okay.  Well,  no  federal  court  that  has  dealt  — that 

24  has  applied  the  current  income  tax  code  has  made  that  ruling, 

25  have  they? 


1 A.  Well,  I believe  that  that  was  Chief  Justice’s  ruling, 

2 Justice  White  in  the  Briishaber  case,  which  actually  defined 

3 income  as  an  excise  tax. 

4 Q.  Well,  Fm  not  talking  aboi^  a tax  code  that  they  passed 

5 in  1913,  Fm  talking  about  the  current  tax  code. 

6 A.  Thatwasnot  a tax  code,  that  was  a Supreme  Court 

7 decision  based  on  the  — 

8 Q.  Ma’am,  no  federal  court  has  held  that  wages  aren't 

9 subject  to  income  tax. 

10  A.  i believe  the  Brushaber  case  did. 

1 1 Q.  Well,  after  Brushaber,  in  the  last  hundred  years. 

12  A.  I don't  — I can't  say  that,  because  I haven’t  read  all 

13  of  them. 

14  Q.  Okay.  But  you  did  extensive  research? 

15  A.  Yes,  I did  research  on  cases  which  I had  been  given 

16  information,  would  explain  certain  questions  that  I had,  yes, 

17  but  I did  not  - I have  not  read  every  case,  that  would  be 

18  impossible. 

19  Q.  Okay.  Look  at  7203. 

20  A.  All  right 

21  Q.  Now,  that  makes  a penalty  or  provides  that  any  person 

22  required  under  this  title  to  pay  any  estimated  tax  or  tax 

23  required  by  this  title  or  by  regulations  made  under  the 

24  authority  thereof  to  make  a return,  keep  any  records  or  supply 

25  any  infonnation  who  willfully  fails  to  pay  such  estimated  tax 
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1 or  tax  make  such  return,  keep  such  records  or  supply  such 

2 infonnadon  at  the  time  or  times  required  by  the  law  or  the 

3 leguladons  shall,  in  addition  to  other  penalties,  be  guilty 

4 of  — and  I'm  just  going  to  say  a crime. 

5 A.  Right. 

6 Q.  But  that  provides  that  if  you  don't  file,  you  have 

7 committed  a crime,  right? 

8 A.  I agree  it  says  any  person  required  under  any  tax  of 

9 this  title  shall  make  a return. 

10  Q.  Right.  Okay.  Now,  can  you  turn  to  6651  of  your  tax 

1 1 code?  Let  me  ask  you  this:  You  came  across  7203  in  your 

1 2 study  of  the  tax  code. 

13  A.  Oh,  yes.  What  was  the  other  secdon? 

14  Q.  6651. 

15  A.  I have  it. 

1 6 Q.  665 1 , it’s  true,  isn't  it,  provides  for  penalties  for 

17  failure  to  file  a tax  letum,  an  income  tax  return? 

1 8 A.  Well,  it  says  any  - the  :^lure  to  file  any  return 

1 9 required  under  authority  of  subchapter  eight  of  chapter  6 1 , it 

20  says  chapter  5 1 , it  says  alcohol,  tobacco,  cigars,  cigarettes, 

2 1 cigarette  papeis  and  a list  of  numerous  other  ones. 

22  Q.  Let's  back  up,  let's  talk  about  subchapter  A of  chapter 

23  61.  Subchapter  A,  it's  true,  isn't  it,  that's  the  subchapter 

24  of  the  Internal  Revenue  Code  that  has  to  do  with  income  taxes? 

25  A.  I would  agree  with  that 
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1 Q.  Okay.  And  if  - I have  got  an  index  here  that  might 

2 help  you  fiom  the  United  States  Code  AimoCated.  What  does 

3 chapter  61  deal  with. 

4 A.  It  deals  with  gross  income  defined.  Oh,  600 1? 

5 Q.  Right. 

6 A,  Are  you  talking  about  Secdon  61  or  Section  6001? 

7 Q.  Fm  talking  about  chapter  6 1 of  subtitle  A. 

8 A.  Well,  let  me  look  for  chapter  69. 

9 Q.  This  index  might  help  you. 

10  A.  All  right.  Okay.  It  says  chapter — 

11  Q.  What  does  it  say  there  highlighted? 

12  A.  It  says  subtitle  A,  income  taxes,  Fm  looking  for 

13  chapter61. 

14  Q.  Why  don't  you  go  down  here,  what  does  chapter  61  say? 

15  A.  This  does  not  say  chapter  --  this  is  — oh,  chapter,  it 

16  says  infonnadon  returns. 

17  Q.  That  does  say  chapter? 

18  A.  Right,  right,  I see  what  you  mean  now,  because  that 

1 9 other  section  referred  to  6 1 , and  you  brought  — right,  okay, 

20  now,  I have  got  it 

21  Q.  It's  true  that  it  said  — 

22  A.  We're  on  the  same  page. 

23  Q.  Okay.  So  what  it  is  referring  to  is  •> 

24  A.  6001. 

25  Q.  6001? 
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1  A.  Ri^t. 

^ 2 Q.  Okay.  Let’s  talk  about  what  600 1 says.  Now,  it’s 

3 true,  isn’t  it,  that  6001  says  every  person  liable  for  any  tax 

4 imposed  by  this  title  or  for  the  collection  thereof  shall  keep 

5 such  records,  render  such  statements,  make  such  returns  and 

6 comply  with  such  rules  and  regulations  as  the  secretary  may 

7 from  time  to  time  prescribe.  Whenever  in  the  judgment  of  the 

8 secretary  it  is  necessary,  he  may  require  any  such  person 

9 served  — by  a notice  served  upon  such  person  or  by 

1 0 regulations  to  make  such  returns,  render  such  statements  or 

1 1 keep  such  records  as  the  secretary  deems  suflicient  to  show 

1 2 whether  or  not  such  person  is  liable  for  tax  under  this  title. 

13  The  only  records  which  an  employer  should  be  required  to  keep 

14  under  this  section  in  connection  with  charge  receipts,  records 

15  necessary  to  comply  with  Section  6053  and  copies  and 

1 6 statements  fumished  by  employees  thereunder  or  employees 

1 7 under  Section  6053. 

1 8 A.  That’s  correct,  that's  what  it  says. 

19  Q.  Now,  if  you  would  turn  to  601 1. 

20  A.  6011, 1 have  it. 

21  Q.  Yes,  ma’am.  That  says,  it’s  true  — and  this  — this 

22  6001  section,  you  have  known  about  that  for  several  years? 

23  A.  Yes,  I did. 

24  Q.  You  knew  about  that  before  you  stopped  filing  income 

25  taxes? 
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1 forms  and  regulations  prescribed  by  the  secretary. 

2 A.  Yes,  it  does  say  any  person  made  liable  shall. 

3 Q.  And  it  says  shall,  right? 

4 A.  Yes,  it  does. 

5 Q.  Okay.  Thank  you,  ma’am. 

6 Now,  can  you  turn  to  — and  this  61 1 section,  you  have 

7 known  about  that  for  years? 

8 A.  Oh,  yes,  it  is  tom  out  of  my  book. 

9 Q.  Okay.  Ifyou  turn  to  6012, 6012. 

10  A.  Yes,  6012. 

1 1 Q.  Okay.  Now,  that  provides,  doesn’t  it,  that  returns 

12  with  respect  to  income  taxes  under  subtitle  A shall  be  made  by 

13  the  following? 

14  A.  Yes,  thafs  what  it  says. 

15  Q.  It  goes  to  list  who  has  got  to  make  the  returns. 

1 6 Again,  that  says  shall,  doesn’t  it? 

1 7 A.  Yes,  it  says  each  individual  — let  me  read  this.  Yes, 

18  it  says  returns  with  respect  to  income  taxes  under  subtitle  A 

1 9 shall  be  made  by  the  following. 

20  Q.  Okay.  Now  - and  it  lists  who  - 

2 1 A.  It  li^  individuals,  it  goes  on  and  lists 

22  corporations,  every  estate,  be  it  political  organization, 

23  homeowners  association,  persons  under  disability,  receivers, 

24  trustees,  it  goes  on  for  several  p<^es. 

25  Q.  Let’s  back  up  a second.  The  first  section  you  come  to 


1 A.  Yes,  i did. 

2 Q.  Okay.  And  you  were  aware  of  the  regulation  that  had  to 

3 do  with  the  1040s  we  talked  about  before  you  stopp>ed  filing 

4 income  tax  returns,  correct? 

5 A.  I was  aware  of  the  fact  that  the  1040  said  that  the 

6 authority  by  which  they  could  ask  me  to  file,  it  was  this 

7 section,  6001,  section  601 1 

8 Q.  Okay.  But  you  also  testified  you  were  aware  of  that 

9 regulation  we  talked  about? 

10  A.  Tlie  regulation  1.1-1? 

11  Q.  Weil,  no,  this  was  — Fm  talking  about  — this 

12  regulation  in  this  book.  Remember,  you  read  it,  we  put  it  on 

13  the  screen,  it  was  in  yellow. 

14  A.  It  was,  I believe,  in  the  6000  series  of  that  section. 

15  Q.  Yes,  ma’am. 

16  A.  Right. 

17  Q.  You  have  been  aware  of  that  for  several  years? 

18  A.  Yes,  I have. 

19  Q.  Okay.  In  fact,  you  were  aware  of  that  before  you 

20  stopped  filing  income  tax  returns? 

21  A.  That’s  correct. 

22  Q.  Okay.  Now,  60 1 1 says  when  required  by  reguiations 

23  prescribed  by  the  secretary  any  person  made  liable  for  any  tax 

24  imposed  by  this  title  or  with  respect  to  the  coUectioo 

25  thereof  shall  make  a return  or  statement  according  to  the 
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1 deals  with  individuals? 

2 A.  Yes,  it  says  every  individual  having  for  the  taxable 

3 year. 

4 Q.  Okay.  And  you  have  known  about  that  section  of  the 

5 code  for  several  years,  haven't  you? 

6 A.  Yes,  I have. 

7 Q.  In  the  study  of  Che  case  law,  you  have  read  a number  of 

8 cases  that  you  told  us  about.  Did  you  read  the  case  of  United 

9 States  versus  Shift  where  the  Second  Circuit  said  - 

10  MR.  BECRAFT;  Your  Honor,  befOTe  we  - may  we 

1 1 approach? 

12  THE  COURT:  You  may. 

13  (The  following  proceedings  had  at  side-bar 

14  bench.) 

15  MR.  BECRAFT:  The  prosecution  is  assuming  facts 

16  in  evidence.  If  the  government  wants  to  try  to  inpeach 

1 7 her  with  cases,  I think  the  first  thing  that  must  be  done 

18  is  to  confirm  whether  or  not  the  witness  has  any  personal 

19  information  or  knowledge  about  the  case  that  he's  going  to 

20  be  examining  her  on.  If  the  witness  says  I don’t  know 

2 1 anything  about  the  case,  then  quoting  frx)m  it  or  asking 

22  fiuther  questions  about  it,  there’s  lack  of  personal 

23  foundatiem  for  the  question  then. 

24  THE  COURT:  It  wouldn't  impeach  her  good  faith. 


25  I don’t  think. 
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1 MR.  MURPHY:  Well,  Judge  J think  it  would, 

2 because  the  Shift  case  is  right  on  point  about  the 

3 voluntariness  of  taxes. 

4 MR.  BECRAFT:  She  doesn't  know  — 

5 MR.  BERNHOFT:  The  question  isn’t  whether  her 

6 belief  is  correct  about  the  law. 

7 MR.  MURPHY:  I understand  that.  The  question 

8 is,  is  there  a good  faith  basis  for  belief,  and  I think  I 

9 can  go  into  the  extent  of  her  -- 

10  THE  COURT:  You're  going  to  her  lack  of 

1 1 thoroughness  of  the  inquiry? 

12  MR  MURPEfY:  Yes,  sir.  And  that  that  would 

1 3 result  in  a lack  of  good  faith. 

14  THE  COURT:  What  is  the  case? 

15  MR  MURPHY;  Judge,  I just  have  a snippet  firom 

16  it,  because  I was  going  to  do  a Power  Point,  but  I ran  out 

17  of  time. 

18  THE  COURT:  I was  just  making  sure  it 

1 9 preceded  it  was  during  the  period  she  did  the  research, 

20  and  I think  it  is.  I think  it  would  be  unfair  to  ask  her 

21  about  a case - 

22  MR  BECRAFT:  The  witness  doesn't  know,  is  my 

23  point.  Your  Honor. 

24  THE  COURT:  Well,  I think  that  some  inquiry  as 

25  to  the  thoroughness  of  one’s  — one  person’s  investigadon 
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1 is  allowed.  Tm  not  saying  ••  inquiring  into  it  ad 

2 nauseam  would  be  inappropriate,  because  there  would  have 

3 to  be  some  indication  that  there  was  a case  that  a person 

4 would  have  had  access  to  had  they  made  diligent  inquiry, 

5 but  not  necessarily  that  she  — 

6 MR.  MURPHY:  Judge,  what  about  the  general 

7 questions,  in  your  research  — well  — 

8 THE  COURT : You're  entitled  to  examine  the 

9 thoroughness  of  her  research. 

10  MR.  MURPHY:  I think  I can  ask  her  this. 

1 1 THE  COURT:  And  I think  you  can  ask  her  a few 

12  questions  about  a specific  case  or  two,  but  not  ten  cases. 

13  MR.  MURPHY:  I won't.  Judge. 

14  MR.  BECRAFT:  How  about  the  substance.  Your 

15  Honor?  It  seems  like  to  me,  though,  if  the  witness  has 

1 6 not  read  it,  having  die  government  ask  a question  through 

17  its  cross  and  it’s  a leading  question,  but  to  lead  off — 

18  THE  COURT:  I'm  going  to  allow  it  on  this  case. 

19  I mean  the  government's  argument  — odierwise  a person  -- 

20  it's  somewhat  of  a logical  inquiry,  and  I think  you  can 

2 1 test  a person's  logic. 

22  MR.  MURPHY : Judge,  I won't  beat  the  horse  to 

23  death,  I think  Tm  getting  near  the  end.  I’m  going  to  ask 

24  her  about  the  '92  and  '93  tax  books. 

25  THE  COURT:  Sure. 
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1 MR  MURPHY:  And  that's  going  to  be  about  iL 

2 THE  COURT:  Okay.  Til  overrule  the  objection 

3 with  the  limitations  that  we  discussed. 

4 MR  MURPHY:  Yes,  sir. 

5 (The  following  proceedii^s  were  had  in  open 

6 court.) 

7 BY  MR  MURPHY: 

8 Q.  Ms.  Kuglin,  during  the  course  of  your  research,  did  you 

9 come  across  the  case  of  United  States  versus  Shift  at  876 

10  F.2d,  272,  a 1989  decision.  Second  Circuit  where  they  said  to 

1 1 the  extent  that  income  taxes  are  said  to  be  voluntary, 

1 2 however,  they’re  only  voluntary  in  that  one  files  the  returns 

13  and  pays  the  taxes  without  the  ERS  first  telling  each 

1 4 individual  the  amount  due  and  then  forces  the  payment  of  that 

1 5 amount  The  payment  of  income  tax  is  not  optional.  Did  you 

16  run  across  that  opinion? 

17  A.  I don't  recall  tunnmg  across  - there  were  many,  many 

1 8 cases  I brought  into  covot  with  me,  the  ones  that  I felt  were 

19  the  most  descriptive  of  my  thought  process,  and  I know  that 

20  there  are  contradicting  cases  all  through  the  judicial  system. 

21  Q.  Okay.  So  the  answer  is — 

22  A.  That  is  not  one  of  the  cases  that  I chose  to  bring  into 

23  the  court.  I may  or  may  not  have  read  it  at  some  poiiU  in 

24  time,  I can't  confinn  on  that. 

25  Q.  So  you  could  have  read  it,  maybe  you  did,  maybe  you 
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1 didn't? 

2 A,  Right.  And  I may  have  read  excerpts  — many  cases  I 

3 had  experts  fiom,  that  I did  not  actually  go  to  the  law 

4 library  and  find  those  specific  cases  and  read  entirely 

5 through  them. 

6 Q.  Now,  one  of  your  exhibits  was  Exhibit  36.  And  Tm 

7 going  to  put  page  two  up  here  on  the  screen. 

8 A.  I can  see. 

9 Q.  Can  you  see  it? 

10  A.  Yes, lean. 

1 1 Q.  That  says  in  — and  this  is  from  the  instiuctions,  the 

1 2 code  provides  for  penalties  for  failure  to  file  a return, 

13  ^lure  to  supply  information  required  by  law  or  reguia.tions. 

14  f^ure  to  furnish  specific  informadon  required  on  return 

1 5 forms  or  for  furnishing  fraudulent  information.  Other  effects 

1 6 of  not  providing  all  or  part  of  the  requested  information  may 

17  incltide  the  disallowance  of  claimed  exemptions,  exclusion 

1 8 credits,  deductions  or  adjustments  resulting  from  an  increased 

19  tax  liability,  the  loss  of  social  security  credits,  loss  or 

20  delaying  the  issuance  of  a refund  for  overpayment,  interest 

2 1 and  penalty  charges,  unpaid  taxes  or  other  disadvantages  to 

22  the  taxpayer.  Now,  this  is  some  of  the  language  in  this 

23  notice  that  you  claim  you  relied  on  in  including  that  you 

24  weren’t  required  to  file  taxes,  correct? 

25  A.  Yes,  that  part  that  you  just  read  does  say  there  are 
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1 penalties  for  persons  required  by  the  law  or  regulations. 

2 0-  Okay.  But  this  is  — this  is  part  of  what  you  relied 

3 on  in  arriving  to  the  conclusion  that  you  didn't  have  to  pay 

4 taxes? 

5 A.  Yes,  Section  600 1 and  60 11  of  the  beghming  of  that 

6 paragraph  ~ those  paragraphs. 

7 Q.  But  what  I’m  saying  is  this  document  right  here  -- 

8 A.  Yes. 

9 Q.  — that  you  claim  that  says  ~ makes  the  payment  of 

1 0 taxes  voluntary,  it  also  talks  about  penalties  if  you  don't 

11  pay.  You  relied  on  that  in  formulating  your  conclusion? 

1 2 A.  I need  to  CMrcct  your  sentence  there.  You  said  that  I 

13  relied  on  it  to  say  that  it  was  voluntary.  I did  not. 

1 4 Q.  Ma'am,  is  the  answer  yes  or  no? 

15  A-  Well,  your  quesdon  is  wrong,  Mr.  Murphy. 

16  Q.  Well,  did  you  rely  on  the  infonnadon  in  this? 

1 7 A.  I relied  on  the  information  that  is  written  there.  I 

18  did  not  rel  y on  that  infonnadon  to  deteimine  whether  or  not 

19  the  tax  was  voluntary  or  not 

20  Q.  Okay.  But  — so  you  did  rely  on  diis  information,  you 

21  read  it? 

22  A.  Yes,  yes,  I did. 

23  0-  Okay.  I stand  corrected  on  it. 

24  A.  Thank  you. 

25  Q.  Now,  do  you  recognize  this  document? 


1 A.  Yes,  1992  Form  1040. 

2 Q.  Okay.  And  this  is  a government  publication? 

3 A.  Yes,  it  is. 

4 Q.  Okay.  And  the  1992  1040  was  one  of  the  documents  that 

5 you  relied  on  in  arriving  at  your  conclusion,  correct,  that 

6 you  didn't  have  to  file  taxes? 

7 A.  I believe  I did  file  a 1992. 

8 Q.  Okay.  You  filed -- well,  let  me  ask  you  fiiis:  Let  me 

9 back  up  a second.  I may  have  something  wrong  here.  I think  I 

10  got  the  right  one  now. 

11  A.  Ail  right 

12  Q.  Okay.  What  is  this? 

1 3 A.  This  is  - should  be  a 1 9 - well,  there's  no  date. 

14  1993,  yes,  it's  big  letters,  1993  1040  form. 

1 5 Q.  Now,  this  is  one  of  the  publications  that  you  relied  on 

16  in  making  your  conclusion  or  arriving  at  your  conclusion  that 

1 7 you  didn't  have  to  file  returns  or  pay  taxes? 

ISA  I relied  on  the  Privacy  and  Paperwork  Reduction  Act 

19  instructions  to  detennine  if  I was  a person  referred  to  in 

20  6001  and  6011,  yes,  sir. 

21  Q.  So  you  relied - 

22  A.  On  the  infonnadon  in  that  dfxxiinent,  yes. 

23  MR.  MURPHY:  Judge,  could  we  have  this  marked 

24  as  die  next  numbered  exhibit? 

25  THE  COURT:  47  - 57.  57,  excuse  me. 
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1 (Exhibit  Number  57  was  marked.  Description: 

2 1993  Instructions.) 

3 MR.  MURPHY:  Judge,  was  that  57? 

4 MR.  BECRAFT:  Your  Honor,  I have  57. 

5 Q.  Okay.  Ma'am,  I am  going  to  — Fm  going  to  put  a 

6 passage  up  there.  This  is  firom  page  four.  Would  you  agree 

7 that  it  says  if  you  do  not  file  a return,  do  not  provide  the 

8 information  we  ask  for  or  provide  fiaudulent  information,  the 

9 law  says  that  you  may  be  charged  penalties;  in  certain  cases, 

10  you  may  be  subject  to  criminal  prosecution? 

1 1 A.  That  is  what  it  says. 

12  Q.  Okay.  And,  in  ^t,  that's  the  same  page  that  talks 

1 3 about  the  Paperwork  Reduction  Act,  isn't  it? 

14  A.  That  is  correct 

1 5 Q.  Now,  Fm  going  to  show  you  page  seven  of  that  same 

1 6 document,  and  this  is  a page  diat's  entitled  Do  1 Have  to 

17  File? 

18  A.  Yes,  that's  what  it  says. 

19  Q.  Okay.  And  there's  a little  chart,  and  what  does  the 

20  highlighted  language  say? 

21  A.  It  says  single,  including  divorced  and  legally 

22  .separated.  It  says  filing  — Fm  sorry,  it  says  marital 

23  status;  single  (including  divorced  and  legally  separated; 

24  second  column  is  filing  status,  single  bead  of  household;  age, 

25  under  65, 65  or  older,  under  65, 65  or  older;  and  then  it  says 
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1 gross  income,  and  the  highlighted  portion  says  $6,050. 

2 Q.  Okay.  And  it  also  says  use  - this  is  chart  A we  just 

3 talked  about,  right? 

4 A Right,  it  says  chart  A for  most  p>eople. 

5 Q.  Okay.  And  it  says  use  chart  A on  this  page  to  see  if 

6 you  must  file  a return? 

7 A Thafsrigfat,  it  says  use  chart  A on  this  paper  to  see 

8 if  you  must  file  a return. 

9 Q.  Okay.  Okay.  And  I'm  putting  up  page  15. 

10  A All  right 

11  Q.  Okay.  Would  you  read  the  highlighted  language  on  page 

12  15? 

13  A.  The  highlighted  language,  it  says  — it's  imder  wages 

14  salaries,  tips,  et  cetera.  Show  the  total  of  all  wages, 

15  salaries,  fees,  comimssions,  tips,  bonuses,  supplemental 

16  unemployment  benc^ts  and  other  amounts  you  were  paid  before 

17  taxes,  insurance,  et  cetera,  or  taken  out  for  a joint  return. 

18  Be  sure  to  include  your  spouse's  income  on  line  seven. 

19  Q.  Okay.  And  it  goes  on  to  say,  included  in  this  total, 

20  the  amount  fiiat  would  that  should  be  shown  in  box  one  on 

21  W-2,  rep<^  all  wages,  salaries  and  tips  you  have  received 

22  even  if  you  do  not  have  a Form  W-2. 

23  A.  That  is  what  the  f<mn  says. 

24  Q.  Okay.  Now,  referring  to  page  36,  there's  language 

25  there,  would  you  read  the  highlighted  language? 
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1 A.  Yes.  The  first  highlight  says  because  you  take  a 

2 frivolous  position.,  and  the  other  highlight  says  other 

3 penalties  can  be  imposed  for  negligence,  substantial 

4 understatement  of  tax  and  fraud,  criminal  penalties  may  be 

5 imposed  for  willfril  failure  to  file,  tax  evasion  or  making  a 

6 false  statement. 

7 Q.  Okay.  And  that's  ail  information  that  was  in  this  1993 

8 1040,  part  of  which  you  relied  upon  in  arriving  at  your 

9 conclusion  that  you  didn’t  have  to  file  a tax  return  and  pay 

10  taxes? 

1 1 A.  That  is  correct,  that  was  information  that  1 relied  on 

1 2 to  determine  if  I was  a person  liable,  yes. 

1 3 Q.  Okay.  Now,  the  document  that  I'm  handing  you,  what  is 

14  that  document? 

15  A.  That's  a 1995  Fonn  1040. 

1 6 Q.  Okay.  Now,  did  you  have  a '95  1040  booklet  like  this? 

17  A.  I believe  so.  Let  me  double  check.  Yes,  1995. 

18  0.  Okay.  And  I believe  you  testified  you  used  this 

1 9 booklet  in  aiding  your  testimony,  correct? 

20  A.  Yes. 

21  Q.  Okay.  Now,  if  you  look  at  what  I have  got  up  there, 

22  that  first  full  paragraph,  our  legal  right  to  ask  you  for 

23  information  is  Kntemal  Revenue  Code  Section  6001, 60 1 1 and 

24  60 12A  under  regulations,  they  say  that  you  must  file  a return 

25  or  statement  with  us  for  any  tax  you  are  liable  for.  Y our 
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1 response  is  mandatory  under  these  sections.  Now,  that’s  what 

2 that  section  says,  correct? 

3 A.  That  is  absolutely  correct. 

4 Q.  Okay.  And  it  also  goes  on  in  the  underlying  language 

5 to  say  if  you  do  not  file  a return,  do  not  provide  the 

6 information  that  we  asked  for  or  to  provide  fraudulent 

7 information,  you  may  be  charged  penalties  and  be  subject  to 

8 crimirial  prosecution? 

9 A.  That  is  correct,  that's  what  it  says. 

10  Q.  Now,  I'm  going  over  to  Section  2,  if  you  would  look  at 

1 1 page  eight,  ma'am.  Fm  going  to  put  it  up  here,  but  — 

12  A.  Page  eight?  I have  page  eight. 

13  Q.  Under  Do  I have  To  File? 

14  A.  Yes. 

15  Q.  It  says  use  chart  A,  B or  C to  see  if  you  must  file  a 

16  return? 

17  A.  That's  correct. 

18  Q.  Okay.  And  if  you  go  over  here  to  chart  A,  it  indicates 

19  you  must  file  a return  if  your  gross  income  for  single, 

20  including  divorced  or  separated  if  your  gross  income  was 

21  $6400,  COTTCct,  if  you're  under  65? 

22  A.  That  is  correct,  that  is  what  it  says. 

23  Q.  Okay.  And  turning  to  page  35,  there's  also  a provision 

24  on  page  35  that  provides  other  penalties  can  be  imposed  for 

25  negligence,  substantial  understatement  of  tax,  and  fraud. 
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1 Criminal  penalties  may  be  imposed  for  willful  failure  to  file, 

2 tax  evasion  or  making  a false  statement,  correct? 

3 A.  I would  like  to  see  what  the  top  ~ what  the  top  of 

4 that  page  is. 

5 Q.  Sure. 

6 A.  Fm  looking  for  page  35  right  now.  All  right.  This  is 

7 under  the  section  for  goieral  information,  and  it  says  other 

8 penalties  — 

9 Q.  Well,  this  is  under  the  section  of  interest  and 

1 0 penalties. 

1 1 A.  Interest  and  penalties,  yes,  1 was  looking  at  the 

12  general  session,  which  starts  — this  section  starts  on  the 

13  previous  page.  Under  interest  and  penalties,  yes,  that  is 

14  what  it  says. 

15  Q.  And  this  is  one  of  the  books  - is  this  one  of  the 

16  publications  that  you  used  in  determining  that  you  didn’t  have 

17  to  pay  taxes? 

18  A.  This  is  one  of  the  documents  I used.  I determined 

1 9 whether  or  not  I had  a liability  — whether  I was  liable  or 

20  had  been  made  liable,  yes,  sir. 

2 1 MR  MURPHY : Judge,  if  we  could  have  this 

22  marked  as  an  exhibit. 

23  THE  COURT:  Exhibit  58. 

24  (Exhibit  Nun^er  58  was  marked.  Description: 

25  1995  1040  Instructions.) 
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1 MR.  MURPHY:  Judge,  if  I could  have  one  second 

2 to  look  at  my  notes. 

3 THE  COURT:  Sure. 

4 Q.  Ms.  Kuglin? 

5 A.  Yes,  sir. 

6 Q,  Now,  you  have  not  filed  a refund  for  all  these  taxes 

7 you  have  paid  all  over  the  years,  have  you? 

8 A.  Since  1993,  that's  correct. 

9 Q.  Okay.  And  your  general  practice  is  on  the  day  you  get 

10  paid,  you  go  down  to  the  bank  and  you  take  out  large  amounts 

11  of  cash  that  same  day  or  the  next  day,  correct? 

12  A.  It  depends.  It  depends  upon  what  my  flying  schedule 

13  is,  whether  I’m  going  to  be  in  town  for  awhile  and  what  funds 

14  Fm  required  to  pay  of  my  general  bills  which  are  not 

15  automatically  deducted,  yes,  sir. 

16  Q.  But  if  you  look  at  the  bank  records  - 

17  A.  Yes. 

18  Q.  — there's  several  big  withdrawals  like  four,  five,  six 

19  thousand  dollars  the  day  after  you  got  paid? 

20  A.  That's  correct,  yes. 

21  MR  MURPHY:  I don’t  have  any  further 

22  questions,  Y our  Honor. 

23  THE  COURT:  Redirect? 

24  MR.  BECRAFT:  Can  the  witness  be  handed 

25  Exhibits  48  and  54  and  57  and  58? 
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1 THE  WITNESS:  Would  you  like  Exhibit  28  back? 

2 THE  CLERK:  HI  get  it  when  I come  up  there. 

3 MR-BECRATT:  Can  I help  her.  Your  Honoi^ 

4 THE  COURT:  Sure. 

5 THE  WITNESS:  Which  one  was  that,  Mr.  Becraft? 

6 MR.  BECRAFT:  28  through  54. 

7 THE  CLERK:  There's  48  through  54. 

8 MR.  BECRAFT:  May  I also  get  Exhibit  1 5,  Your 

9 Honor? 

10  THE  CLERK  It’s  probably  in  diat  other  stack 

1 1 in  numerical  order. 

1 2 REDIRECT  EXAMINATION 

13  BY  MR.  BECRAFT: 

14  Q.  Ms.  Kuglin,  1 want  to  ask  you  some  quesdons  about  the 

1 5 W-4  forms  that  you  submitted  to  FedEx,  if  I can. 

16  A.  Yes,  sir. 

1 7 Q.  The  first  one  you  submitted  was  in  December  of ’95 , is 

18  that  correct? 

19  A.  That's  correct,  December  the  30th,  I believe. 

20  Q.  I’m  going  to  flip  it  down  here  on  the  Elmo,  and  I want 

2 1 you  to  tell  me  what  was  it  on  this  form  that  you  thought 

22  was  that  you  read  that  related  to  it  being  permissible  for 

23  you  to  claim  exempt.  Can  you  kind  of  see? 

24  A.  Yeah,  if  you  move  the  form  just  slighted  to  your  left. 

25  A little  bit  more.  Five,  six  and  seven.  Yes.  Actually,  it 
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1 was  ~ earlier  in  the  instructions,  it  said,  I believe,  if  I 

2 felt  that  I file  exempt,  that  I would  then  fill  out 

3 sections  ~ Section  7.  Section  7 says  I claim  exemption  from 

4 a holding  for  1995,  that  I certify  that  I meet  both  of  the 

5 following  condition.s  or  exemptions.  Last  year,  I had  a right 

6 to  a refund  of  all  federal  income  tax  withheld  because  I had 

7 no  tax  liability;  and  this  year,  I expect  a refund  of  all 

8 federal  income  tax  withheld  because  I expect  to  have  no  tax 

9 liability.  And  the  £ict  that  based  on  >> 

10  Q.  Can  I point  ait  here?  Watch  on  the  screen  what  you 

1 1 just  read,  see  where  that  pen  is? 

12  A-  Yes. 

13  Q.  On  Government  Exhibit  — I mean  on  Exhibit  Number  1 7 

14  down  here  at  the  bottom,  it  says  17. 

15  A.  Yes. 

16  Q.  lam  now  pointing  with  the  pen  to  number  seven,  which 

17  is  about  an  inch  below  the  - 

18  A.  Yes,  that’s  correct. 

19  Q.  And  you  relied  upon  your  ability  to  file  exempt  because 

20  the  form  said  — 

21  MR.  MURPHY:  Judge,  Fm  going  to  object  to  the 

22  leading. 

23  THE  COURT:  Objection  sustained,  it  is  leading. 

24  Q.  Is  this  what  you  relied  upon? 

25  A.  Yes,  I did. 
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1 Q.  The  language  you  just  read? 

2 A.  Yes. 

3 Q.  Now,  all  these  other  Form  W-4s,  did  they  have  the  same 

4 language?  Fm  going  to  go  down  on  the  screen  here  to  Exhibit 

5 15,  you  see  that?  Fm  going  to  move  what  I think-  is  a spot 

6 that  would  be  similar. 

7 A.  This  is  a 1998  form? 

8 Q.  Fll  show  you,  it  says  1998. 

9 A.  Right,  1988. 

10  Q.  And  this  has  a series  of  forms  W-4  in  it.  Now,  is 

1 1 there  the  same  language  that  appears  on  this  one  that's  in 

12  1988? 

13  A.  Under  6B,  it  says:  I claim  exemption  from  withholding 

1 4 because,  and  then  A says  last  year  I did  not  owe  any  federal 

1 5 income  tax  and  had  a right  to  lefimd  of  all  income  tax 

1 6 withheld;  and  this  year,  I do  not  expect  to  owe  any  federal 

1 7 income  tax  and  expect  to  have  a right  to  a refimd  on  income 

18  tax  withheld.  Yes,  that's  the  same  language. 

1 9 Q.  Now,  let  me  just  quickly  — in  this  particular  exhibit, 

20  we  have  also  in  one  that  I believe  you  testified  on  direct 

2 1 that  this  was  the  '97  one? 

22  A.  Yes,  ’96  is  crossed  out  and  1997  is  written  in. 

23  Q.  And  on  the  screen,  it  doesn’t  look  too  good,  but  is 

24  that  a date  of  January  1? 

25  A.  I believe  that's  January  1,  1997. 
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1 Q.  Now,  was  there  something  on  this  particular  form  that 

2 you  can  direct  our  attention  that  allowed  you  to  claim  exempt? 

3 A.  Yes,  if  you  will  move  the  form  just  slightly  to  your 

4 left  under  number  seven,  it  says  I claim  exemption  from 

5 withholding  for  1998,  and  I certify  that  I meet  both  of  the 

6 following  conditions.  And  would  you  like  me  to  read  those 

7 conditions? 

8 Q.  First,  is  my  pen  pointed  at  the  right  spot? 

9 A.  Yes,  it  is,  that  is  correct. 

10  Q.  Could  I get  to  you  read  that  line? 

11  A.  Yes.  Last  year,  I had  aright  to  a refund  of  all 

12  federal  income  tax  withheld  because  I had  no  tax  liability; 

1 3 and  this  year,  I expect  refund  of  all  federal  income  tax 

14  withheld  because  1 expect  to  have  no  tax  liability. 

15  Q.  I flipped  to  the  nextpage  in  Exhibit  Number  17,  and 

16  Fm  going  to  show  to  you  a W-4  form  for,  I guess,  1998,  is 

17  that  correct? 

18  A.  Yes,  that's  correct. 

19  Q.  Your  signature  appears  down  there  on  the  bottom? 

20  A.  Right. 

21  Q.  Fm  going  to  kind  of  move  around  on  the  screen  and  see 

22  if  my  pen  goes  to  the  spot  where  you  think  it  is  in^OTtant? 

23  A-  That  is  correct,  number  seven. 

24  Q.  And  is  this  what  are  you  relied  upon  in  claiming 

25  exemption? 
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1 A.  Yes,  I did. 

2 Q.  Were  these  words  important  where  Fm  flashing  my  pen 

3 right  now,  because  I had  no  tax  liability? 

4 A.  Yes,  those  were  the  most  important  words  in  those  two. 

5 Q.  Fm  going  to  put  my  pen  on,  I think,  the  line  of  the 

6 form  that  was  important  for  you,  is  that  correct? 

7 A.  That  is  correct,  line  number  seven,  and  the  words  which 

8 were  essential  where  I had  no  tax  liability,  and  1 expect  to 

9 have  no  tax  liability. 

1 0 Q.  Correct  me  if  Fm  wrong,  the  same  language  appears  for 

11  this  one  for  2000? 

12  A.  That's  correct,  number  seven,  I had  no  tax  liability 

13  and  I expect  to  have  no  tax  liability. 

14  Q.  Okay.  Now,  2001,  same  language? 

1 5 A.  Yes,  dated  February  the  lOth  of  2000,  same  language, 

1 6 number  seven,  I claim  exemption  because  I had  no  tax  liability 

1 7 and  expect  to  have  no  tax  liability. 

18  Q.  Ms.  Kuglin,  what  is  it  about  being  liable  that  is 

19  important  to  you? 

20  A.  The  instructions  on  the  1040  form  say  that  Section  6001 

2 1 and  6011  axe  the  sections  that  I should  rely  upon  to  determine 

22  whether  or  not  I am  liable  for  the  individual  income  tax 

23  and  — or  whether  1 have  been  made  liable.  And  I found  in 

24  reviewing  those  sections  and  other  sections  of  the  code,  I 

25  could  not  find  any  section  of  the  code  that  made  me  liable  for 
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1 54? 

2 A.  I have  48  and  I have  54. 

3 Q.  Okay,  Have  you  seen  them  before,  that  scries  of 

4 letters? 

5 A.  Yes  I have. 

6 Q.  Can  I ask  general  questions  without  going  to  a ^ecific 

7 exhibit? 

8 A.  Yes. 

9 Q.  What's  the  first  letter  dated  there,  48, 1 believe? 

10  A.  This  is  a letter  from  the  IRS. 

1 1 Q.  To  you? 

12  A.  To  me,  dated  October  3 1st,  ’95. 

1 3 Q.  Did  you  at  any  time  after  that  date  in  reference  to 

14  these  letters  that  you  were  getting  from  the  Internal  Revenue 

1 5 Service  that  are  there  in  front  of  you.  Exhibits  48  through 

16  54,  did  you  make  any  efrmt  to  seek  legal  counsel? 

17  A.  Absolutely,  I did.  This  number  three  on  this  form 

1 8 dated  October  3 1st  says  if  you're  not  required  to  file,  please 

19  explain  why.  And  I had  written  the  letter  --  the  November 

20  letters  asking  the  questions,  explaining  my  — the  information 

2 1 that  I had  obtained  and  asked  for  a response.  When  I did  not 

22  get  a response,  I had  an  opportunity  to  go  to  the  IRS  and 

23  speak  with  an  agent  to  get  some  response,  and  did  not;  and 

24  then  later  I decided  that  it  was  time  to  — I was  actually 

25  directed  to  go  to  a law  Iferary  or  hire  an  attorney. 
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1 the  individual  income  tax,  and  I could  find  no  law  that 

2 required  me  as  such  to  complete  the  1040  form. 

3 Q.  Ms.  Kuglin,  I woiild  like  to  ask  you  some  questions 

4 about  that  November  of  1 995  letter  that  you  wrote  to  the  IRS, 

5 do  you  remember  that? 

6 A.  I remember  that,  yes. 

7 Q.  Can  I ask  you  some  broad  general  questions  about  it 

8 without  digging  out  the  exhibit? 

9 A.  Yes. 

10  MR.  MURPHY:  Judge,  can  we  approach? 

11  THE  COURT:  Yes. 

12  (The  following  proceedings  had  at  side-bar 

13  bench.) 

14  MR.  MURPHY:  Judge,  Fm  going  to  object  to 

15  that.  Defense  counsel  is  going  outside  the  scope  of 

16  direct.  I didn't  — cross,  I didn't  ask  about  that 

17  letter. 

18  THE  COURT:  I don't  think  he  asked  about  that 

19  the  '95  letter. 

20  MR.  BECRAFT:  Okay.  All  right  Good  enough, 

21  Your  Honor. 

22  THE  COURT:  Thank  you. 

23  (The  following  proceedings  were  bad  in  open 

24  court.) 

25  Q.  Ms.  Kuglin,  do  you  have  in  front  of  you  Exhibits  48  and 
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1 Q.  Let  me  stop  you  ri^t  there. 

2 A.  Yes. 

3 Q.  You  were  directed  to  do  ^^^t  by  whom? 

4 MR.  MURPHY:  Judge,  Fm  — it's  iirelevant. 

5 It's  hearsay  and  it's  irrelevant. 

6 THE  COURT:  It  is  hearsay. 

7 MR.  BECRAFT:  Okay,  I will  move  on.  Judge. 

8 A.  All  light.  I ~ due  to  certain  circumstances,  the  fact 

9 that  I had  not  goaen  answers  to  my  specific  questions,  I had 

10  made  a decision  to  hire  — 

1 1 MR.  MURPHY:  Judge,  objection.  I’m  going  to 

1 2 object  to  the  relevance  of  this. 

13  THE  COURT:  Let's  talk  about  it  I need  to 

14  check  one  thing 

15  (The  following  proceedings  had  at  side-bar 

16  bench.) 

17  THE  COURT:  She  is  not  asserting  she  relied  on 

1 8 the  advice  of  attorney. 

19  MR.  BECRAFT:  No,  my  whole  point.  Judge,  is  she 

20  got  Exhibits  48  through  54.  She  sought  counsel  and  turned 

21  the  matter  over  to  counsel,  that’s  — and  that's  the  point 

22  I want  her  to  make.  Not  what  counsel  said.  I'm  not  going 

23  to  - Fm  not  offering  any  — 

24  MR.  MURPHY:  Judge,  I think  that  it  doesn't 

25  matter.  The  reason  diose  letters  come  is  they  give  her 
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1 notice,  and  I can  aigue  they  gave  her  notice  of  the 

2 requirement  that  she  pay  her  income  tax. 

3 MR  BECRAFT:  And  we  can  show  the  ccntext  in 

4 which  the  letters  are  sent  to  her,  her  response,  which 

5 would  include  her  turning  the  letters  over  to  an  attorney. 

6 THE  COURT;  She  doesn't  have  any  - it's  a 

7 little  confusing,  though,  because  if  she  turned  them  over 

8 to  a lawyer  and  the  lawyer  said  on  my  advice  you  shouldn't 

9 do  anything,  then  she  can  assert  that  and  rely  on  it  We 

1 0 might  have  a lawyer  here,  but  she  can  assert  that,  but  she 

1 1 didn't  do  that  Tm  a little  confused  about  how  — 

1 2 MR  BECRAFT:  The  only  point  I want  to  elicit 

1 3 is  she  is  unfamiliar  with  administrative  procedures,  she 

14  started  receiving  letters,  she  sought  counsel  and  turned 

1 5 these  matters  over  to  her  couiisel  and  just  leave  it  at 

16  that 

17  THE  COURT:  What  — Mr.  Murphy,  how  does  that 

18  work? 

19  MR  MURPHY:  Judge,  I think  it  is  irrelevant. 

20  1 think  the  letters  are  significant  for  this  reason;  She 

2 1 got  notice  that  — of  the  tax  - that  she  owed  taxes  and 

22  taxes  were  due  and  owing  during  the  period  that  she  didn't 

23  file.  I don't  think  that  the  fiu:t  that  she  hired  an 

24  attorney  has  any  relevance  to  the  case. 

25  THE  COURT:  Well,  it  would  if  she  had  - 
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1 MR.  MURPHY : That  is  not  what  they're  relying 

2 on. 

3 MR.  BECRAFT:  It  kind  of  ties  back  into  those 

4 other  exhibits.  You  know,  some  of  these  letters  will  be 

5 responsive.  These  letters  offered  here  provoke  the 

6 re^oiLse  from  the  lawyers  that  are  these  other  letters 

7 that  we  have  excluded.  Your  Honor. 

8 THE  COURT:  Well,  it's  not  relevant  to  an  issue 

9 in  the  case  that  I can  — somebody  - somebody  can  explain 

10  it  so  I will  understand  what  it  is,  but  I don't  perceive 

11  it  as  being  a relevant  issue  in  the  case,  because  she 

12  didn't  do  anything  in  response  to  the  lawyers.  I mean  if 

13  she  sent  them  to  her  CPA,  then  took  no  action  because  she 

14  was  awaiting  a response  from  the  CPA,  I think  you  could 

15  maybe  show  that  we  gave  it  to  them  and  got  no  le^onse.  I 

16  am  confused  about  how - 

17  MR  BECRAFT:  I think  to  address  this  quesdon 

18  of  the  government  arguing  closing.  Your  Honor,  that  they 

19  were  sent  these  letters  — 

20  THE  COURT:  Right. 

21  MR.  BECRAFT:  — and  they  went  to  her. 

22  THE  COURT:  Right. 

23  MR.  BECRAFT:  And  she  was  silent.  In  response, 

24  I think  die  defense  can  say,  well,  she  received  those 

25  letters  and  at  least  turned  them  over  - sought  counsel 
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and  turned  them  over  to  counsel.  To  directly  address  what 
I see  is  coining  up  in  closing  argument  — 

THE  COURT:  Turned  them  over  to  counsel,  fOT 
what  purpose? 

MR  BECRAFT;  Sought  advice  about  what  to  do. 

THE  COURT:  She  has  never  said  she  had  gotten 

any  ~ 

MR  BECRAFT:  We  haven't  got  to  the  point  of 
turning  it  over  to  counsel. 

THE  COURT:  Okay.  Okay.  Pm  going  to  let  you 
ask  the  quesdon,  but  then  depending  on  how  we  go,  it  may 
end  up  that  Mr.  Murphy  has  a modon  to  strike.  Pm  just 
not  sure  — I don't  want  to  cut  off  ~ if  she  has  got 
something  meaningful  to  say  (m  this  point,  I want  her  to 
get  a chance  to  do  it. 

MR  BECRAFT:  But  there’s  no  legal  opinion 
given  by  lawyers  that  directly  relate  to  this.  Judge. 

IPs  the  mere  fiict  that  they  were  turned  over  to  counsel. 

THE  COURT:  Weil,  I think  that's  pretty 
tenuous,  but  I think  I ought  to  let  her  answer  the 
quesdon  aixl  see  what  else  >>  you  said  that  was  stuff  that 
you  needed  to  take,  and  then  you  had  some  other  stufif  that 
you  were  going  to  take.  Well,  if  there  is  another  step 
that  follows  that  maJres  it  relevant  or  just  a preparatory 
quesdon  or  preliminary  quesdon,  then  it  is  an 
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1 appropriate  question.  If  it  turns  out  that's  the  only 

2 thing,  Mr.  Murphy's  modon  to  strike  will  probably  — 

3 let's  try  it. 

4 (The  following  ptoccedii^  were  had  in  open 

5 court.) 

6 BY  MR.  BECRAFT:  ! 

7 Q.  Ms.  Kuglin,  in  response  to  those  letters  that  you  I 

8 received  from  the  IRS,  let's  talk  aboiU  them  collecdvely,  48 

9 through  54.  | 

10  A.  All  right 

11  Q.  Did  you  seek  or-- let  me  ask  you  this:  Are  you  | 

12  familiar  with  or  what  ^miliaxity  do  you  have  with 

13  adxninistradve  procedures  regarding  federal  income  taxes? 

14  A.  Pm  familiar  that  there  are  special  procedures  that 

15  need  to  be  followed.  I am  familiar,  and  I can't  quote  again, 

16  I don't  have  the  documents  up  here,  that  I have  a right  to  ask 

17  quesdons,  I have  the  right  to  seek  counsel  and  I have  a right 

18  to  have  hearings,  and  diat  there's  specific  procedures  that 

19  must  be  adhered  to. 

20  Q.  Did  you  have  — in  your  studies,  have  you  sat  down  and 

21  studied  the  point  of  what  you  should  do  if  you  get  liters 

22  from  the  IRS? 

23  A.  The  - the  letters  needed  to  beresponded  to  within  a 

24  certain  period  of  dme  and  — 

25  Q.  Listen  to  my  quesdon. 
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1 A.  YeSv  sir. 

2 Q.  Have  you  studied  - you  have  told  us  at  length  what  you 

3 have  done  in  reference  to  the  study  - 

4 A.  Right. 

5 Q.  — the  substantive  tax  law  itself,  my  question  that  is 

6 now  pending  is  on  a different  matter,  but  it  relates  to  taxes. 

7 Had  you  engaged  in  any  type  of  a study  regarding 

8 administrative  procedures  in  dealing  with  the  IRS? 

9 A.  I know  I have.  I know  I have.  Fm  not  — 

10  Q.  Okay.  That's  fine.  Have  you  studied  it  in  detail  so 

1 1 you  would  comfortable  enough  — 

1 2 A.  I have  read  it  over.  I did  not  feel  that  I knew  enough 

1 3 to  respond,  do  the  legal  responses  that  I felt  that  these 

14  letters  were  requiring. 

15  Q.  And  did - 

16  A.  And  so  as  a result  of  that,  1 felt  that  since  I was  not 

17  getting  responses  to  the  letters  1 had  written  that  perhaps 

1 8 they  were  not  in  the  proper  format  and  that  if  I hired  legal 

1 9 counsel,  someone  to  write  the  letters  for  me,  that  the  ail 

20  the  intricacies  that  were  required  would  be  in  those  letters, 

2 1 and  I wanted  to  make  sure  I had  someone  who  was  asking  the 

22  same  questions  that  I had  been  asking. 

23  Q.  To  your  knowledge,  did  your  counsel  offer  any  — 

24  MR*  MURPHY:  Judge,  we^e  now  at  a point  that 

25  it's  not  relevant. 
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1 MR.  BECRAFT:  I will  back  off.  Your  Honor. 

2 THE  COURT:  Thank  you. 

3 A.  Fm  just  not  quite  sure  what  Fm  allowed  to  answer  and 

4 what  Fm  not  allowed  to  — 

5 Q.  There’s  no  question  pending,  don’t  worry  about  it. 

6 THE  COURT:  Right. 

7 Q.  Ms.  Kuglin,  in  your  smdies  of  the  income  tax,  Mr. 

8 Murphy  pointed  out  a couple  of  cases  to  you  where  maybe  some 

9 of  your  issues  have  been  raised  by  other  parties,  do  you 

10  recall  that? 

1 1 A.  Yes. 

1 2 Q.  He  mentioned  this  Wunder  case. 

13  A.  Yes. 

14  Q.  Have  you  ever  heard  of  Wunder? 

15  A.  I don't  believe  that  I have  beard  of  Wunder. 

16  Q.  And  have  you  engaged  in  any  type  of  a study  down  at  the 

17  law  library  or  on  any  other  occasion?  I want  to  find  out  if 

18  there  are  other  cases  that  may  relate  to  the  ones  that  I 

19  believe  in? 

20  A.  Weil,  I can  probably  — I have  got  a list  of  cases  that 

21  I have  read.  There's  merchants  — some  of  the  documents 

22  explain  the  cases,  if  I might  look  at  the  documents. 

23  Q.  Okay. 

24  A.  There  are  cases  like  Isner  versus  McCulmer  Merchants 

25  Loan  and  Trust  that  address  these  same  issues  that  we  have 
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1 been  talJdcg  about. 

2 MR.  MURPHY:  Judge,  Fm  going  to  object  to  the 

3 response.  It’s  — 

4 THE  COURT:  I think  it's  - 

5 MR.  BECRAFT:  Let  me  back  up. 

6 THE  COURT:  It’s  nonresponsive. 

7 MR.  BECRAFT:  Your  Honor,  I will  back  up  and 

8 ask  another  question. 

9 THE  COURT:  I think  we  need  to  ask  a question 

10  that  can  be  responded  to. 

11  Q.  Cases  that  were  brou^t  to  your  attention  were  brought 

12  to  your  attention  in  some  particular  way,  is  that  correct? 

13  A.  That’s  correct. 

14  Q.  Would  you  have  cases  brought  to  your  attention  by  the 

15  various  materials  that  you  would  read? 

16  A.  Yes,  I did. 

17  Q.  Okay.  And  if  you  saw  a case  in  the  materials  that  you 

1 8 read,  would  you  go  down  and  try  to  locate  the  case  and  read 

19  it? 

20  A Yes,  I did-  That's  what  I did. 

21  Q.  Did  you  make  any  effort  to  go  to  try  to  find  cases  that 

22  you  didn't  know  anything  about? 

23  A.  Yes,  I did. 

24  Q-  About  cases  that  you  did  not  know  anything  about? 

25  A.  No,  these  were  cases  that  I had  --  that  I had  not 
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1 personally  read  that  I didn't  know  — I had  read  quotes  fiom 

2 the  cases  and  I looked  at  these  cases,  the  ones  that  I felt 

3 would  answer  some  of  the  questions  that  I had. 

4 Q.  Okay.  Listen  to  my  question. 

5 A.  Yes,  sir. 

6 Q.  When  you  wanted  to  read  a case  and  when  you  wanted  to 

7 go  get  it,  did  you  find  out  about  the  case  in  some  materials, 

8 explanatory  materials  that  you  were  reading?  For  example, 

9 pull  out  that  folder  one  to  Claire  Kelly. 

10  A.  Yes. 

11  Q.  Would  the  Claire  Kelly  article  be  similar  to  other 

12  articles  that  you  would  read? 

13  A Yes. 

14  Q.  Did  these  articles  that  you  read  mention  court  cases? 

15  A.  Yes,  it  did  mention  court  cases. 

16  Q.  What,  if  any,  effort  did  you  make  once  you  saw  a case 

1 7 in  such  material  as  such,  what  effort  would  you  make  to  try  to 

18  read  the  case? 

19  A I would  go  down  and  read  the  case  and  copy  the  case. 

20  Q.  Okay.  Now,  for  cases  --  there  are  obviously  cases  that 

2 1 were  not  mentioned  in  your  reading  material. 

22  A.  There  were  cases  that  were  mentioned  in  the  cases 

23  themselves  that  I would  go  back  and  look  at  some  of  those 

24  cases  which  substantiates  some  of  the  arguments  in  those 

25  cases. 
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1 Q.  But  you  wouldn’t  - if  there  was  some  case  — 

2 MR.  MURPHY:  Judge,  Fm  going  to  object  to  him 

3 leading. 

4 THE  COURT:  Yes,  objection  sustained. 

5 0-  Id  reference  to  this  case  that  Mr.  Muiphy  asked  you 

6 about,  the  Wunder  case,  had  cases  like  that  ever  been  brought 

7 to  your  attention  by  your  reading  material? 

8 A.  I don’t  know  that  specifically  the  Wunder  case  had. 

9 Q.  Okay.  Would  you  know  about  the  existence  of  any  other 

1 0 cases  other  than  what  you  would  discover  in  your  reading 
1 L materials? 

1 2 A.  I would  hear  about  cases  when  I went  to  seminars  and 

1 3 people  who  talked  about  the  different  cases. 

14  Q.  Now,  looking  at  this  from  the  totality. 

15  A.  Yes. 

1 6 Q.  Were  there  any  cases  that  you  had  learned  about  through 

1 7 this  way  that  you  were  pursuing  in  refa-ence  to  studying  that 
L 8 gave  you  any  indication  that  what  you  were  reading  and 

1 9 studying  was  wrong? 

20  MR.  MURPHY:  Judge,  Fm  going  to  object  to  the 

21  leading. 

22  A.  No. 

23  THE  COURT:  I flunk  it  is  simply  too  suggestive 

24  of  the  answer.  A leading  qtiesdoc  is  (me  that  suggests  an 

25  answer,  and  kind  of  like  pitching  somebody  a softball,  and 
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1 we  don't  let  them  do  that,  because  we  want  to  actually 

2 have  a real  answer.  So  Fm  going  to  have  to  sustain  that. 

3 I explain  a little  bit  to  the  jury  so  we  all  understand 

4 that  we  need  to  avoid  that. 

5 Q.  What,  if  any,  (xises  adverse  to  your  position  was 

6 brought  to  your  attention? 

7 A.  Well,  the  PolI(x;k  case,  for  one  thing,  was  adverse  to 

8 n^  position. 

9 Q.  In  what  way? 

10  A.  ha  flie  fact  that  it  detennined  that  an  income  tax  was  a 

1 1 direct  tax  rather  than  an  excise  size  tax. 

12  Q.  What,  if  any,  other  cases  were  brought  to  your 

13  attention  that  indicated  to  you  that  your  beliefs  were 

14  erroneous? 

15  A.  Let  me  think  on  that  one  just  a little  bit. 

16  Q.  Let  me  withdraw  it  and  I will  frame  it  a different  way. 

17  A.  All  right 

1 8 Q.  Did  you  ever  learn  about  any  cases  that  might  have 

19  dealt  with  your  issues  that  you  talked  about  here  in  court 

20  over  the  last  day  and  a half? 

21  A.  I don't  know  if  I'm  just  tired  or  if  Fm  missing  the 

22  point  of  the  questions. 

23  Q.  Let  me  fiame  it  another  way.  In  your  studies,  in  what 

24  you  read,  what,  if  any,  cases  did  you  find  that  rqected  your 

25  arguments?  Did  you  find  any? 
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1 A.  No.  I found  quotes  in  cases  that  I read  that  discussed 

2 other  cases  and  differing  opinions,  but  there  were  always 

3 answers  to  those  opinions  explained  in  the  cases  given  down 

4 by  ~ you  know,  the  decisions  given  down  by  the  judges  in 

5 those  cases. 

6 Q.  All  right.  Good  enough. 

7 A.  So  they  questioned  it,  but  they  also  gave  an 

8 explanation  as  to  why  tfa<»e  were  not  valid. 

9 Q.  Mr.  Murphy,  during  cross,  brought  to  your  attention 

1 0 this  big  thick  book  that  we  have  had  here  this  aftemocm,  the 

1 1 Code  of  Federal  Regulations. 

12  A.  Yes. 

13  Q.  Have  you  seen  that  type  of  book  before? 

14  A.  Yes,  I have. 

15  Q.  Whereabouts? 

1 6 A.  The  Code  of  Federal  — excuse  me,  it's  in  the  library. 

17  Q.  Now,  he  directed  your  attention  to  a particular 

1 8 regulation,  is  that  correct? 

1 9 A.  That's  (mrrect. 

20  0.  1.6012-1,  correct? 

2 1 A.  That's  correct. 

22  Q.  And  you  testified  that  you  have  seen  that  before? 

23  A.  Yes. 

24  Q.  Why  does  that  regulation  in  your  view  not  apply  to  you? 

25  A.  Let  me  go  to  the  regulations  or  to  the  code,  and  I 
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1 don't  have  that  regulaticm  sitting  right  in  front  of  me. 

2 Q.  Let  me  ask  you  this  question:  Can  you  turn  to  Section 

3 1 of  the  Internal  Revenue  C<xle? 

4 A.  Yes,  I can. 

5 Q.  You  were  asked  questions  about  tax  imposed. 

6 A.  Yes. 

7 Q.  In  reference  to  corresponding  regulatians,  do  you  know 

8 what  regulation  corresponds  to  Section  1 of  the  c(xle? 

9 A.  ThatisCFR-26CFR  1 - 

10  MR.  MURPHY:  Judge,  Fm  going  to  object  because 

11  Fm  not  sure  what  he  means  by  corresponds  because  I don't 

12  know  that  there's  a corresponding  relationship, 

13  necessarily. 

14  THE  COURT:  Well,  Fm  going  to  allow  the 

15  question  on  this  one. 

16  Q.  Is  there  a regulatioo  that  applies  to  Section  1 of  the 

17  ccxle  to  your  understanding? 

18  A.  Yes,  there’s  regulation  1.1-1. 

19  Q.  Have  you  read  that  reguladon  before? 

20  A.  I have  read  parts  of  that  regulation  before.  I don't 

2 1 know  that  I have  read  the  entire  thing. 

22  Q.  Now,  did  you  come  to  any  understanding  or  what,  if  any, 

23  understanding  did  you  have  as  to  whether  or  not  that 

24  particnjlar  regulation  solicited  information? 

25  Okay.  I'll  ask  another  question.  Mr.  Murphy  brought 
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1 to  your  attention  that  the  Form  1040  instruction  booklet  has 

2 an  OMB  control  number? 

3 A.  Yes. 

4 Q.  1040  fonn  has  an  OMB  control  number,  right? 

5 A.  Yes. 

6 Q.  Have  you  looked  through,  I don’t  know  the  exhibit 

7 number,  but  we  have  offered  it  into  evidence,  that  big  long 

8 list  of  all  these  control  numbers? 

9 A.  Yes,  the  control  numbers  that  are  in  Section  602. 

1 0 Q.  And  in  that  particular  list  of  OMB  control  numbers  — 

1 1 A.  Yes. 

12  Q.  — did  you  see  when  you  first  started  engaging  in  this 

1 3 study  that  there  were  a lot  of  other  regulations  that  listed 

14  the  same  control  number  for  Form  1040?  C 

15  A.  Yes,  yes,  I did.  There  was  a large  number  of  dienx 

16  Q.  Okay.  Out  of  that  list  of  OMB  control  numbers,  what 

1 7 was  it  that  was  so  important  for  you  about  how  the  1 040  fonn 

1 8 was  to  be  or  what  relationship  it  had  with  the  actual 

19  regulations  themselves? 

20  A.  Well,  the  » knowing  that  the  individual  income  tax 

2 1 regulation  is  regulation  1.  U 1 on  that  index,  there  was 

22  only  — only  one  entry  that  applied  to  that  particular 

23  regulation,  and  that  one  entry  was  the  entry  1545-0067  which 

24  applied  to  the  Form  2555,  foreign  earned  income.  And  that  was 

25  of  significance  to  me  of  that  particular  index  and  that 
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1 section,  under  the  Paperwork  Reduction  Act. 

2 Q.  Now,  Mr.  Murphy  asked  you  some  questions  about  Section 

3 6001, 601 1 and  Section  6012  of  the  Intemal  Revenue  Code? 

4 A.  Yes,  that’s  correct. 

5 Q.  And  you  had  read  those  sections  of  the  Intemal  Revenue 

6 Code  a long  ago? 

7 A.  Yes,  I read  it  during  the  period  of  time  I was 

8 formulating  my  opinions. 

9 Q.  What  was  it  that  was  important  — when  you  read  Section 

10  6001  of  the  Internal  Revenue  Code,  what  was  it  that  was 

1 1 important  in  that  section  of  the  code  that  related  to  your 

12  beliels  about  whether  or  not  you  were  required  to  file 

13  returns? 

14  A.  It  said  that  a person  that  was  liable,  any  person 

1 5 liable  for  any  tax  imposed  by  this  title. 

16  Q.  Did  you  determine  whetho*  or  not  you  were  liable 

17  pursuant  to  Section  61  — or  Section  6001. 

1 8 A.  I could  not  d^ennine  by  just  reading  that,  that  I was. 

19  I read  601 1 , which  said  a person  made  liable,  and  when  that 

20  did  not  define  whether  or  not  I was  a person  made  liable,  I 

21  then  went  to  the  index  to  determine  whether  or  not  there  was 

22  any  section  under  subtitle  A,  taxes,  which  addressed  the  issue 

23  of  liability,  and  that's  when  I fotmd  the  Section  1461,  which 

24  said  that  the  withholding  agent  for  nonresident  aliens  and 

25  foreign  corporations  were  made  liable  for  the  individual 
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1 income  tax. 

2 Q.  Have  you  — what,  if  any,  research  about  looking  for 

3 the  word  liable  in  sitotitle  A of  the  Intemal  Revenue  Code 

4 beyond  the  table  of  contents  or  the  index,  have  you  engaged  in 

5 any  type  of  search  to  find  the  word  liable  in  subtitle  A? 

6 A.  Yes,  later  on  when  computers  became  available  and  this 

7 infonnation  was  on  the  computers,  I did  search  under  subtitle 

8 A,  individual  income  tax  for  the  word  liable,  and  it  came  up, 

9 I think,  three  times,  one  — two  times  were  in  reference  to 

1 0 some  dispute,  and  the  only  other  time  it  came  up  was  in  regard 

11  to  Section  1461  of  subtitle  A. 

12  Q.  Mr.  Murphy  directed  your  attention  to  Section  60 1 2 of 

13  the  Intemal  Revenue  Code? 

14  A.  Yes. 

1 5 Q.  Do  you  have  a belief  — or  what,  if  any,  belief  do  you 

1 6 have  as  to  whether  or  not  you  are  required  pursuant  to  Section 

17  6012  to  file  1040  forms? 

18  A.  Well,  based  on  the  fact  that  I could  only  find  one 

1 9 section,  146 1 , in  the  entire  section  of  individual  income  tax 

20  that  addressed  anybody  that  was  liable,  and  that  was  the 

2 1 withholding  agent  of  foreign  corporations  or  nonresident 

22  aliens.  Yes,  nonresident  aliens  and  foreign  corporations. 

23  Since  I did  not  fall  under  that  category,  then  1 made  the 

24  determination  that  1 was  not  a person  that  was  required  under 

25  Section  6001, 601 1 to  complete  the  1040  form. 
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IQ.  Is  it  your  understanding  that  section  6012  would  apply 

2 to  people  who  are  liable? 

3 A.  Absolutely.  I believe  that  foreign  — the  withholding 

4 agents  of  nonresident  aliens  and  foreign  corporations  are 

5 absolutely  liable  and  have  a requirement  to  complete  the  1040 

6 form  and  also  the  Form  2555. 

7 Q.  Let  me  ask  one  final  set  of  questions.  Do  you  have 

8 that  '93  1040  instructioo  booklet  or  '95  that  you  had  up  here 

9 on  the  stand  with  you? 

10  A.  Yes,  I do. 

1 1 Q.  Okay.  I was  going  to  use  these  exhibits,  but  can  you 

12  use  those,  that  one? 

13  A.  Yes,  lean. 

14  Q.  All  right  Have  you  looked  through  there  to  see  — 

15  your  testimony  is  that  you're  an  American  citizen? 

16  A.  That  is  correct 

17  Q.  All  right  Did  you  make  any  study  of  that  instruction 

18  booklet  to  determine  bow  often  the  instruction  bo(^et  relates 

19  to  United  States  citizens? 

20  A.  Yes,  actually,  I did,  and  I,  again,  as  I foimd  out  with 

21  the  Intemal  Revenue  Code,  that  it  is  good  to  go  to  the  index, 

22  so  I went  to  the  index  instructions  of  the  1040  form,  and  I 

23  looked  for  the  word  citizen  in  that  document,  and  I finally 

24  found  one  place  where  it  was  listed. 

25  Q.  What  was  listed? 
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1 A,  Where  the  word  citizen  was  listed. 

2 Q.  Okay.  And  what  was  that? 

3 A.  Andthat  was  listed  under  the  use,  it  says  U.S. 

4 citizens  and  resident  aliens  living  abroad,  and  Chat  was  the 

5 only  place  that  I could  find  any  reference  to  the  word 

6 citizen. 

7 MR.  BECRAFT:  One  moment.  Your  Honor.  Nothing 

8 further.  Your  Honor. 

9 THE  COURT;  All  right.  Thanks  very  much.  We 

10  will  let  you  step  down.  Thank  you. 

1 1 (Witness  excused.) 

12  MR  BECRAFT:  We  rest. 

13  THE  COURT;  All  right.  The  defense  rests. 

1 4 Will  the  government  — and  we're  going  to  take 

1 5 a break,  but,  Mr.  Murphy,  does  the  government  anticipate 

16  calling  any  rebuttal  witnesses? 

17  MR  MURPHY:  No,  sir.  Your  Honor. 

18  THE  COURT:  Ladies  and  gentlemen,  that  does 

19  conclude  all  the  proof  in  the  case.  Fm  going  to  talk 

20  with  counsel  and  see  if  we  have  got  our  ~ I know  we  have 

2 1 been  working  on  the  instructions,  we  hope  we’re  very 

22  close,  but  that  will  take  at  least  I S minutes.  This  is 

23  our  afternoon  break,  15  minutes.  If  we  can't  get 

24  everything  done  today,  then,  of  course,  we  will  revise  our 

25  schedule.  We  will  see  you  in  15  minutes.  Don’t  discuss 
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1 the  case  among  yourselves,  don't  let  anybody  talk  with 

2 you.  We  will  see  you  in  15  minutes. 

3 (Jury  out  at  3:30  p.m.) 

4 THE  COURT:  We  will  let  you  have  a seat,  and 

5 we're  going  to  go  over  a few  things. 

6 MR.  BECRAFT:  Your  Honor,  could  I --  could  I do 

7 something  real  quick  for  the  record? 

8 THE  COURT:  Sure. 

9 MR.  BECRAFT:  Could  I renew  my  Rule  29  motion 

10  on  the  same  grounds? 

1 1 THE  COURT:  This  is  a case  in  which  there  is  - 

12  the  rule  simply  doesn't  contemplate  the  court  making  any 

13  decisions  about  really  any  of  the  issues  that  are  before 

14  thisjuiy.  The  jury  is  going  to  have  to  decide 

1 5 credibility  questions  and,  therefore,  there  is  sufficient 

16  evidence  for  the  government  to  proceed  on  each  clement  of 

17  the  as.serted  offense. 

1 8 What  we  have  handed  out  to  --  so  motion  is 

19  denied.  We  have  handed  out  to  you  a set  of  instruedons. 

20  Mr.  Murphy,  there  is  - you  both  will  note  that  there's 

21  one  that  I haven't  really  quite  --  they  have  got  some 

22  overlap,  I may  give  both  of  them,  it  may  be  okay  to  do 

23  that.  You  have  got  a cover  sheet,  and  it  runs  quickly 

24  through  some  of  die  filings  that  are  very  basic.  I will 

25  flip  through  the  pages  with  you.  They're  not  numbered 
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1 because  there's  going  to  be  reaiianged. 

2 It  begins  with  the  general  instruction,  they're 

3 to  decide  the  case  and  they're  not  to  — they’re  to  follow 

4 the  law,  decide  it  based  on  the  testimony  of  other 

5 evidence,  the  first  two  pages.  And  then  the  burden  of 

6 proof  and  reasonable  doubt  and  what  proof  beyond  a 

7 reasonable  doubt  is.  Talking  about  the  evidoiice  and  what 

8 they  can  consider,  direct  evidence  and  circumstantial 

9 evidence.  Also,  reference  that  they  can't  take  anything  I 

1 0 have  said  — I haven’t  said  much,  can't  take  anything  Fve 

1 1 said  as  indicating  as  to  how  the  case  should  be  resolved. 

1 2 Multiple  crimes,  that's  2.0 1 A,  that  is 

1 3 requested.  Stipuiations,  Fm  aware  of  one  stipulation, 

14  really,  and  that’s  the  one  as  to  Memphis  Shelby  County, 

1 5 Tennessee  being  located  in  the  Western  District  of 

16  Tennessee. 

1 7 Number  of  witnesses  and  credibility,  that's  the 

1 8 standard  instruction.  The  number  of  witnesses  is  not 

19  controlling.  Of  course,  that's  an  approptiale  one. 

20  Then  credibility  as  to  defendants.  Since  she 

2 1 did  testify,  we  usually  give  the  7.02B  instruction,  and 

22  just  say  they  apply  the  same  things  in  d^eimining 

23  credibility  of  the  defendant  as  any  other  witness. 

24  Law  enforcement  witnesses,  we  certainly  had  law 

25  enforcement  witnesses,  and  it  just  cautions  them  to  treat 
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1 those  witnesses  with  the  same  type  of  inquiry  that  they 

2 would  anybody  else.  The  reference  to  the  indictment  and 

3 the  reading  of  the  indictment,  and  the  reference  to  59. 1 , 

4 which  is  the  Sand  instruction,  which  is  the  very  brief 

5 statement  regarding  evade  or  attempt  to  defeat  any  tax. 

6 Statutory  purpose,  which  is  59-2. 

7 The  elements,  I combined  the  concept  of  the 

8 elements  contained  in  the  defendant's  Devitt  reference 

9 with  the  Sand  one,  and  also  with  Mr.  Murphy's  statement, 

10  and  really  it  seems  to  be  everybody's  statement  that  Fm 

1 1 going  to  have  to  describe  what  an  affirmative  act  is  a 

12  little  more,  and  1 have  done  that  later  on,  and  I’ve 

13  said  - and  I haven’t  made  reference  to  the  afilimative 

14  acts  set  out  in  the  indictment  because  Mr.  Murphy  has 

1 5 actually  put  in  some  proof  about  some  things  that  might  be 

16  affirmative  acts  other  than  the  acts  in  the  indictment, 

17  biU  Fm  going  to  talk  about  what  those  could  be.  Tax  due, 

18  that’s  the  first  element,  obviously. 

19  Second  element,  affirmative  act  I have 

20  actually  elaborated  on  this  somewhat  In  the  middle  of 

2 1 the  paragraph  of  — the  second  paragraph,  there  are 

22  different  ways  in  which  a tax  may  be  evaded  or  an  attempt 

23  may  be  made  to  evade  it.  For  example,  in  this  case,  the 

24  government  asserts  that  Ms.  Kuglin  attempted  to  evade  or 

25  defeat  the  income  tax  by  filing  false  Form  W-4s  for 
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1 application  as  to  each  year  — each  tax  year  alleged  in 

2 the  counts  in  the  indictment.  I didn't  say  that  — I used 

3 that  for  example  language  because  the  government  also  is 

4 making  the  argument  and  has  put  on  proof  about  large  cash 

5 transfers.  It’s  not  a real  strong  one,  so  Fm  willing  to 

6 strike  that 

7 MR.  MURPHY : Judge,  what  I’m  going  to  argue  — 

8 Fm  not  going  to  argue  cash  transfers  were  necessarily 

9 acts  of  evasion,  but  that  they  were  — 

1 0 THE  COURT:  Let  me  tell  you  what  I said  about 

11  it. 

12  MR.  MURPHY:  Okay. 

13  THE  COURT:  And  you  may  not  find  it  to  be  — I 

14  didn’t  say  they  were  acts  of  evasion,  I said  it  might  be 

1 5 evidence. 

16  MR,  MURPHY:  That  is  what  our  position  is  going 

17  to  be.  Judge. 

1 8 THE  COURT:  Thai’s  what  I said,  I didn’t  say  it 

19  was.  It  could  be,  it  can  be  an  act  Anyway,  I think 

20  you're  relying  on  the  W-4s,  primarily. 

21  I do  go  through  the  fact  that  the  govemment 

22  has  to  prove  an  affirmative  act  constituting  evasion,  that 

23  must  be  a positive  act  1 say  it’s  not  failure  to  file  or 

24  a fiiilure  to  pay,  which  is  true,  that’s  not  an  affirmative 

25  act,  let  me  make  that  clear.  I then  reference  the  Supreme 
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1 Court  The  Supreme  Court  has  defined  this  element  as 

2 requiring  proof  of  conduct  the  likely  effect  of  which 

3 would  be  to  mislead  or  conceal.  In  other  words,  in  any 

4 act  which  is  likely  to  mislead,  the  govemment  or 

5 conceal  funds  satisfies  this  element  Thus,  filing  a 

6 false  form,  for  example,  a W-4  withholding  form,  or  a 

7 false  tax  return  is  sufficient  — there's  no  lost  tax 

8 return  here,  but  that’s  an  example  ~ as  are  false 

9 statements  made  to  the  Internal  Revenue  Service  after  the 

10  return  was  due  or  filed  Large  cash  transactions  may  also 

11  be  evidence  of  an  affirmative  act  of  evasion.  I said 

12  evidence  of,  Mr.  Murphy,  I didn't  say  an  affinnative  act. 

13  I think  that’s  what  I should  say. 

14  MR.  MURPHY:  Judge,  that’s  coircct,  that’s  what 

15  we’re  going  to  argue. 

16  THE  COURT;  And  then  it  says  it  is  not 

1 7 necessary  to  prove  a separate  act  constituting  evasion  for 

1 8 each  year,  tax  year,  which  is  the  subject  of  the 

19  prosecuticm;  thus,  filing  a false  W-4.  I think  in  this 

20  case  you  have  got  a W-4  for  each  year,  but  it  can  be  for 

21  filing  a false  statement  for  withholding  form  satisfies 

22  this  element  as  to  each  year  for  which  it  was  in  effect. 

23  I think  that’s  the  law,  so  — the  third  element  is  the 

24  willfulness  element.  There  is  a lot  of  discussion  here, 

25  and  this  is  really  more  than  either  one  of  you  submitted. 
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1 and  if  you  don’t  like  it,  you  need  to  tell  me.  Whether  or 

2 not  the  defendant  acted  knowingly  and  willfully  is  a 

3 question  of  &ct  to  be  determined  by  you  based  on  all  the 

4 evidence  in  the  case.  An  act  is  done  knowingly  if  it’s 

5 done  purposefully  and  deliberately  and  not  because  of 

6 mistake,  accident,  negligence  or  some  other  innocent 

7 reasoa  The  government  must  also  prove  beyood  a 

8 reasonable  doubt  the  defendant  acted  willfully.  A willful 

9 act  is  defined  as  voluntary  and  intentional  violation  of  a 

1 0 known  legal  duty,  and  we  talked  about  the  govemment  has 
U to  prove  that 

1 2 And  then  we  say  willfully,  defined  further, 

1 3 referring  to  the  Supreme  Court  case,  one  of  the  Supreme 

14  Court  cases  that  we  have  been  looking  at.  The  word 

1 5 willfully  in  the  criminal  tax  statutes  requires  a 

16  voluntary,  intentional  violation  of  a known  legal  duty,  so 

1 7 repeating  it,  but  then  Fm  goii^  to  say  more  about  it. 

1 8 The  requirement  of  willfulness,  therefore,  means  an  act 

1 9 undertaken  with  bad  faith  or  evil  intent  or  evil  motive 

20  and  want  of  justification  in  view  of  all  the  financial 

2 1 circumstances  of  the  taxpayeis.  That's  direct  language 

22  from  — I have  a copy  of  the  opinion,  but  of  a *93  — '73 

23  Supreme  Court  opinion.  In  our  conplex this  is  the 

24  language  that  the  Supreme  Court  says. 

25  The  next  paragraph,  hi  our  complex  tax  system. 
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1 it  certainty  often  arises  even  among  taxpayers  who 

2 earnestly  wish  to  follow  the  law.  R is  not  the  purpose 

3 of  the  law  to  penalize  fiank  differences  of  opinion  or 

4 innocent  errors  made  despite  the  exercise  of  reasonable 

5 care.  Degrees  of  negligence  give  rise  in  the  tax  system 

6 to  civil  penalties.  And  1 think  that’s  fair  because  we 

7 have  heard  some  things  about  civil  stuff.  The  requirement 

8 that  an  offense  be  committed  willfully  is  not  met, 

9 therefore,  if  the  taxpayer  has  relied  in  good  faith  on  a 

10  prior  decision  of  the  Supreme  Court.  The  Internal  Revenue 

1 1 Code  or  the  regulations  and  instructioiis  published  by  the 

12  Internal  Revenue  Service.  Thu.s,  the  word  willfully 

13  under  — I think  we  have  got  our  code  number  wrong  here, 

14  it's  26,  Fm  sure,  isn't  it? 

15  MR.  MURPHY:  Yes,  sir.  Your  Honor,  Title  26. 

16  THE  COURT:  That's  a typo.  USC  ~ U.  S.  Code, 

17  Section  7201,  includes  the  concept  of  bad  fiiith  or  evil 

1 8 intent  that  separates  the  purposeful  tax  evader  — or  tax 

19  violator,  from  the  well-meaning,  but  sometimes  confused, 

20  mass  of  innocent  taxpayers. 

21  Now,  Mr.  Murphy,  that’s  pretty  much  what  the 

22  Supreme  Court  said,  and  I diink  we  kind  of  need  to  make 

23  this  distinction  because  I perceive  the  government  is 

24  arguing  that  she  is  not  in  the  mass  - 

25  MR.  MURPHY:  That’s  correct.  Judge,  I don't 
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1 have  an  objection  to  that. 

2 MR.  BECRAFT:  You  want  to  hear  fixMn  me,  Judge? 

3 Fm  pleased  with  your  'willfulness  instrucdons. 

4 THE  COURT:  I'm  not  even  through  yet.  Well, 

5 then  to  go  to  good  faith  defense,  you're  right.  And  then 

6 we  start  talking  about  good  faith  defense.  There  is  one 

7 thing  on  good  faith  defense  we  may  need  to  add  I noticed 

8 something  earlier.  What  I have  dcme  is  Fve  taken  the 

9 defendant's  and  the  government's,  but  the  government, 

1 0 there  was  a little  bit  of  stuff  missing,  so  I put  them 

1 1 together  side-by-side.  Willfulness  is  --  the  first  part 

12  of  the  willfulness  defense  is  from  the  defense,  and  that 

1 3 is  just  the  intro  on  'willhilness,  is  negated  by  the 

1 4 defense  of  a good  faith  mistake  of  the  law  requirements, 

1 5 and  I think  thaf s the  more  complete  statement  To  make 

1 6 such  a determination,  one  must  inquire  into  the 

1 7 defendant’s  miixl  or  mental  attitudes  and  approach  the 

18  situation  which  the  law  required  of  her.  Imayhavethis 

1 9 wrong,  which  the  law  required  of  her  some  action.  That 

20  doesn't  look  qmte  right.  I will  look  it  up  here. 

2 1 MR.  BECRAFT:  Pofaaps  the  court  is  reading  too 

22  closely,  I don't  see  that  there  is  a - 

23  THE  COURT;  This  is  exactly  what  you  wrote 

24  do'wn. 

25  MR.  BECRAFT:  Yes.  sir. 


1 THE  COURT:  But  Fm  not  sure  it  sounds  good. 

2 MR.  BECRAFT;  Okay.  All  right 

3 THE  COURT:  That  last  phrase  in  that  sentence 

4 for  mental  attitude  and  approach  to  the  situation  which 

5 the  law  required  of  her  some  action,  and  this  is  exactly 

6 what  you  wrote,  but  I think  that's  not  what  you  meant. 

7 MR.  BECRAFT:  Okay.  Are  we  on  the  page  that 

8 says  willfulness  is  negated  by  the  defense  of  a good  faith 

9 mistake  ~ 

10  THE  COURT:  Yes,  it's  good  f^th  defense.  It's 

1 1 the  first  one.  Do  you  want  to  say  it  that  way?  I mean 

12  that  last  little  phrase  just  doesn't  quite  — do  you  think 

13  it  is  okay? 

14  MR.  BECRAFT:  Weil,  if  it  is  causing  some 

15  problems,  maybe  we  can  strike  it 

16  THE  COURT:  Wliich  tiie  law  requires. 

17  MR.  BECRAFT:  If  you  believe  that  the 

1 8 defendaitf,  subjectively  in  her  own  mind,  believed  that  she 

19  was  not  required  by  the  law  to  file  the  tax  returns  in 

20  question,  it  will  be  your  duty  to  find  her  not  guilri^.  Is 

21  that  the  line  that  the  court  is  - 

22  THE  COURT:  What  I'm  having  trouble  with  is 

23  this  second  line  of  the  sentence,  and  I had  a lot  of 

24  trouble  before,  and  I thought  I would  bring  it  up  to  you. 

25  It  is,  to  make  such  a detennination,  you  should  must 
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1 inquire  into  the  defendant's  mind,  her  mental  attitude  and 

2 approach  to  the  situation  which  the  law  required  of  her 

3 some  act,  and  I think  that's  okay.  I just  think  it's  kind 

4 of — 

5 MR.  BECRAFT:  Awkward. 

6 THE  COURT:  - awkward.  Ifyou  wantit,  I will 

7 leave  it. 

8 MR.  BECRAFT:  Okay,  if  the  court  will  leave  it, 

9 FIl  live  with  it. 

10  THE  COURT:  And  approach  the  situation.  I 

1 1 usually  like  my  instructions  to  sound  good.  That's  the 

12  problem  I'm  having.  No  offense.  I would  like  to  change 

13  it  and  make  it  sound  a little  better,  if  we  can.  Her 

14  mental  attitude  - let's  just  say  this:  Her  approach  to 

15  the  situation  which  she  believed  the  law  required. 

1 6 MR.  BECRAFT:  That  will  be  good.  Judge. 

17  THE  COURT:  Is  that  okay? 

18  MR.  BECRAFT:  Yes,  Your  Honor.  Fmreal 

19  pleased  with  what  the  court  has  done. 

20  THE  COURT:  Well,  okay.  Mr.  Murphy,  I think 

2 1 tiiat's  — thaf  s all  a part  of  the  case. 

22  MR.  MURPHY:  Judge,  Fm  stuck  with  that,  I 

23  don't  think  there's  a lot  I can  do  about  it  If  I could 

24  write  the  jury  instructions  — 

25  THE  COURT:  Well,  we  wouldn’t  - 
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1 MR.  MURPHY:  They  follow  the  law,  I drai't  know 

2 that  mine  would  be  a whole  lot  different 

3 THE  COURT:  Okay.  Well,  then  I just  wanted 

4 to  - I didn’t  want  to  change  the  defendanf  s language 

5 without  the  defendant  agreeing  to  it  is  the  main  thing.  I 

6 tiiink  we  hove  got  that  changed  now,  I feel  comfortable 

7 with  it 

8 Then  we  go  to  what  the  government  said,  which 

9 was  a part  of  the  Sand  material,  and  then  I go  to  the 

10  defendants  good  faitii,  and  we  may  want  to  try  to  change 

1 1 our  font  on  that  because  I don't  partioilariy  like  the  way 

12  the  font  came  out  because  there’s  a change  in  font  And 

13  then  this  is  their  repeated  one.  I 'wanted  you  to  look  at 

14  tills,  Mr.  Murphy.  I was  inclined  to  give  something  real 

15  close  to  it  because  the  defense  is  entitled  to  something 

1 6 pretty  close  to  it.  If  the  defendant  acted  in  good  iaith, 

17  that  is  to  say  she  actually  believed  the  actions  she  took 

1 8 were  allowed  by  the  law,  then  she  is  not  guilty  of  the 

19  offense  of  tax  evasion  or  willfiilly  failing  to  file  income 

20  tax  returns.  And  it  does  not  — I think  we’re  taking  out 

2 1 the  willfully  filing  because  thaf s not  - we  don’t  want 

22  to  confiise  the  jury  there.  It  does  not  matter  whether  the 

23  defendant  was  right  or  wrong  in  her  beliefe,  nor  does  it 

24  matter  that  her  beliefs  make  sense  or  soimd  reasonable  to 

25  you,  the  jury,  or  to  me,  as  the  judge.  The  only  thing 
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1 that  matters  is  whether  or  not  the  defendant  actually 

2 believed  she  was  correct  in  her  actions.  Also,  it  is  not 

3 the  defendants  burden  to  prove  that  she  did  believe  her 

4 actions  were  correct,  rather  the  government's  burden  to 

5 prove  that  she  did  not.  That's  true.  You  stated  that  a 

6 little  differently  than  the  Sand  instruction,  which  is  the 

7 burden.  I may  later  on  at  some  point  modify  that.  It  is 

8 for  you,  the  jury,  to  decide  whether  the  govemmoit  has 

9 proved  that  the  defendant  willfully  committed  tax  evasion 

10  by  proving  beyond  a reasonable  doubt  that  she  did  not 

1 1 actually  believe  her  actions  were  correct,  and  by  proving 

12  all  the  other  elements  that  I have  explained  to  you  in 

13  these  instructions,  or  whether  the  defendant  believed  her 

14  actions  were  proper.  If  you  find  that  the  government  has 

15  failed  to  meet  its  burden,  then  you  must  find  the 

1 6 defendant  not  guilty  of  these  offenses.  If  there's  a 

1 7 reasonable  doubt  in  your  mind  as  of  this  issue,  or  even  if 

1 8 you  conclude  that  the  defendant  could  have  only  believed 

1 9 her  actions  were  proper  by  abysmal  ignorance  and  the 

20  rankest  land  of  stupidity  — and  I think  you're  allowed  to 

2 1 have  language  like  that  — yet  you  find  that  she  believed 

22  she  was  correct,  you  must  find  the  defendant  not  guilty. 

23  Mr.  Murphy,  I mean  diere  is  a lot  of  cases  that  say  that. 

24  MR.  MURPHY:  Judge,  I don't  have  an  objection 

25  to  that. 
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1 THE  COURT:  Tm  a little  concerned  that  we 

2 don't  have  that  burden  language  fiom  die  instruction,  I 

3 may  switch  and  add  that  in.  I will  show  you  where.  I 

4 think  I will.  Remember,  the  burden  of  establishing  lack 

5 of  good  faith  and  criminal  intent  rests  upon  the 

6 prosecution.  A defendant  is  under  no  burden  to  prove  her 

7 good  faith,  rather  the  prosecution  must  prove  bad  faith  or 

8 knowledge  of  falsity  beyond  a reasonable  doubt.  We  will 

9 add  that  right  there  at  that  point.  I think  that's  what 

10  we  ought  to  do.  Okay. 

1 1 All  right.  The  next  one  in  this  case,  the 

12  defendant  is  not  presumed  to  know  the  law,  that's  true. 

13  Government,  this  is  the  one  on  the  IRS 

14  publicadoDS  and  word  voluntarily.  I think  we  better  give 

1 5 that,  Mr.  Murphy,  there  has  been  so  much  talk  ^x>ut 

16  voluntary,  I think  I probably  better  give  it. 

17  MR.  MURPHY:  Judge,  I agree,  and  I know  you 

1 8 took  the  Paperwork  Reduction  Act  — 

19  THE  COURT:  Actually,  I put  a little  piece  of 

20  it  over  there  on  G9,  the  next  one  over. 

21  MR.  MURPHY:  Yes,  sir.  And  I think  that  should 

22  be  given,  and  a third  thing  diat  should  be  given,  I 

23  believe,  based  on  the  testimony,  the  Seventh  Circuit  has 

24  taken  up  the  question  of  whether  wages  are  income  several 

25  times,  and  Judge  Bower  has  said  in  a footnote  in  a case 
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Colabowsld  (spelled  phonetically),  that  although  not 
raised  in  his  biief^  on  appeal,  the  defense's  entire  case 
at  trial  rested  on  the  claim  to  be  in  good  frith  belief 
that  wages  are  not  income  frn-  taxation  purposes.  Whatever 
his  mental  case,  he,  of  course,  was  wrong,  as  all  of  us 
are  already  aware;  nonetheless,  the  defendant  still 
insists  that  no  case  holds  that  wages  are  income.  Let  us 
now  that  to  rest,  wages  are  income.  Any  reading  of  tax 
cases  by  would  be  tax  protesters  should  now  preclude  a 
claim  of  good  frith  belief  that  wages  or  salaries  are  not 
taxable.  I think  we  ought  to  have  an  instruction  that 
wages  are  income  for  income  tax  purposes. 

THE  COURT:  You’re  endded  to  something  like 
that.  We  had  a gross  income  definition  in  the  Tony  Alamo 
case.  We  usually  give  something  like  that.  Nobody 
submitted  it,  but  I actually  had  one  out  to  ask  about.  If 
you  have  got  that  written  down,  I would  rather  use  one 
that  is  written  dowiL 

MR  MURPHY:  Judge,  I don't  have  it  written 
down,  but  I can  write  something  down  for  you. 

THE  COURT:  Have  you  got  the  case  right  there? 

MR  MURPHY:  Yes,  sir. 

THE  COURT:  Why  don't  youjust  hand  Ms.  Wheny 
the  case? 

Fm  going  to  put  add  wages  are  income.  I don't 
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1 perceive  that  as  being  particularly  the  defendant's 

2 position. 

3 MR.  BECRAFT:  It  isn’t.  Your  Honor. 

4 THE  COURT:  But  I think  that  because  of  the 

5 evidence  there  might  be  some  confusion  on  it.  So  what  we 

6 will  say  is  — Fm  going  to  add  that  where  I have  got 

7 die  » in  this  case,  the  defendant  is  presumed  to  - is 

8 not  presumed  to  know  the  law.  I should  — I instruct  you, 

9 however,  that  the  law  is  that  wages  are  income,  I was 

10  going  to  say,  and  must  be  included  in  gross  incmne  for 

1 1 purposes  of  income  tax,  and  must  be  included  in  gross 

12  income  when  determining  income  tax  liability. 

13  MR.  MURPHY:  Judge,  I have  no  objection  to 

14  that 

15  MR.  BECRAFT:  Neither  here.  Your  Honor. 

16  THE  COURT:  Okay.  That  will  clear  that  up,  and 

17  that  takes  care  of  that  Okay.  I've  put  that  in  the 

1 8 earlier  section,  Ms.  Wheny.  And  then  we  have  got 

19  inferring  mental  state.  Obviously,  this  is  all  about 

20  mortal  state,  so  Fm  just  going  to  give  the  standard 

21  instruction  on  inferring  mental  state.  If  nobody  has  any 

22  objection,  that  will  be  just  a sum  up.  I have  got  the 

23  summary.  If  you  find  that  the  government  has  proved 

24  beyond  a reasonable  doubt  each  of  the  elements  of  the 

25  offense  as  set  out  in  these  instructions,  then  as  to  the 
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1 count  that  you’re  consideting,  you  must  return  a verdict 

2 of  guilty  as  to  that  count.  If  you  find  that  the 

3 govemment  has  not  proved  bey<md  a reasonable  doubt  each 

4 of  elements  of  the  offense  as  set  out  in  these 

5 instructions,  then  as  to  the  count  that  you're 

6 considering,  you  must  return  a verdict  of  not  guilty  as  to 

7 that  count.  That's  to  remind  them  that  we  have  concluded 

8 the  discussion  of  the  substantive  questions. 

9 Then  I caution  you  to  — it's  just  the  noixnal 

1 0 caution  about  they're  only  deciding  this  case,  they're  not 

1 1 deciding  any  other  case.  They're  here  to  determine  the 

1 2 guilt  or  innocence  of  the  accused,  not  to  return  a verdict 

13  as  to  anybody  else.  I usually  put  that  in  just  in  case 

1 4 somebody  is  ccmfused. 

1 5 I also  put  the  defendant's  instruction  in.  You 

1 6 have  no  right  to  find  the  defendant  guilty  only  for  the 

1 7 purpose  of  deterring  others  finom  committing  crime.  That's 

1 8 certainly  right,  they  have  got  to  decide  whether  she 

19  committed  this  crime  or  not,  not  whether  they  were 

20  ctmcemed  about  somebody  else  not  paying  taxes  when  they 

21  should  pay. 

22  I did  include,  again,  a reference,  because  we 

23  referenced  civil  liability  earlier,  so  I included 

24  defendant’s  D-30,  there's  a distinction  between  the  civil 

25  liability  of  a defendant  and  a defendant's  crimiiial 
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1 liability.  This  is  a criminal  case.  The  defendant  is 

2 charged  under  the  law  with  the  ccxmnission  of  a crime,  and 

3 the  issue  is  whether  the  defendant  has  or  has  not  ~ now, 

4 there's  no  — do  I need  — I thought  there  might  be  some 

5 proof  on  this,  but  there  wasn't  anything  about  her 

6 settling  any  civil  liability  que^ons. 

7 MR.  BECRAFT:  None.  There  wasn't.  Your  Honor. 

8 It's  one  of  those  things  that,  you  know,  you  kind  of  think 

9 about  what  jurors  are  going  to  think  about,  and  that's  the 

10  only  reason  why  I ever  ask  it.  Well,  gee,  if  we  acquit 

1 1 her  on  a crime,  she  doesn't  have  to  pay  taxes. 

12  THE  COURT:  Oh,  I see  what  you're  saying.  I 

13  didn't  have  any  problem,  it  was  not  an  inappropriate 

14  inquiry  and,  obviously,  everybody  knows  that  there  are 

15  both  civil  and  criminal  a^)ects  of  the  tax  law,  [ think 

16  I did  include  this:  When  you're  instructed 

17  that  the  Commissioner  of  Internal  Revenue  has  the  power  to 

18  make  a return  and  assess  a tax  but  I don't  think  we 

19  need  to  do  that  now,  do  we? 

20  MR.  BECRAFT:  No,  Your  Honor. 

21  THE  COURT:  We're  going  to  strike  that. 

22  MR.  MURPHY:  I have  no  opposition  to  that, 

23  Judge. 

24  THE  COURT:  And  then  the  verdict  has  to  be 

25  unanimous,  explain  the  verdict  form  and  excuse  our 
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1 alternate  jiuors,  and  then  we  have  got  a verdict  form, 

2 which  just  says  Counts  1, 2,  3, 4, 5 and  6,  and  it  has 

3 guilty  or  not  guilty.  Fll  tell  them  about  that.  It  has 

4 got  a copy  of  the  indictment  with  all  the  prison  ranges 

5 taken  out,  because  that's  not  appropriate  for  a jury  to 

6 consider. 

7 All  right.  Gentlemen,  ladies,  have  we  — any 

8 objections  to  the  instructions  as  revised? 

9 MR.  MURPHY:  Judge,  the  only  thing  I'm 

1 0 wondering,  I wonder  if,  given  the  proof,  if  I would  be 

1 1 entitled  to  the  deliberate  ignorance  instruction?  I don't 

12  know  how  that  plays  out — 

1 3 THE  COURT:  No,  no.  I'm  worried  about  that. 

14  MR- MURPHY:  I don't  think  that  would  fit  in 

1 5 with  the  good  faith  - 

1 6 THE  COURT:  Mixing  that  in  with  the  good  faith, 

17  T think  - 

18  MR- MURPHY:  I think  I can  argue  a deliberate 

1 9 ignorance  kind  of  argument,  that  she  ignored  parts  of  the 

20  law. 

21  THE  COURT:  Right.  You  can  argue  the 

22  unreasonableness  of  her  posidon  in  attacking  whether  she 

23  actually  had  a good  faith  belief 

24  MR.  MURPHY:  Yes,  sir. 

25  THE  COURT:  I- 
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1 MR.  MURPHY:  Judge,  I would  rather  not  — ^ 

2 THE  COURT:  I think  if  I gave  deliberate 

3 ignorance  in  this  case,  it  might  be  reversed. 

4 MR.  MURPHY:  I don't  disagree.  Your  Honor. 

5 THE  COURT:  If  you  find  a case  that  says  to  the 

6 contrary,  we  might  consider  it,  but  otherwise... 

7 All  right  Let  me  ask  you  both,  do  you  want  to 

8 (xnne  back  and  start  at  9:00  o'clock  tomorrow  and  do  your 

9 closes  at  that  dme?  I — that's  perfectly  okay,  we  don't 

10  expect  the  jury  to  finish  anyway,  and  it's  - you  know, 

1 1 about  six  minutes  dll  4:00. 

12  MR.  MURPHY:  Judge,  I think  that's  an 

13  appropriate  way  to  do  things,  go  ahead  and  end  for  the 

14  day. 

15  MR-  BECRAFT:  I concur.  Your  Honor. 

16  THE  COURT:  Okay.  Weil,  then  you  have  got  your 

17  sets  of  instxucdon.  You  can  use  the  instruedoos  in  your 

18  close.  You  can  quote  from  the  instruedons.  You  can  put 

19  somediing  on  the  screen  if  we  get  a final  one  that's  all 

20  dear  for  you,  and  we  will  probably  have  that  for  you  a 

21  litde  before  9:00  o'clock  tomonrow  morning 

22  MR.  BECRAFT:  Judge,  can  I make  some 

23  objccdons? 

24  THE  COURT:  Sure. 

25  MR.  BECRAFT:  You  know,  I presume  this  is  kind 
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1 of  like  a charge  conference. 

2 THE  COURT:  That’s  what  we  thought  we  were 

3 doing. 

4 MR.  BECRAFT:  Okay.  Good  enough.  Then  my  only 

5 objections.  Your  Honor,  I submitted,  defense  requested 

6 instruction  seven  through  nine  that  relate  to  the  lesser 

7 included  offense,  and  we  have  dealt  with  that  matter,  I 

8 think. 

9 THE  COURT:  I overruled  the  submittal  and 

1 0 concurred  with  the  govcniment. 

1 1 MR.  BECRAFT:  That's  all  I have.  Your  Honor, 

1 2 and  Fm  pleased  with  the  court's  instructions. 

13  THE  COURT:  Ah-.  Murphy,  anything  else  firom  you? 

14  MR.  MURPHY:  No,  Your  Honor,  I have  no 

1 5 objections  to  the  court's  instruction. 

16  THE  COURT:  We’re  going  to  bring  the  jury  in 

17  and  let  them  go  come  back  at  8:30  tomorrow,  we  will  start 

1 8 in  here  at  9K)0  with  dosing  argument  and  then  final 

19  instructions  inclusions  on  the  law. 

20  (Jury  in  at  3:55  p.m.) 

2 1 THE  COURT:  Ladies  and  gentlemen,  we  have  had 

22  our  charge  conference,  we've  gone  through  all  the 

23  provisions  of  the  law.  Everybody  agrees  it  would  be 

24  better,  becaase  we  cannot  finish  the  arguments  this 

25  afiemoon,  to  do  them  all  tomorrow  morning.  We  can  do 
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to  have  somebody  st^  around  until  they  bring  out  the 
final  version  of  the  charge,  you're  welcome  to  do  that. 

Of  course,  you’re  welcome  to  be  excused  and  pick  it  up 
tomorrow,  whichever  you  want  to  do  is  fine.  1 going  to  go 
back  and  finish  it  up,  and  Fm  sure  we  will  get  it 
completed  within  the  next  30  or  45  minutes,  at  the  most. 

MR.  BECRAFT:  Your  Honor,  I will  just  read  it 
in  the  morning. 

THE  COURT:  Whatever  you  wish  to  do.  We  will 
make  it  available  for  you  as  soon  as  you  like  it.  Thank 
you  very  much. 

MR.  BECRAFT:  Have  a good  evening.  Judge. 
THE  CLERK:  All  rise. 

(Court  adjourned  at  4:00  pan.) 
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1 Well,  now,  let’s  go  back  through  everything.  1 

2 Don't  discuss  the  case  among  yourselves.  Don't  let  2 

3 anybody  talk  with  you  about  it.  You  have  heard  all  the  3 

4 evidence,  but  you  have  not  heard  the  final  arguments  of  4 

5 counsel,  you  have  not  heard  the  final  instructions  on  the  5 

6 law,  and  you  have  not  had  a chance  to  go  to  the  jury  room  6 

7 and  then  have  that  discussion  among  yourselves.  So  you're  7 

8 to  keep  an  open  mind  until  you  have  done  all  those  filings,  8 

9 then  you're  to  begin  that  process  in  making  up  your  minds  9 

10  individually  and  then  making  up  your  mind  as  a jury.  10 

11  As  you  leave  today  and  when  you  come  tomorrow,  1 1 

1 2 of  course,  avoid  any  contact  with  defense  counsel  or  with  1 2 

1 3 government  counsel  or  with  anybody  associated  with  any  1 3 

14  side  in  the  case.  If  anybody  tries  to  talk  to  you  about  14 

1 5 the  case,  report  it  promptly  to  one  of  our  court  security  1 5 

16  officers  or  directly  to  me,  we  will  take  fiie  appropriate  16 

1 7 steps.  Do  not  do  any  — make  any  inquiry  or  do  not  make  17 

1 8 any  ~ do  not  do  any  research  or  make  any  investigation  at  1 8 

19  alL  as  you  know,  and,  of  course,  avoid  anything  on  19 

20  television,  radio  or  TV  that  might  be  about  fiiis  case  or  20 

21  cases  like  it  Keep  an  open  mind.  We  will  see  y’all  21 

22  tomorrow  at  9:00  o'clock.  We  should  start  ri^t  on  time,  22 

23  there  shouldn’t  be  any  problenL  We  will  see  you  then.  23 

24  (Jury  out  at  3:58  p.m.)  24 

25  THE  COURT:  If  you  want  to  wait  --  if  you  want  25 


L that  and  then  have  the  insbructioii.  1 think  that’s  always 

2 better  than  having  to  split  them  up,  that's  just  not  — 

3 that's  probably  not  the  best  way  to  do  it.  And  I’m  going 

4 to  tell  you  there’s  no  way  we  could  get  the  case  to  you 

5 this  evening  so  that  you  could  begin  your  deliberations, 

6 that  would  not  be  practical.  So  we  have  decided  to  let 

7 you  go  home  early,  if  that’s  all  right.  Anybody  object? 

8 Ail  right.  Without  objection,  then  we’re  going  to  let  you 

9 go  home  early,  and  we  will  spend  — we  will  start  at  9:00 

10  o’clock  tomorrow  morning  in  here  with  (he  closing  argument 

1 1 by  Mr.  Murphy  and  then,  of  course,  defense  counsel  has  a 

12  chance  to  make  a closing  argument.  Mr.  Murphy  has  a short 

13  rebuttal,  if  he  wants  to,  and  then  we  will  have  the 

14  instructions  on  the  law. 

15  Have  a very  pleasant  evening.  Iwantyoutodo 

16  one  thing,  I want  you  to  avoid  anything  in  the  newspaper 

17  that  might  be  about  the  case.  If  you  happen  to  see 

18  anything,  I want  you  to  not  pay  any  attention.  And  you 

19  should  let  me  know  if  you  see  something  and  you’re 

20  concerned  at  all  that  it  might  influence  you.  I want  you 

21  to  be  carefiil  to  avoid  that.  Just  don’t  read  the  paper 

22  tomon-ow.  That's  probably  the  best  thing  to  do.  You  can 

23  look  at  it  when  you  go  home  tomorrow  afternoon  maybe, 

24  depending  on  whether  you  have  concluded  your  determination 

25  in  the  case. 
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1 THURSDAY  MORNING  & AFTERNOON 

2 AUGUST  7, 2003 

3 The  trial  in  this  case  resumed  on  this  date, 

4 Thursday,  August  7, 2003,  at  9:00  o'clock  aan.,  when  and 

5 where  evidence  was  introduced  and  proceedings  were  had  as 

6 follows: 

7 

8 

9 

1 0 THE  COURT : Everybody  ready  to  proceed? 

1 1 MR.  MURPHY:  The  government  is  ready.  Your 

12  Honor. 

1 3 MR.  BECRAFT:  Your  Honor,  I think  we  have  got 

14  two  quick  matters  to  take  care  of.  Yesterday,  we  had,  I 

1 5 thought  it  was  Exhibit  50, 1 don't  know  what  the  exhibit 

1 6 number  is,  but  he  had  the  Code  of  Federal  Regulations 

1 7 book,  and  he  substituted  in  lieu  thereof  some  pages  — 

18  THE  COURT:  Right. 

19  MR.  BECRAFT:  Which  the  clerk  has  got.  Second 

20  point,  I offered,  but  the  court  didn't  admit  those  letters 

2 1 from  the  lawyers,  and  I would  like  to  make  sure  that 

22  they're  in  the  record.  I gave  them  to  her. 

23  THE  COURT:  Okay.  They  will  just  be 

24  collective,  I think  we  have  already  got  an  A,  I think  it's 

25  B as  submitted.  We  could  give  them  ED  numbers  now  that 
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1 we're  end  at  die  end,  it  wouldn't  make  any  difference 

2 matter.  It  would  just  be  Collective  — what's  the  next 

3 number  for  identification  only,  not  received?  | 

4 MR.  BECRAFT:  Can  I make  one  inquiry  with  the  1 

5 court?  Will  you  give  the  instructicnis  to  the  jury  when  1 

6 they  go  back  to  deliberate  as  well,  a copy? 

7 THE  COURT:  Yes,  sir.  Right. 

8 THE  CLERK:  Exhibit  58. 

9 THE  COURT:  My  sheet  is  missing.  Maybe  I can 

10  find  it.  I 

1 1 That  will  be  59  for  identification.  58  was  the 

12  1995  1040  form  instructions,  so  59.  j 

13  THE  CLERK:  ID.  j 

14  THE  COURT:  ID  only,  four  letters.  i 

15  (Exhibit  Number  59  was  marked.  Description:  i 

16  Four  Letters.) 

i 

17  THE  COURT:  Anything  else?  | 

18  MR.  MURPHY:  Judge,  you  want  us  wearing  the 

19  mics  this  morning,  the  sound  equipment? 

20  THE  COURT:  I think  it's  probably  a good  idea. 

21  You  know,  we  ail  think  we  can  be  beard  easily,  but  it's 

22  not  always  ~ I know  you're  ^nctty  easy  to  hear  actually, 

23  Mr.  Murphy,  but  I kind  of  have  to  get  everybody  to  do  the 

24  same  thing.  i 

25  MR.  MURPHY:  Yes,  sir. 

i 
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1 COURT  SECURITY  OFFICER:  Good  morning.  Your 

2 Honor. 

3 THE  COURT:  Goodnx)mmg.  We  got  everybody, 

4 Mr.  Tuggle? 

5 COURT  SECURITY  OFFICER:  Everybody  is  here. 

6 THE  COURT:  Tve  found  if  we  let  people  pick 

7 and  choose,  people  that  need  the  mics  don’t  want  them. 

8 All  right.  Is  everybody  set? 

9 MR.  MURPHY : The  government  is  ready.  Your 

10  Honor. 

1 1 THE  COURT:  Mr.  Tuggle,  we  can  bring  everybody 

12  in. 

13  (Jury  in  at  9:02  a.m.) 

14  THE  COURT:  You  may  be  seated.  And,  Mr. 

15  Murphy,  is  the  United  States  ready  to  proceed  with  closing 

16  argument? 

1 7 MR  MURPHY : The  government  is  ready  to 

1 8 proceed.  Your  Honor. 

19  THE  COURT:  You  may  proceed. 

20 
21 
22 

23 

24 

25 
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1 MR.  MURPEnf:  Good  morning,  ladies  and 

2 gentlemen. 

3 THE  JURY:  Good  morning. 

4 MR  MURPHY:  We’re  at  the  end  of  the  case  as 

5 far  as  the  terms  of  presentation  of  proof.  What  we’re 

6 going  to  start  with  now  is  presentations  of  the  argument, 

7 and  your  real  work  will  begin  shortly  when  you  go  back 

8 into  the  jury  room  and  you  make  a decision  regarding  this 

9 case. 

1 0 I would  like  to  thank  you  for  your  jury 

1 1 service.  I suspect  nobody  is  looking  forward  to  jury 

12  service.  It  takes  time  out  of  everybody’s  schedule.  It’s 

13  difQcult.  As  busy  as  folks  are  today,  it  is  difiicult  to 

14  accQmiTKxlate  in  your  schedules,  but  it's  important  because 

15  in  the  United  States,  the  people,  ordinary  people, 

16  ordinary  citizens  decide  these  cases,  and  the  system 

17  doesn't  function  without  you,  so  everybody  thanks  you  for 

18  it.  We  appreciate  it. 

19  Now,  this  is  a case  about  taxes.  Obviously, 

20  the  question  of  taxes  taxes  is  a pretty  charged  issue. 

21  It  goes  without  saying,  taxes  are  always  controversial. 

22  Most  folks  would  probably  say  they  pay  too  much,  but  taxes 

23  are  part  of  the  price  we  pay  for  living  in  the  freest 

24  wealthiest  society  in  the  world.  And  remember,  this  isn’t 

25  a case  about  whether  taxes  are  good  or  bad;  it’s  a case 
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1 about  whether  the  defendant  evaded  the  taxes  in  this  case. 

2 Now,  she’s  charged  with  six  counts  of  income 

3 tax  evasion.  There  are  three  coimts  — there  are  three 

4 elements  to  inc(»ne  tax  evasion.  That  means  there  are 

5 three  thing*;  the  government  has  to  prove.  The  judge  is 

6 going  to  instruct  you  on  this,  but  the  government  has  to 

7 prove  an  adSirmative  act  of  evasion,  and  I would  submit  to 

8 you,  ladies  and  gentlemen,  that  based  on  the  evidence  in 

9 this  case,  that  aflinnative  act  of  evasion  was  the  filing 

10  of  the  false  W-4  forms  where  the  defendant  claims  she  was 

1 1 exempt  for  the  period  of  years  throughout  which  the  taxes 

12  werenot  taken  out  of  her  check.  The  government  has  to 

1 3 prove  beyond  a reasonable  doubt  willfulness  and,  again, 

14  the  government  — the  judge  will  instruct  you  on  that,  but 

1 5 that  is  the  violation  of  a known  legal  duty.  In  this 

1 6 case,  the  defendant  has  made  a good  faith  defense,  and  the 

17  government  has  to  prove  that  the  defendant  did  not  act  in 

18  goodfiiith. 

1 9 Third,  the  government  has  to  prove  a tax 

20  deficiency,  so  that  beyond  a reasixoable  doubt.  Those 

21  are  the  three  things  we  have  got  to  prove.  So  let’s  start 

22  with  the  tax  deficiency,  and  let's  talk  about  the  case  ~ 

23  the  facts  of  the  case  as  we  go  through. 

24  The  proof  in  this  case  established,  I would 

25  submit  to  you,  ladies  and  gentlemen,  beyond  a reasonable 
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1 doubt  that  the  defendant  was  employed  by  Federal  Express 

2 Corporation  as  a pilot  from  sometime  in  the  1 980s  up  until 

3 the  present-  Now,  the  period  we're  dealing  with  in  the 

4 indictment  is  *96  through  *97.  The  proof  in  this  case 

5 showed  wages  from  FedEx  of  a 1 83,000,  1 72,000,  $ 1 68,000 

6 172,000  in  '99, 200,000  ~ I mean  191,000  in  2000  and  a 

7 190,000  in  2001.  You  heard  the  tax  computatioiL  The 

8 taxable  income  is  on  this  bottom  line.  For  *96,  it  was 

9 162,000, 147,000  in  '97,  '98  was  a 137,000,  it  was  a 

10  146,000  in '99,  it  was  a 164,000  in  2000  and  a 161,000  in 

11  2001.  The  tax  due  and  owing  $47,000  in  19%,  $42,000  in 

12  *97,  $36,000  in  '98,  $41,000  in  ’99,  $47,000  in  2000  and 

13  $45,000  in  2001,  tax  due  and  owing.  I would  submit  the 

14  government  proved  that  beyond  a reasonable  doubt 

15  Let's  talk  a little  bit  about  the  facts  in  the 

16  case  overall.  In  addition  to  being  a pilot  the  proof 

17  showed  that  the  defendant  aud  this  is  Exhibit  15, 1 would 

18  urge  y'ail  to  look  at  it  You  can  take  any  of  these 

19  exhibits  back  in  the  courtroom  you  wish  to  take  back.  But 

20  these  are  the  W-2s,  For  1998  or  '88  rather,  the  defendant 

21  claimed  six  exemptions.  In  1990,  she  claimed  ten. 

22  Now,  the  proof  in  this  case  was  that  the 

23  defendant  had  one  child,  and  if  you  look  at  the  '92  tax 

24  return,  it  was  actually  submitted  in  that  case,  she  had 

25  her  child  was  the  only  dependent  she  claimed.  She  claimed 
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1 10  exemptions,  ladies  and  gentlemen. 

2 Now,  if  you  go  forward  to  1996, 1995,  that 

3 period  of  time,  the  defendant  begins  to  submit  W-4  fonns 

4 where  she  claims  she  is  exenpt  from  taxes.  Now,  she 

5 didn't  file  in  *93,  she  didn't  file  in  '94.  The  IRS  took 

6 action  against  her  in  both  years  to  collect  that  tax.  She 

7 admitted  on  the  stand  she  didn't  get  a refund  in  '94,  and 

8 if  you  look  - if  you  look  at  the  forms  - if  you  look  at 

9 all  these  forms,  they  basically  say  two  important  things 

10  that  you  need  to  look  at.  I claim  exemption  from 

11  withholding  for  1997,  and  I certify  that  I am  both- that 

12  I meet  both  the  following  conditions.  Last  year,  I had  a 

1 3 right  to  refund  of  all  federal  income  tax  withheld  because 

14  I had  no  tax  liability,  and  this  year  I expect  a re&nd  of 

15  ail  taxable  income  withheld  because  I have  no  tax 

16  liability. 

1 7 If  you  go  to  this  top  portion,  if  you  look  at 

1 8 this  first  paragraph  there,  it  says  no,  you  cannot  claim 

1 9 exemption  from  widiholding  if,  one,  your  income  exceeds 

20  S650  and  includes  unearned  income,  interest  and  dividends, 

2 1 and  two,  another  person  can  claim  you  as  a dependent  on 

22  their  tax  return. 

23  Now,  beginning  with  the  '99  W-4  ~ and  the 

24  language  on  most  of  these  is  the  same.  In  later  years, 

25  they  imposed  a specific  amount  of  unearned  income. 
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1 interest  income  you  had  to  have.  '94,  the  IRS  anyway,  and 

2 Ms.  Kuglin  knew  about  it,  she  didn't  get  a refund  of  all 

3 her  tax  - all  her  taxes.  And  the  IRS  levied  against  all 

4 of  it.  Now,  does  that  square  up?  You  don't  get  the  tax 

5 money  back.  The  IRS  levies  against  you  and  you  claim  you 

6 don't  have  any  tax  liability  and  you  got  a refund,  you're 

7 entitled  to  a reflmd.  Well,  that's  not  what  the  IRS  said, 

8 and  she  had  notice  of  a lot  of  this  stuff.  We've  got  the 

9 letters,  we  introduced  approximately  seven  letters 

10  begmning  in  '95.  Also,  her  income,  if  you  look  at  the 

1 1 proof  was  more  than  $650  in  1 996,  and  if  you  — I would 

12  also  urge  you,  ladies  and  gentlemen,  to  look  at  these 

13  documents  called  the  IRP  documents.  For  example,  here  is 

14  one  for  2000.  If  you  go  to  the  back  page  of  it,  it  shows 

15  the  amount  of  interest  income  she  got  in  dividends  in 

16  every  case.  What  you're  going  to  see,  if  you  look  at 

17  those  IRP  documents,  and  those  are  Exhibits  3, 4,  5,  6, 7 

1 8 and  8, 1 believe,  if  you  look  at  those  documents,  you're 

19  going  to  see  that  a lot  of  these  years  where  the  note  on 

20  the  W4  said  do  not  claim  exempt  if  you  have  more  than 

21  $650  in  income  and  received  unearned  income,  i.e. 

22  interesL  She  had  interest,  she  had  more  than  $650  in 

23  income  and  still  she  sulnnitted  the  exempt  certificate.  I 

24  would  submit,  ladies  and  gentlemen  — and  we're  going  to 

25  talk  some  about  the  good  faith  defense  ~ that  that  just 
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1 wasn't  true,  that  was  an  act  of  evasion,  that  was  an 

2 untruth  statement. 

3 Now,  one  otha-  thing  that  is  kind  of 

4 interesting  about  these  W4  forms,  if  you  look  at  them, 

5 there's  a statement  down  there  that  you  have  to  sign, 

6 under  penalties  of  penury,  I certify  that  I am  entitled 

7 to  the  number  of  withholding  allowances  claimed  on  the 

8 certificate  or  entitled  to  claim  exempt  status,  and  then 

9 Ms.  Kuglin,  in  every  case  but  one,  adds  reserving  all  my 

1 0 consdtutionai  rights  in  this  matter. 

1 1 Well,  ladies  and  gentlemen,  if  you're  entitled 

12  to  it,  why  not  sign  it  under  penaify  of  perjury.  I mean 

13  if  you're  entitled  to  it  and  you  think  you're  entitled  to 

14  it,  and  I would  submit  that  that's  an  indicatiai  that  she 

1 5 didn't  believe  she  was  entitled  to  it,  that  she  was  trying 

1 6 to  limit  her  liability  under  dial  statement  where  she  was 

1 7 swearing  under  penalty  of  perjury  that  she  was  entitled  to 

1 8 those  exemptions. 

1 9 Now,  let's  talk  — we  proved  the  acts  of 

20  evasion,  I would  submit  to  you,  lathes  and  gentlemen, 

2 1 beyraid  a reasonable  doubt,  and  the  proof  establishes  that. 

22  Now,  let's  talk  a little  about  the  good  fmth  defense. 

23  Under  the  good  friith  defense,  if  the  defendant  has  a good 

24  faith  belief,  in  other  words,  she  really  believes  that  she 

25  wasn’t  violating  the  law,  the  judge  is  going  to  instruct 
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1 you,  ladies  and  gentlemen,  that  you  have  to  acquit  her, 

2 but  that  belief  has  got  to  be  good  faith.  And  I would 

3 submit,  ladies  and  gentlemen,  this  case  turns  on  the 

4 question  of  the  defendant's  good  fiiith. 

5 Now,  the  instruction  tire  judge  will  give  you 

6 is  — and  this  is  part  of  it,  this  isn't  the  whole 

7 instruction  — however,  you  may  consider  whether  the 

8 defendant's  belief  was  actually  reasonable  as  a factor  in 

9 deciding  whether  she  held  that  belief  in  good  faith.  It 

10  should  also  be  pointed  out  that  neither  the  defendant's 

1 1 disagreement  with  the  law,  nor  her  own  belief  that  the  law 

1 2 is  unconstitutionai,  no  matter  how  earnestly  that  belief 

13  is  held,  constitutes  a defense  of  good  faith.  This  case 

14  turns  on  good  ^th. 

15  Now,  let's  — in  talking  about  that,  let's  talk 

16  about  credibility.  The  judge  is  going  to  instruct  you 

17  about  credibility.  What  credibilify  is,  thafs  a lawyer's 

1 8 way  of  saying  you  can  decide  whether  you're  going  — how 

19  much  of  a person's  testinKmy  you're  going  to  believe,  are 

20  you  going  to  believe  all,  are  you  going  to  none  of  it,  are 

21  you  going  to  believe  some  of  it  As  fact-finders,  you 

22  make  that  detennination.  fri  other  words,  is  somebody 

23  telling  you  the  truth.  And  in  this  case,  was  this  some 

24  made-up  deal  to  beat  die  tax  system.  And  the  reason  I put 

25  that  question  mark  afrer  good  faith,  thafs  what  this  case 
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1 turns  OD^  her  good  faith. 

2 Now,  le^s  talk  a little  bit  about  the 

3 defendant's  contentions  regarding  the  income  tax  that  you 

4 heard  yesterday  when  she  was  testifying  on  the  stand.  I 

5 would  submit  the  testimony  you  saw  yesterday  was  the 

6 defendant  claimed  you  can't  tax  ordinary  occupations. 

7 There's  problems  with  the  Paperwork  Reduction  AcL  The 

8 income  tax  is  voluntary.  There’s  no  provision  of  the  tax 

9 law  that  imposes  taxes  on  individuals,  and  there’s 

10  jurisdictional  problems.  That’s  more  or  less,  I would 

1 1 submit,  what  the  proof  showed  she  claimed  her  basis  was 

12  for  not  paying  taxes  and  not  filing  returns.  So  the 

13  question  then  is  did  she  have  a good  faith  belief,  and, 

14  ladies  and  gentlemen,  again,  if  she  doesn't  have  that  good 

1 5 faith  belief,  I would  submit  the  proof  in  this  case  — if 

1 6 you  determine  she  didn’t  have  a good  faith  belief,  I would 

1 7 submit  that  the  proof  in  this  case  indicates  and 

1 8 establishes  that  she  ought  to  be  convicted. 

19  Now,  what  indicates  she  didn't  have  a good 

20  faith  belief?  Weil,  first  of  all,  let's  talk  about  the 

2 1 age  of  some  of  those  cases  and  where  those  cases  were 

22  jfiom.  She  talked  about  the  Pollock  case  fiom  the  1 800s. 

23  She  talked  about  Brushaber  which  was  a case  prior  to  1920. 

24  Prior  to  1920,  like  1914  or  something,  along  those  lines, 

25  90  year-old  case.  She  talked  about  cases  from  the  Oregon 
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1 Supreme  Court,  the  Arkansas  Supreme  Court  and  the 

2 Tennessee  Supreme  Court,  which  through  her  own  testimony 

3 admitted  that  those  were  not  ~ that  they  were  state  court 

4 cases,  not  federal  cases,  and  that  they  did  not  deal  with 

5 the  federal  income  tax  laws.  I would  submit  that  that  is 

6 what  the  testimony  was. 

7 Now,  ask  yourself  this:  If  you  were  going  to 

8 take  a trip  from  Memphis  to,  say,  Los  Angeles  --  well, 

9 backing  up  a second,  a lot  of  this  - the  law  she  quotes, 

1 0 for  example,  if  you  look  at  Exhibit  40,  treasury  decisions 

1 1 from  19 16,  Jack  Cole  case,  1960.  The  Internal  Revenue 

12  investigation  19  — Exhibit  28,  1953.  Kind  of  out  of 

13  date,  isn’t  it?  If  you  were  going  to  take  an  automobile 

14  trip  frmn  Memphis  to  Los  Angeles  and  somebody  came  up 

15  today  and  they  had  a 1918  map,  what  would  you  think? 

16  Would  you  think  that's  reasonable?  Now,  is  that  --  was 

17  that  a good  — does  that  constitute  good  faith?  In  her 

18  own  testimony,  she  had  access  to  the  Memphis  State  law 

19  library  over  there  at  the  law  school.  Ail  kinds  of  books 

20  over  there.  Does  that  constitute  good  faith?  And  you 

21  talk  about  credibility,  does  the  defendant  have  anything 

22  to  lose  in  this  case?  This  is  a defendant  that  over  the 

23  six-year  period  encompassed  in  the  indictment  made  over  a 

24  million  dollars  and  paid  $1300  in  tax  is  ail,  when  the  tax 

25  due  and  owing  was  over  a quarter  of  a million  dollars. 
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1 Does  she  have  a reason  not  to  be  truthful  to  you,  ladies 

2 and  gentlemen? 

3 Now,  let's  talk  about  the  state  cases.  She 

4 claims  she  relies  on  state  cases.  Ask  yourself  is  that 

5 reasonable.  She  admitted,  I would  submit  the  testimony 

6 was,  that  those  cases  didn't  deal  with  the  income  tax.  If 

7 you  get  stopped  for  speeding  m the  State  of  Tennessee  and 

8 the  trooper  comes  up  and  says,  sir,  ma'am,  you  were 

9 speeding,  and  you  say,  well,  the  speed  limit  is  80  miles 

10  an  hour  over  there  in  Germany  on  the  Autobahn  or  it's  80 

1 1 miles  an  hour  in  Iowa,  does  that  soimd  like  a good  faith 

12  excuse?  Think  about  it.  Ifs  not  - I would  submit  that 

1 3 is  not  good  fiiith,  ladies  and  gentlemen. 

14  The  W-4s,  let's  talk  about  that.  Now,  if  Ms. 

1 5 Kuglin  really  believed  that  she  wasn't  subject  to  tax,  why 

16  not  pay  your  tax  and  contest  it?  You  heard  — I would 

1 7 submit  the  proof  was  Ms.  Kuglin  testified  yesterday  that 

1 8 she  has  never  filed  a refund  for  all  this  tax  money  she 

19  has  paid  in  the  past  years.  She  filed  for  25  years,  at 

20  least  tax  returns,  but  she  has  never  filed  a refund.  She 

2 1 claims  to  really  believe  this,  but  she  hasn’t  filed  a 

22  refund.  Does  that  sound  like  something  that  somd^ody  that 

23  good  &itfa  believed  this  was  true  would  do. 

24  The  W-4s,  is  that  true?  Ask  yourself  that  I 

25  would  submit  does  that  constitute  good  faith  or  does 
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1 that  — is  that  emblematical  of  somebody  who  is  sneaking 

2 around  trying  to  beat  the  system?  Does  that  constitute 

3 good  faith?  Ask  yourself  about  taking  the  money  out  of 

4 the  bank.  We  introduced  the  stuff  from  the  bank.  Pull 

5 out  any  statement  and  what  you're  going  to  see,  I submit, 

6 ladies  and  gentlemen,  if  you  examine  it,  is  there's  a 

7 deposit  from  Federal  Express  to  the  defendant  that  same 

8 day  or  at  the  next  day,  she  goes  and  makes  big  cash 

9 withdrawals,  several  thousand  dollars.  I would  submit 

10  that  is  emblematical  or  indicative  of  somebody  who  is 

1 1 trying  to  beat  the  IRS  out  of  tax  money.  Why  do  it  — if 

12  you  have  got  a good  faith  belief,  'nhat  have  you  got  to 

13  worry  about?  And,  again,  if  you  have  a good  faith  belief 

14  that  you're  exempt,  why  not  just  sign  the  W-4  that  you 

1 5 certify  under  penalty  of  pequry  that  you're  entitled  to 

16  it?  Whynotjustsignit?  Why  add  all  this  language 

17  about  reserving  all  my  constitutional  rights.  If  it  is 

18  the  truth,  just  sign  it,  what  do  you  have  to  be  worried 

19  about? 

20  The  defendant  talked  about  the  fact  that  ~ and 

21  so  — you  know,  I would  submit,  based  on  a lot  of  this 

22  stuff,  that  first  issue  of  Tm  not  subject  to  a tax  on 

23  occupations,  look  at  the  age  of  the  cases.  Look  at  what 

24  they're  talking  about. 

25  Now,  let's  talk  about  voluntariness.  We 
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1 introduced  several  exhibits  like  the  '95  and  '93  1040,  and 

2 the  defendant  talked  about  using  some  of  this  material  in 

3 arriving  at  her  conclusions  regarding  the  income  tax, 

4 but  — that  it  didn't  apply  to  her. 

5 Judge,  my  mic  is  falling  apart.  I may  blow 

6 everybody  out  of  their  chairs.  If  you  look  -*  go  through 

7 these  books,  the  highlighted  portions,  it's  clear  there's 

8 language  about  penalties,  and,  you  know,  she  talked 

9 about  - she  talked  about  the  OMB  issues.  But  you  want  to 

1 0 know  something,  the  same  section  that  they  talk  about  the 

1 1 OMB  issues  in  here,  they  talk  about  penalties  for  not 

12  filing.  And  there's  also  language  in  these  books  that 

1 3 indicate  if  you  have  a certain  amount  of  income,  you  have 

14  to  file. 

1 5 Now,  one  thing  that  is  striking  about  the 

1 6 defendant's  claimed  study  of  the  law,  remember  the  old 

17  song  by  Tiny  Tim,  Tiptoe  through  the  Tulips,  you  have  to 

18  be  a little  older  to  remember  that.  Tiptoe  through  the 

19  tulips  with  the  garden  with  me.  Well,  she  tiptoed  through 

20  the  tulips.  Stuff  that  helps  her  support  her  argument, 

2 1 and  I would  submit  it  doesn't  support  her  argument  Boy, 

22  she  can  talk  all  about  it,  tell  you  all  about  that  stuff, 

23  tell  you  about  a 1914  case,  a 1916  Treasury  Department 

24  decision,  tell  you  all  about  that  Now,  doesn't  know 

25  anything  about  the  modem  law,  hasn't  read  anything  that 
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1 doesn't  support  her  position,  none  of  that.  But  a lot  of 

2 what  she  claims  to  be  the  law,  there’s  stuff  in  the  very 

3 material  that  she  used  that  disputes  that  fact.  She  is 

4 tiptoeing  through  the  tulips,  ladies  and  gentlemen.  If  it 

5 helps  me,  Tm  going  to  pick  it.  If  it  doesn't  help  me, 

6 Fm  going  to  disregard  that.  Taxes  are  voluntary.  She 

7 got  on  the  witness  stand  and  told  you,  I would  submit, 

8 ladies  and  gentlemen,  that  there  was  no  provision  in  the 

9 law  that  required  payment  of  the  income  tax.  I asked  her 

10  are  you  familiar  with  Section  1 of  Internal  Revenue  Code, 

1 1 tax  imposed?  She  turns  to  it  in  her  book,  said  that  she 

12  had  been  - knew  about  this  section  for  years.  Section 

13  one,  the  first  section  of  the  hitemal  Revenue  Code, 

14  unmarried  individuals  other  than  surviving  spouses  and 

1 5 heads  of  household,  there  is  hereby  imposed  on  the  taxable 

16  income  of  every  individual,  other  than  the  surviving 

17  spouse  as  defined  in  Section  2A  or  the  head  of  a household 

1 8 as  defined  in  Section  2B 1 who  is  not  a married  individual 

19  a tax  determined  in  accordance  with  the  following  table. 

20  Now,  ladies  and  gentlemen,  could  anybody  read 

2 1 that  and  say  in  good  faith,  well,  Tm  not  required  to  pay 

22  tax  And  we  went  through  aii  those  other  code  provisions 

23  yesterday,  which  she  adnutted  she  read  that  says  shall 

24  make  returns,  all  that  sort  of  language,  y'all  remember 

25  that.  Now,  how  could  you  read  that  stuff  and  say  I'm  not 
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1 required  to  pay,  Ita  not  required  to  file? 

2 You  heard  her  talk  about  some  of  the  materials 

3 she  used.  Now,  a lot  of  those  materials  were  not 

4 government  materials  and,  specifically,  there  was 

5 testimony  about  IRS  code  words,  that  wasn't  government, 

6 and  you  ought  to  ask  yourself,  does  a reasonable  person 

7 say  shall  doesn't  mean  shall,  is  that  reasonable? 

8 The  OMB  argument,  you  know,  the  Paperwork 

9 Reduction  Act  wasn't  complied  with.  A couple  of  things 

1 0 about  that.  There's  an  OMB  number  <m  all  these  tax  forms. 

1 1 Ifs  right  up  here,  it  is  faighiighted,  it's  1545-0074. 

1 2 Now,  Ms.  Kuglin's  claim,  I would  submit,  that  the  evidence 

1 3 has  established  is  that  the  OMB  - the  OMB  requirement 

1 4 hasn't  been  complied  with  and  she  can't  determine  what  tax 

15  form  she  is  supposed  to  use.  Okay.  Now,  this  is  somebody 

1 6 that  was  able  to  go  out  and  find  an  Internal  Revenue 

1 7 cumulative  bulletin  fix)m  1985.  This  is  the  one  for  the 

1 8 first  half  of  the  year.  She  can  find  that,  find  cases 

19  from  1890s,  1914  or  '13,  can  find  Treasury  Department 

20  decisions  fiom  1916,  but  in  this  index,  well,  I don't  find 

2 1 the  reference  to  the  1040  form.  Well,  if  you  go  over,  if 

22  you  — if  you  look  at  that  number  on  the  1 040  form,  it's 

23  all  up  - in  and  out  throughout  this  whole  list  Okay. 

24  Ifs  right  there.  We  circled  it.  And  that  code  provision 

25  or  this  regulation.  Exhibit  56, 1 can  tell  I'm  getting 
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1 older,  1 have  trouble  reading  things  close  up,  1 .60 12- 1 , 

2 it  reads  basically  that  except  as  provided  in  paragraph  — 

3 in  subparagraph  two  of  this  paragraph,  an  income  tax 

4 return  must  be  filed  by  every  individual  before  the 

5 taxable  year  beginning  January  1 , 1973  during  which  you 

6 received  $600  or  more  of  gross  income  and  for  each  taxable 

7 year  beginning  after  December  3 1st  of  1972,  during  which 

8 you  receive  S750  if  such  individual  is  a citizen  of  the 

9 United  States.  And  her  testimony,  I would  submit,  ladies 

1 0 and  gentlemen,  that  she  was  a citizen  of  the  United 

1 1 States.  Her  testimony  was  also  that  she  knew  about  this 

12  regulatory  provision.  She  had  known  about  it  for  several 

13  years. 

14  If  you  flip  over  further,  this  says  forms  of 

15  return.  Form  1040  is  prescribed  for  general  use  in  making 

16  the  return  required  under  this  paragraph.  Form  1040A  is 

1 7 an  optional  short  form,  which  in  accordance  with  paragraph 

18  A7  of  this  section  may  be  used  by  certain  taxpayers.  This 

19  says  you  have  got  to  file  a 1040,  but  under  the 

20  defendanfs  explanation,  somebody  diat  has  something  to 

2 1 lose  and  has  had  time  to  concoct  all  this  stuff,  who 

22  selectively  reads  the  IRS  code,  I would  si^>mit  that  the 

23  defendant  whose  testimony  was  I can't  find  anything  in  the 

24  code  that  says  I have  got  to  file  a tax  return  or  pay. 

25  Her  testimony  is  I know  about  it,  but,  you  know,  shall 
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1 doesn't  mean  shall.  Isn't  it  odd  that  you  can  End 

2 something  like  that?  She  can  find  something  like  this, 

3 but  she  can’t  find  anything  that  disagrees  with  her 

4 positioiL  And  I would  submit  to  you,  ladies  and 

5 gentlemen,  it  was  because  she  was  selective.  It  wasn't 

6 because  she  really  believed  it,  it  was  because  she  was 

7 selective.  It  was  because  she  didn't  like  paying  the  tax. 

8 She  disagrees  with  the  law,  she  doesn’t  really  have  a good 

9 iaith  belief.  However,  you  may  consider  whether  the 

10  defendant’s  good  faith  belief  was  actually  - was  actually 

1 1 reasonable  as  a factor  in  deciding  whether  she  held  that 

1 2 belief  in  good  faith.  Is  this  stuff  actually  reasonable? 

1 3 Ask  yourself  that.  Remember,  this  case  turns  on  good 

14  faith.  Ask  yourself  that 

15  Now,  one  other  thing,  we're  not  dealing  with  an 

16  uneducated  person  here.  We’re  dealing  with  stnnebody  who 

1 7 has  got  a pilot’s  license,  that  flies  with  FedEx,  that  is 

18  a big  income  earner. 

19  The  defendant  claims  she  didn’t  believe  she  had 

20  to  file  a return.  Well,  the  IRS,  I would  submit  the  proof 

2 1 was,  sure  believed  she  did  and  kept  sending  her  notices, 

22  send  her  notice  after  notice,  and  those  were  introduced 

23  into  evidence.  She  admitted  she  got  them.  Where  is  your 

24  1040?  She  claims  she  tried  to  get  answers  from  the  IRS. 

25  Well,  ladies  and  gentlemen,  here  is  the  thing:  If  you  get 
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1 stopped  for  speeding,  for  example,  and  you  ask  the 

2 ofScer  — he  gives  you  a ticket  and  you  say,  well,  I 

3 don't  think  I should  have  gotten  the  ticket,  do  you  think 

4 you  have  got  an  obligation  not  to  go  to  court  that  day  or 

5 go  to  the  court  appearance  on  that  basis?  Is  that 

6 reasonable?  I would  submit  it's  not.  And  diat's  really 

7 what  — well,  I wrote  the  IRS  these  letters,  and  look  at 

8 the  letter,  dicre’s  one  letter,  the  only  issue  -- 

9 initially  what  she  raised  was  that  OMB  argument.  She  got 

10  asked,  how  about  cases  that  dealt  with  the  OMB  issue. 

1 1 Well,  I — 1 don’t  know  anything  about  those,  don't  know 

12  anything  about  1989  cases  and,  again,  this  is  a woman  that 

13  can  get  up  there  and  tell  you  about  — about  a 258 

14  Supreme  *-  page  Supreme  Court  decision  in  the  Pollock 

15  case,  but  can't  tell  you  — who  flies  planes 

16  internationally  for  FedEx,  makes  well  over  a faimdred 

17  thousand  dollars  a year,  but  she  doesn’t  know  anything 

1 8 about  any  of  these  cases  later  on  (hat  might  hurt  her 

19  position.  Is  that  reasonable?  Is  that  believable?  Is 

20  that  credible?  That  is  for  you,  ladies  and  gentlemen,  to 

2 1 decide,  but  I would  submit  that  based  on  this  evidence, 

22  it's  not. 

23  You  heard  testimony.  She  knew  that  there  were 

24  penalties  for  Allure  to  file.  We  asked  her  about  that 

25  from  Ifae  code.  Oh,  yes,  I know  about  that  It  goes  back 
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1 to  the  same  thing.  I'm  not  somebody  liable  for  the  tax. 

2 Well,  Section  one,  you  didn’t  hear  her  testify  indirectly 

3 about  Section  one,  did  you?  Because  that  cuts  the  legs 

4 out  from  xinder  her  argument. 

5 You  heard  the  testimony  from  Mr.  Scobey,  and 

6 that  was  short  testimony,  but  I would  submit  it  was 

7 significant,  and  here  is  why.  If  you’re  not  doing 

S  anything  wrong,  what  do  you  care  whether  somebody  you  have 

9 a business  relationship  with  cooperates  with  the  ERS  in  an 

10  investigation.  What  do  you  care?  Pm  not  doing  anything 

1 1 wrong,  haven't  done  anything  wrong,  I really  believe  this 

12  stuff,  or  if  you  really  didn’t  believe  it,  if  it  was  all  a 

1 3 come  on,  if  really  what  was  going  on  was  you  disagreed 

1 4 with  the  tax  law,  ask  yourself  would  you  not  want  the  IRS 

1 5 talking  to  somebody  you  had  a business  relationship  with. 

1 6 I would  submit,  ladies  and  gentlemen,  that  common  sense 

17  indicates  you  wouldn't 

1 8 Ladies  and  gentlemen,  I have  probably  talked 

1 9 too  long  now.  Thank  you  for  your  participation  in  this 

20  case.  Thank  you  for  listening  to  the  evidence  and  the 

21  lawyers. 

22  In  closing,  I would  like  to  say  to  you,  ladies 

23  and  gentlemen,  I submit  that  if  you  consider  the  proof  in 

24  this  case,  ail  the  proofs  you’re  going  to  come  to  the 

25  conclusion  ~ and  remen^>er  you  don’t  — the  fact  that  the 
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1 defendant  got  up  there,  she  has  made  the  good  faith 

2 defense,  the  burden  is  on  the  government  to  rebut  that 

3 defense,  to  prove  beyond  a reasonable  doubt  that  she 

4 didn't  believe  it  in  good  &ith,  but  if  you  look  at  her 

5 own  testimony,  look  at  her  own  testimony,  what  she 

6 testified  to  on  cross,  I would  submit  that  establishes  she 

7 didn’t  have  a good  futh  belief.  Look  at  the  other  things 

8 she  has  deme,  like  the  false  W-4s,  like  that  little  deal 

9 with  reservation  of  all  my  constitutional  rights  where  she 

10  is  supposed  to  certify  it's  true,  stripping  the  money  out 

1 1 of  the  bank,  those  are  indicative  of  attempt  to  evade. 

12  The  fact  that  she  had  an  opportunity  to  sit  down  with  the 

13  IRS  and  talk  about,  I would  submit  the  proof  was,  her 

14  taxes,  not  somebody  else's,  not  some  general  kind  of, 

15  well,  why  does  the  code  apply  to  me,  but  her  taxes,  ladies 

16  and  gentlemen,  her  situation,  what  she  owed  the  IRS,  what 

17  she  was  required  to  file.  She  had  that  opportunity,  she 

1 8 didn’t  do  it.  1 would  submit  there's  a reason  why. 

19  In  closing,  ladies  and  gentlemen,  I would 

20  submit  that  the  government  has  established  beyond  a 

21  reasonable  doubt  that  the  defendant  evaded  income  taxes  as 

22  charged  in  the  indictment,  and  I would  ask  you,  ladies  and 

23  gentlemen,  based  on  that  proof  to  return  a verdict  of 

24  guilty  as  to  all  six  counts  of  the  indictment.  Thank  you, 

25  ladies  and  gentlemen. 
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1 THE  COURT:  Does  the  defense  wish  to  give  a 

2 closing  argument? 

3 MR.BECRAFT:  Yes,  Your  Honor. 
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1 case,  and  the  way  we  tiy  criminal  cases  here  in  America  is 

2 they  are  a little  bit  different  from  a civil  case.  You 

3 know,  we  got  — picture  in  your  mind,  if  you  will,  that 

4 the  lady,  the  lady  of  justice  that  holds  the  scales,  the 

5 balances.  Well,  the  system  of  justice  here  in  America 

6 says  that  in  a civil  case,  the  party  that  prevails  is  the 

7 one  that  has  the  prepondeiance  of  the  evidence  which  is 

8 the  way  it  goes.  Whose  weighty  evidence  weighs  just  a 

9 little  bit  more  than  the  other  side?  If  it  tips  and 

1 0 balances  this  way  in  a civil  case,  that's  the  way  you  make 

1 1 your  decision,  except  here  in  America,  in  criminal  cases, 

12  we  have  a different  standard,  if  you  will.  In  criminal 

1 3 cases,  we  require  that  the  government  prove  its  case 

14  beyond  a reasonable  doubt.  Now,  I want  to  tell  you  a 

1 5 little  bit  about  reasonable  doubt,  give  you  some  of  the 

16  diings  that  I think  are  impoitant 

17  Youknow,  after  ail  these  lawyers  sit  down,  the 

1 8 court  is  going  to  give  you  some  instructions,  and  I really 

1 9 think  that  it  Ls  going  to  be  beneficial,  and  I have  no 

20  doubt  that  you  will  do  this,  but  the  court  is  going  to 

2 1 read  off  fiiese  instructions  right  here,  and  he's  going  to 

22  tell  you  the  various  things  that  you  must  consider  in  a 

23  case  such  as  this  one. 

24  Now,  one  of  die  points  that  he  will  cover  with 

25  you  is  this  concept  of  reasonable  doubt.  Now,  a 
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1 MR.  BECRAFT:  May  it  please  the  court,  ladies 

2 and  gentlemen  of  the  jury,  you  were  picked,  we  went 

3 through  a jury  selection  process  on  Monday,  you  had  a 

4 bunch  of  questions  asked  of  you,  the  lawyers  got  together 

5 and  we  made  a selection  of  the  potential  — of  the  jurors 

6 that  would  sit  down  and  try  this  case.  I have  watched  you 

7 over  the  last  several  days,  and  it's  clear  to  me,  and  I 

8 know  it's  clear  to  Ms.  Kuglin,  I know  it's  clear  to  Ms. 

9 White,  and  I know  it's  clear  to  Mr.  Murphy,  and  I know 

10  that  Juc^e  McCalla  knows  that  this  is  the  case  that  each 

1 1 and  every  one  of  you  have  been  attentive.  You  have 

1 2 listened  and  you  have  dil  igently  d ischaiged  the  obligation 

13  of  being  a juror.  Being  a juror  is  real  important  for 

14  justice  to  be  meted  out  here  in  America.  Be  it  a civil 

1 5 case  or  a criminal  case,  these  controversies  that  we  have 

16  in  our  society  are  resolved  only  because  people  such  as 

17  yourselves,  the  people  of  a community  acknowledge  that  we 

1 8 have  to  have  a way  of  resolving  our  controversies  here  in 

19  America  and  they  have  a willin^ess  to  come  in  and  decide 

20  disputed  cases  such  as  this  one. 

2 1 And  let  me  just  tell  you,  ladies  and  gentlemen, 

22  everybody  on  this  side  of  the  courtroom  from  the  court  on 

23  down,  we  want  to  thank  you  for  the  service  that  you  have 

24  given  in  this  case.  As  Judge  McCalla  — and  there  is  no 

25  doubt  — there  can  be  no  doubt  that  this  is  a criminal 
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1 reasonable  doid>t  is  a doubt  based  on  reason  and  common 

2 sense,  and  a lot  of  people  really  imderstand  that  in  a 

3 criminal  case,  the  government  has  got  to  prove  their  case 

4 beyond  a reasonable  doubt,  but  there  is  a real  important 

5 concept  that  I want  you  to  remember,  and  it  has  direct 

6 application  to  this  case.  Judge  McCalla  is  going  to  tell 

7 you  that  that  doubt  is  the  doubt  that  you  would  have  when 

8 you're  considering  the  most  important  affairs  of  your 

9 life. 

10  Now,  you  have  got  to  be  — that  means  that  you 

1 1 have  got  to  look  at  the  situation  and  conclude  that  what 

12  are  some  of  the  most  important  affairs  of  people's  lives. 

1 3 Well,  you  know,  buying  a car  is  an  important  affair. 

14  Getting  a job  is  an  important  affair.  Buying  a house  is 

15  an  important  affair.  Getting  married.  But  may  I suggest 

1 6 to  you  what  it  takes,  what  is  perhaps  the  most  important 

17  affair  in  a party's  life.  Let  me  give  you  an  example.  We 

1 8 all  have  children,  or  most  of  us,  and  may  I suggest  to  you 

19  that  important  affairs  are  something  like  this:  Suppose 

20  your  child  is  injured,  is  in  the  hospital  and  you  have  got 

21  to  go  down  to  that  hospital  and  make  certain  decisions. 

22  You  make  a decision  is  an  arm  cut  off,  do  you  make  a 

23  decision  to  cut  off  an  ann  that  has  to  be  amputated.  I 

24  suggest  to  you  that  that  is  the  caliber  of  things  that  are 

25  most  important  in  life.  What  if  a child  ~ what  if  you 
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1 have  to  make  a decision  about  whether  a child  lives  or 

2 dies.  That,  ladies  and  gentlemen,  those  types  of  matters 

3 are  the  most  important  in  life.  And  so  in  this  situation, 

4 what  you  have  to  do  is  you  have  to  look  at  the  totality  of 

5 the  evidence,  weigh  it,  consider  the  burden  that  the 

6 government  has,  must  cany  and  make  a determination.  This 

7 is  one  of  those  most  important  affairs  of  your  life.  Just 

8 like  making  a decision  for  a child,  and  you  have  got  to 

9 weigh  this  case  and  determine  has  reasonable  doubt  been 

1 0 proven  in  this  most  important  affair  in  the  life  of  Vemie 

1 1 Kuglin. 

12  Now,  what  is  it  that  the  government  must  prove? 

13  Well,  the  court  has  permitted  me  to  tell  you  a few  things 

14  in  advance  of  what  the  court  is  going  to  tell  you.  Now, 

1 5 perhaps  this  is  a little  light,  I will  try  to  improve  it. 

1 6 I have  a copy  here,  I hope  that  you  can  see  this  good. 

17  Now,  in  criminal  cases  — you  know,  this  is  a tax  evasion 

1 8 case,  as  I told  you  in  opening,  lawyers  can  kind  of 

1 9 catalog,  courts  kind  of  catalog  things,  and  we  call  them 

20  elements.  But  what  elements  are,  are  iacts.  In  order  to 

2 1 find  Vemie  Kuglin  guilty  of  Count  1 or  Count  6,  the 

22  government  has  got  to  go  through  for  each  count  and  prove 

23  very  specific  facts.  The  first  fk;t  that  must  be  proven 

24  is  a tax  deficiency.  Well,  ladies  and  gentlemen,  let's  go 

25  through  this  case,  we  didn't  have  any  objections  to  this 
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1 chart  right  here.  Did  you  see  Vemie  Kuglin  get  up  and 

2 object  when  FedEx  came  in  and  said  how  much  she  made?  Did 

3 we  have  any  questions  when  Ms.  White  got  up  and  said, 

4 well,  gee,  this  is  what  she  owed?  No,  ladies  and 

5 gentlemen,  that  is  not  really  a disputed  element  of  fact 

6 in  this  case. 

7 Let  me  tell  you  about  the  second  element  in 

8 this  case.  The  second  element  that  the  defendant 

9 committed  an  affirmative  act  constituting  tax  evasion  or 

10  attempted  tax  evasion.  Well,  to  a degree,  that  is  a 

1 1 disputed  element,  but  what  I want  to  discuss  with  you  now 

12  that  I have  this  closing  opportunity  to  kind  of  hit  our 

13  side  of  the  case,  is  I want  to  di.scuss  this  last  bottom 

14  issue  here,  that  the  defendant  acted  willfully,  meaning 

15  Vemie  Kuglin  as  to  each  count  acted  willfully. 

16  Well,  moments  ago,  Mr.  Murphy  got  up  here  and, 

17  you  know,  he  has  (he  right  to  do  that,  you  know,  he  pulled 

1 8 out  an  excerpt  from  the  jury  instructions  and  — you  know, 

19  he  pointed  out,  he  kind  of  focused  in  on  what  the 

20  government  thinls  is  important.  Well,  let  me  kind  of  put 

21  the  whole  thing  into  context  and  not  just  pull  out  a 

22  little  part.  What  the  court  will  be  telling  you  about 

23  this  defense  of  good  faith  is  this:  If  the  defendant 

24  acted  in  good  faith,  that  is  to  say  she  actually  believed  4?^ 

25  the  actions  she  took  were  allowable  by  law,  then  she  is 
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1 not  guilty  of  the  offense  of  tax  evasion.  It  does  not 

2 matter  whether  the  defendant  was  right  or  wrong  in  her 

3 beliefs,  nor  does  it  matter  if  her  beliefs  make  sense, 

4 sound  reasonable  to  you,  the  jury,  or  to  me,  as  the  judge. 

5 The  only  thing  that  matters  is  whether  or  not  the 

6 defendant  actually  believed  she  was  correct  in  her 

7 actions.  That,  ladies  and  gentlemen,  that's  the  stmdard 

8 there  for  willfulness.  Willfulness  means,  in  essence,  you 

9 got  to  know,  Vemie  Kuglin  has  got  to  know  ^e  was 

1 0 required  to  file  an  income  tax  return.  She  has  got  to 

1 1 know  that  she  had  to  pay  income  taxes,  and  with  knowledge 

12  of  that  duty,  she  deliberately  and  maliciously  with  evil 

13  intent,  no.  I'm  not  going  to  do  that.  What  the  government 

1 4 has  done  here  with  this  illustration,  that  excerpt  out  of 

1 5 the  jury  instructions,  is  this:  He  has  focused  in  on  a 

16  point  that  we  don't  deny,  that  you  can  consider  die 

17  reasonableness  of  the  defendant's  belief  in  making  a 

1 8 determination  as  to  whether  or  not  she  achially  believed 

19  them. 

20  Well,  we  have  some  very,  very  specific  defenses 

2 1 that  have  been  asserted  in  this  case,  and  the  judge  will 

22  be  telling  you  about  it,  but  I think  to  need  to  in  advance 

23  tell  you  about  them  right  now.  We  contend  Ms.  Kuglin  did 

24  not  act  willfully,  that  she  docs,  in  fact,  have  a good 

25  faith  defense.  And  the  reason  why  we  say  that  is  there 
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1 are  certain  points  of  law  that  do  support  what  she  has 

2 done.  First  and  foremost,  she  has  the  right  to  rely  on 

3 government  documents.  Doesn't  it  make  sense  that  that  is 

4 the  law?  I mean  if  you  read  something  from  the 

5 government,  shouldn't  you  be  entitled  to  consider  — to 

6 rely  upon  what  the  government  has  to  say  and  even  act  upon 

7 it,  and  then  when  the  government  comes  along  and  says,  oh, 

8 you  have  done  something  wrong,  are  you  to  be  deprived  of 

9 saying,  well,  the  government  said  this?  No,  that  is  a 

10  very  reasonable,  it's  an  acceptable  defense. 

1 1 Now,  there's  even  another  aspect  of  the  defense 

12  that  we're  asserting  in  this  case  Ls  die  species  of  this 

13  overall  good  &ith  defense  is  this:  The  court  will  tell 

14  you  that  Vemie  Kuglin  is  not  jniesumed  to  know  the  law, 

15  meaning  tiiat,  as  she  sits  here  clothed  with  the 

16  presumpdem  of  innocence,  as  she  sits  here,  you  know,  you 

17  got  to  look  at  her,  well,  the  law  — she  really  doesn’t 

1 8 have  any  knowledge  of  the  law,  but  she  engaged  in  times  in 

19  the  fast,  starting  off  in  1992  with  this  presumption  that 

20  she  didn't  know  anything  about  the  law,  we  know  that 

21  starting  in  1992,  she  started  a shady  of  the  law. 

22  Now,  that  study  of  the  law,  I think,  is 

23  eihirely  reasonable.  You  can  rely  upon  what  you  read  in 

24  the  law  and  you  can  rely  on  what  the  government  documents 

25  have  to  say.  Now,  that,  ladies  and  gentlemen,  reliance  on 
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those  goveminent  documents  as  well  as,  you  know,  don't 
presume  some  other  aspect  of  the  law  and  clothe  her  with 
that  presumption  that  she  knows  such.  The  ooly  thing  she 
can  really  know  is  what  she  told  you  about  in  this 
courtroom. 

Now,  I want  to  ~ I want  to  go,  if  I can,  to 
the  particulars  of  her  specific  argumems.  One  was  this 
argument  about  liability.  Is  this  some  concocted, 
something  drawn  out  of  the  air  argument?  Well,  I just 
happened  to  grab  real  quick  Exhibit  Number  36,  which 
incidently  is  the  1975  federal  income  tax  fonn.  You  know, 
the  front  and  the  back  of  a Fonn  1040  instruction  booklet 
that  belongs  to  her,  but  Ms.  Kuglin,  you  know,  she 
testified  during  her  testimony  that  she  was  reading, 
she  --  you  know,  she  came  to  some  knowledge,  some 
appreciation  of  this  thing  known  as  the  Privacy  Act,  and 
to  her,  you  know,  her  belief  about  the  Privacy  Act  is 
this:  Ifs  a — it  sounds  like  it*s  a reasonable  law  if 
it  doesn’t  exist,  but  she  thinks  that  it  does  exist. 

Government  agencies  should  tell  people  what  laws  requires 
them  to  do  something,  particularly  if  it  is  submit 
informatioa 

Now,  ladies  and  gentlemen,  look  at  this  big 
thick  thing.  Nobody  disputes  diis  is  Che  Internal  Revenue 
Code.  And  don't  you  know  — I think  we  can  all 


CLOSING  ARGUMENT  BY  MR.  BECRAFT 
708 

1 appreciate,  just  from  our  own  knowledge,  common  knowledge 

2 that  this  is  just  the  beginning,  that  there  are  manuals, 

3 there  are  books,  that  there  is  everything  else  in  the 

4 world  dealing  with  this  incredibly  complex  law. 

5 Now,  Ms.  Kuglin  has  this  question,  as  does 

6 every  other  American,  what  law  requires  her  to  do 

7 something.  Well,  that's  what  is  talked  about  in  the 

8 Privacy  Act.  And  here  we  know  for  a fact  that  die 

9 government,  the  IRS  complies  with  the  Privacy  Act,  because 

10  in  this  Exhibit  Number  36,  there's  a Privacy  Act 

1 1 notification.  What  docs  the  IRS  itself  say  about  the  laws 

12  that  require  someone  to  submit  a return?  Let  me  kind  of 

13  blow  this  up  a little  bit. 

14  MR.  MURPHY:  Judge,  can  we  approach  for  a 

15  minute? 

16  THE  COURT:  You  may. 

17  (The  following  proceedings  had  at  side-bar 

18  bench.) 

19  MR  MURPHY:  Judge,  I hate  to  interrupt  defense 

20  counsel's  closing,  but  he's  arguing  Che  law.  Fmnot 

2 1 hearing  what  Ms.  Kuglin  believed.  He's  arguing  about  what 

22  the  law  is.  I don't  think  he  can  get  do  that. 

23  MR.  BECRAFT:  I was  just  getting  ready  to  get 

24  iito  a very  specific  exhibit. 

25  THE  COURT:  Ite  going  to  tell  them  what  the  law 
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1 is.  I think  that's  probably  what  we  need  to  do. 

2 MR  BECRAFT:  Can  I take  care  of  it,  Jud^? 

3 MR  MURPHY:  Sure,  sure. 

4 MR  BECRAFT:  IwiUdoiL 

5 (The  following  proceedings  were  had  in  open 

6 court.) 

7 THE  COURT:  Wait  just  a. second.  Thank  you, 

8 MR.  BECRAFT:  You  know,  I started  off  in  this 

9 case,  and  I said,  I think  I did  in  opening,  and  we  did  it 

1 0 when  Ms.  Kuglin  was  on  the  stand,  I want  to  restate  it 

1 1 right  now,  you  know,  we  started  off  this  case,  and  the 

1 2 court  said  — told  y’ail  that  what  the  witnesses  say  and 

1 3 what  the  lawyers  say  is  not  the  law,  and  what  I’m  telling 

1 4 you  right  now  is  really  the  facts  and  beliefs  about  the 

1 5 law.  But  don’t  take  — you  know,  if  you  were  — if  I slip 

1 6 up,  like  Ms.  Kuglin  did  and  say,  oh,  this  is  die  law, 

1 7 you're  to  get  the  law  from  the  court  rather  than  me, 

I  $ you're  to  get  the  facts  from  her. 

19  Now,  that  having  been  said,  let  me  get  back  to 

20  what  the  government  said  in  this  particular  exhibit.  Look 

2 1 down  there,  it  says  ~ page  two,  bottom  left-hand 

22  comer— the  Internal  Revenue  Code  requires  every  person 

23  liable  for  any  tax  imposed  by  the  code  to  make  a return  or 

24  statement  according  to  the  forms  and  regulations 

25  prescribed  by  the  Internal  Revenue  Service,  Section  6001 


1 and  601 1 of  their  regulations. 

2 Now,  we  know  that  frexn  this  document  what, 

3 according  to  Ms.  Kuglin,  are  the  two  laws  that  require  her 

4 to  file  a return.  Did  we  not  have  in  this  case,  I 

5 think  — Mr.  Murphy,  correct  me  if  I'm  wrong,  but  I think 

6 that  Mr.  Murphy  and  Ms.  Kuglin  were  yesterday  afternoon 

7 engaged  in  reading  of  the  code.  And  I recall  that  die 
S words  that  both  of  them  spoke  on  that  occasion  were 

9 something  to  this  effect,  that  the  law  - these  two  laws 

10  right  here  or  their  beliefs  about  the  law,  you  know,  it 

1 1 applies  to  persons  liable  just  like  that  statement  says, 

12  those  who  are  liable  for  tax.  Now,  let's  step  into  Vemie 

13  Kuglin's  mind.  She  engaged  in  this  study  and  she  did  not 

14  find  that  when  she  looked  at  the  laws  that  require  the 

15  submission  of  returns,  it  didn't  say  something  like,  you 

16  know,  everybody  making  so  much  money  is  required  to  file  a 

17  return.  If  you  use  these  terms  of  art,  I think  the  exact 

1 8 testimony  she  gave,  terms  of  art  every  person  liable,  and 

1 9 that  prompted  her  to  engage  in  a study  of  the  code,  and 

20  she  went  through  here  and,  sure,  she  used  this  index,  she 

21  pulled  out  this  book  that  she  got  in  1994,  she  told  you 

22  she  stiKlied  the  index,  and  she  looked  at  the  section  of 

23  the  index  that  said  liability  for  tax,  and  she  starts 

24  looking  at  ail  these  other  taxes  and  sees  provisions  in 

25  the  Internal  Revenue  Code,  if  you  do  something  here,  you 
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1 know,  you're  liable  for  the  tax  or,  you  know,  there’s 

2 other  sections  making  someone  liable,  and  so  Vemie  Kuglin 

3 comes  to  the  position,  that,  you  know,  I need  to  find  the 

4 sections  of  the  code,  the  Internal  Revenue  Code  in 

5 reference  to  the  income  tax  whereas  Congress  has  used  the 

6 words  somebody  is  liable  for  a tax.  Because  Vemie  Kuglin 

7 said  you're  only  required  to  file  a return  if  you  are 

8 liable.  And  so  she  sits  down  and  she  takes  that  index, 

9 finds  one  section  that  makes  somebody  liable  for  the 

1 0 filing  of  or  makes  somebody  liable  for  the  federal  income 

1 1 tax.  nonresident  aliens  and  foreign  corporations.  Now, 

1 2 there  wasn’t  any  testimony  that  — I didn’t  hear  it,  the 

1 3 government  had  the  opportunity  to  prove  one  other  section 

14  of  the  code  what  makes  someone  liable,  that  didn’t  happen. 

1 5 And  also,  Ms.  Kuglin,  my  recollection  is,  diat  during  an 

16  exchange  with  the  government  on  cross  examination,  Ms. 

1 7 Kuglin  said,  well,  you  know,  I engaged  in  a search,  a 

1 8 computer  search  for  the  word  liable  in  the  income  ^ 

1 9 sections  of  the  code  and  I still  only  came  up  with  that 

20  one  section. 

2 1 Now,  ladies  aiul  gentlemen,  what  we  have  right 

22  here  is  a fundamental  problem.  You  know,  Vemie  Kuglin, 

23  presumed  not  to  know  anything  about  the  law,  starts  her 

24  studies  by  *93  and  *94  and  *95,  and  she  has  reached  the 

25  conclusion  filing  returns  applies  to  those  parties  that 


CLOSING  ARGUMENT  BY  MR.  BECRAFT 
712 

1 are  liable,  and  the  only  section  I find  is  — the  only 

2 section  that  I find  of  someone  being  liable  is  this 

3 nonresident  aliens  or  foreign  coipoiations. 

4 Now,  there’s  nothing  in  this  evidence  that 

5 shows  that  she  didn’t  believe  that.  Now,  we  do  have  — 

6 the  government  wants  to  try  to  make  a big  point  about 

7 these  letters  coming  fi’om  the  government.  You  know,  we 

8 have  got  one  letter  here,  if  I can  go  ahead  and  axidress  it 

9 that  die  moment  ->  we  have  got  this  letter  here  in  October 

10  of  1995  when  Ms.  Kuglin  got  around  to  asking  the 

1 1 government  some  asking  the  government  some  questions. 

12  Let  me  go  ahead  and  flip  it  up  on  the  screen.  This  is  the 

13  first  letter  that  she  wrote  to  the  IRS.  It  is  Exhibit  41. 

14  It  is  dated  October  18th,  1995.  It  sets  foidi  some 

1 5 positions  down  here,  and  let  me  just  tell  you,  you  read 

16  these  parts  of  this  letter  right  here,  you  can  see  that 

17  Kuglin  didn’t  invent  anything  about  this  Paperwork 

18  Reduction  Act  argument.  You  know,  she  is  mentioning  0067. 

19  You  know,  she  is  mentioning  the  Paperwork  Reduction  Act 

20  She  is  mentioning  individual  income  tax  1.1-1,  she  knows 

2 1 about  this  stuff.  But  what  Ms.  Kuglin  did  is  she  didn't 

22  invent  something  here.  We  know  that,  you  know,  this 

23  document  right  here  shows  that  the  IRS  received  this 

24  letter,  IRS,  P.  O.  Box  — I can’t  read  it,  Memphis, 

25  Termessee.  It  was  received  November  13th,  1995,  the  IRS 
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1 got  this  letter.  It  asks  simple  questions.  1 want  to 

2 know,  says  Ms.  Kuglin,  the  statutes  and  implementing 

3 regulations  that  require  me  to  file  a return,  the  statutes 

4 and  implementing  regulations  winch  specifically  designate 

5 the  exact  tax  for  which  I am  liable.  You  know,  I think 

6 here  in  America,  American  people  have  the  right  to  ask  the 

7 government  questions.  You  know,  to  say  the  American 

8 people  cannot  — you  know,  I think  even  (he  Bible  says  you 

9 can  ask  God  questions.  And  I don’t  think  that  the  IRS  is 

10  greater  than  God.  And  I think  it’s  perfectly  logical  - 

11  MR  MURPHY:  Judge,  can  we  approach? 

1 2 THE  COURT:  You  may. 

13  (The  following  proceeding  had  at  side-bar 

14  bench.) 

15  MR  MURPHY:  Judge,  Tm  going  to  object.  This 

16  is  an  improper  argument  That  stuff  about  the  IRS  isn’t 

1 7 greater  than  God,  he’s  just  — 

1 8 MR  BECRAFT;  Okay,  I won't  do  it  again. 

1 9 MR  MURPHY ; He’s  appealing  to  the  prejudices 

20  of  the  jury. 

21  THE  COURT:  I think  it  is  an  appeal  to 

22  prejudice.  Tm  going  to  tell  the  jury  it  is  an  appeal  to 

23  prejudice  and  they  have  to  disregard  it. 

24  (The  following  proceedings  were  had  in  open 

25  court.) 
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1 THE  COURT:  Ladies  and  gentlemen,  there’s  some 

2 subjects  that  are  very  sensitive  in  our  society.  One  is  a 

3 reference  to  religion.  It  is  inappropriate  for  an 

4 attorney  on  any  side  to  refer  to  a deity  and  to  make 

5 comparisons  with  any  other  entity  in  a negative  or 

6 positive  vfsy.  We’re  here  to  decide  this  case  on  the  facts 

7 and  the  evidence  and  the  law.  Tm  going  to  ask  you  to 

8 disregard  the  comments  by  counsel  about  God  and  the  IRS. 

9 I say  that  in  appropriate  respect  to  our  separation  of 

10  powers  ofthe  First  Amendment.  You  shouldn’t  consider 

1 1 that  at  ail. 

12  MR  BECRAFT:  Thank  you.  Your  Honor. 

13  But  it  just  makes  sense  that  American  people 

14  ought  to  have  the  right  to  ask  questions  of  government. 

15  Now,  the  prosecution’s  position  is  that  once 

16  Ms.  Kuglin  asked  these  questions,  about  a month  later  — 

17  take  a look  at  exhibit  number  - 

1 8 THE  CLERK:  Is  your  microphone  on? 

19  MR.  BECRAFT:  No,  it’s  not  I turned  it  on 

20  now.  Take  a look  at  Exhibit  Number  42.  Oh,  that  other 

2 1 exhibit  was  October  1 8th  of  *95;  this  is  — what  does  it 

22  say?  November  25th  of  *95.  Here  a^ain,  Ms.  Kuglin  is 

23  asking  questions.  I don’t  think  we  need  to  necessarily 

24  look  at  them  ail  right  now,  but,  again,  I direct  your 

25  attention  to  the  second  page,  compare  the  questions  she 
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1 asked  on  the  first  exhibit  and  look  at  this  one,  and  she 

2 is  again  asking  the  same  questions.  1 think  this  one  has 

3 a couple  ofmorc  questions  that  arc  being  asked.  Weil, 

4 the  government  wants  you  to  think  that  someone  — 

5 certainly  has  the  right  to  ask  questions  - was  - 

6 received  a reply  by  means  of  this  series  of  letters  here 

7 from  the  IRS.  You  know,  I guess  if  you  ask  a question  of 

8 govemment  and  you  get  some  paperwoik  back  from  them  again 

9 and  it  doesn't  answer  your  questions,  the  government's 

1 0 suggestion  is  that  you're  under  some  type  of  requirement 

1 1 to  fold,  you  know,  you  don't  need  to  insist  any  more  that 

12  you  get  an  answer  to  your  question.  Yet,  VemieKuglin's 

13  questions  are  critically  important  Right  or  wrong,  she 

1 4 has  the  right  to  try  to  ask  questions  of  government  and 

15  insist  on  an  answer. 

1 6 Now,  examine  — you  know,  I don't  know  all  the 

1 7 exhibit  numbers  right  here,  but  they're  sitting  right  up 

18  here,  and  those  letters  that  you  got  back,  does  the  IRS 

19  answer  a single  question  she  posed?  In  November  of  1995, 

20  there  was  the  opportunity  for  the  govennnent  to  come 

2 1 along,  the  IRS  to  come  along  and  answer  those  questions, 

22  and  if  that  had  happened,  ladies  and  gentlemen,  may  I 

23  suggest  - 

24  MR,  MURPHY:  Judge,  Judge,  he's  speculating 

25  now,  and  I submit  he  can't  do  that 
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1 THE  COURT:  That's  beyond  the  scope  of  the 

2 proof  in  the  case.  Objection  has  to  be  sustained. 

3 MR.  BECRAFT:  The  point  I make,  ladies  and 

4 gentlemen,  is  that  you  can  examine  those  letters,  and  they 

5 do  not  constitute  a reply  to  the  questions  of  Vcmie 

6 Kuglin.  That  happened  back  in  1995,  and  this  controversy 

7 has  rolled  on  and  Ms.  Kuglin  has  gone  throu^  '96,  '97, 

8 '98, '99, 2000, 2001, 2002,  maybe  up  throughout  this  trial 

9 without  having  received  a reply  from  the  government  And 

1 0 to  say  that  in  a situation  like  this  that  an  American  is 

1 1 culpable,  criminally  culpable,  that  you  have  acted  with  an 

12  evil  intent,  that  you  really  didn't  believe  these  things 

13  and  you  acted  willfiiliy  just  simply  does  not  match  the 

14  lacts  of  this  case. 

1 5 Let  me  move  on  to  a couple  of  other  documents. 

16  The  government  mentions  some  of  these  — the  age  of  some 

17  of  these  cases,  these  documents  that  are  used.  You  know, 

1 8 the  government  casts  aspersions  upon  a statement  by  a 

19  government  ofhcial  appearing  in  Exhibit  2$,  Mr.  Dwight 

20  Avis,  making  a statement.  You  see  where  my  frnger  is? 

21  Let  me  point  this  out  to  you  now.  Your  income  tax  is  one 

22  hundred  percent  voluntary  tax  and  your  liquor  tax  is  one 

23  hundred  percent  enforced  tax.  Now,  ladies  and  gentlemen, 

24  words,  words,  something  like  diis,  you  present  to  an 

25  ordinary  American  like  her,  an  airline  pilot,  and  it  has  a 
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1 certain  meaning,  and  Americans  are  not  presumed,  she  is 

2 not  presumed  to  know  the  law,  but  you  can't  presume  what 

3 she  ~ what  type  of  conclusion  she  is  supposed  to  reach 

4 from  that.  You  know,  the  government  makes  much  of  the 

5 fact  that  she's  a pilot.  Well,  she  is  not  a lawyer, 

6 ladies  and  gentlemen.  Weil,  Fm  a lawyer.  There's  no  way 

7 I can  climb  into,  I guess,  a 757  and  push  down  that 

8 throttle  and  take  ojGT  out  here  at  the  airport  I don't 

9 think  we  need  to  compare  Vemie  Kuglin  to  a lawyer.  I 

1 0 think  we  need  to  take  into  consideration  what  the  fricts 

1 1 are,  that  she  is  a pilot  trying  to  ieam  a little  bit 

12  about  the  law.  So,  you  know,  Vemie  Kuglin  has  told  us 

1 3 that  this  statement  here  has  some  significance  for  her. 

14  She  has  told  us  that,  you  know  — and  we're  not  s^ing, 

1 5 and  I don’t  think  the  evidence  supports  this  proposition 

1 6 that  Vemie  Kuglin  was  down  there  at  Memphis  State,  down 

1 7 there  at  frte  law  library  on  Central  spending  oodles  of 

18  time  going  through  those  books.  She  told  us  that  what  she 

19  was  doing  was  she  was  getting  references  from  cases  from 

20  the  things  that  she  read.  She  was  talking  to  people  and 

2 1 finding  documents,  and  while  I don't  think  that  diere  was 

22  any  specific  testiinony  aboiU  you  know,  she  did  read 

23  this  document  here  Treasury  Decision  23 1 3,  she  read  it 

24  before  April  of 2000  — Ajml  of  1996.  But,  you  know, 

25  it's  a docmnent  friat  she  did  read.  It  is  a document  that 
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1 comes  frmn  die  government  that  had  an  impact  upon  her 

2 belief  And  there's  — its  age  doesn't  mean  anything.  It 

3 is  offered  to  prove  that  she  believed  what  the  government 

4 had  to  say.  Read  the  document  here.  It  is  talking  about 

5 nonresident  aliens  filing  Form  1040. 

6 Ms.  Kuglin  went  a step  further.  Let  me  land  of 

7 roll  into  at  this  stage  the  Paperwork  Reduction  Act 

8 argument.  Lefs  take  a look  at  a document  right  here  (hat 

9 she  found  very,  very  important.  Look  at  this,  this  is 

10  Form  2555,  it  is  named  foreign  earned  income,  and  it  has 

1 1 this  OMB  control  number  up  here,  you  can  take  diis  back  to 

12  the  jury  room  and  look  at  it  Now,  take  a look  at  this 

13  and  ask  yourself  a question,  can  someone,  from  government 

14  documents,  reach  a conclusion  different  firom  a lot  of 

15  people?  Well,  I suggest  to  you  that  that  is  not  only 

16  possible,  it  did  here  in  this  situation.  Vemie  Kuglin, 

17  having  a copy  of  the  Internal  Revenue  Code,  knows  what 

18  Section  1 of  the  Internal  Revenue  Code  deals  with.  There 

19  could  be  no  question  about  that,  because  (hat  was  a matter 

20  that  Mr.  Murphy  covered  with  her  specifically  that  read 

2 1 frx>m  the  code.  What  Ms.  Kuglin  was  intrigued  by  is 

22  something  entireiy  different  She  found  that  it  seems 

23  only  logical  to  her  --  and  see  this  number  right  here, 

24  this  1. 1-1?  You  know,  that's  not  an  invention  on  the  part 

25  of  Ms.  Kugim,  because  I think  that  she  is  especially 
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1 stating  it  — Fm  going  to  refer  back  to  Exhibit  Number  41 

2 right  here,  coirect  me  if  I am  wrong,  but  I see  that  this 

3 document  says,  flat  out,  it's  talking  about  Fonn  2555, 

4 foreign  earned  income,  and  she  is  talking  about  1.1-1,  and 

5 this  is  no  invention  on  her  part  because  she  mentions  it 

6 in  a letter  to  the  IRS  dated  October  1 8th  of  1995.  So  to 

7 explain  to  you,  the  jury,  how  she  reached  these 

8 conclusions,  we  offer  an  offleial  govemment  document 

9 Now,  there  wasn't  any  testimony  that  Ms.  Kuglin  acquired 

1 0 this  document  in  any  other  way  than  what  she  has  already 

1 1 told  you,  people  tell  her  things.  She  checks  it  out  and 

1 2 goes  and  gets  information.  She  knows  — she  said  we  had  a 

13  little  — we  were  wondering  about  how  to  express  it  in 

14  clear  language  for  the  benefit  of  the  jury  yesterday,  but 

15  I think  I asked  a question,  you  know,  I used  the  term 

16  implementing  regulations,  but  Ms.  Kuglin,  I think  she 

17  concludes,  she  said  this  is  die  regulation  that  matches 

1 8 and  supports  Section  1 of  the  Internal  Revenue  Code.  And 

1 9 to  her,  the  document  that  is  required  to  be  filed  in 

20  reference  to  meeting  the  requirements  of  Section  1 of  the 

2 1 Internal  Revenue  Code  is  this  document  that  has  that  0067 

22  0MB  control  number  on  there,  which  is  Form  2555. 

23  Now,  that's  odd,  people.  It's  real  odd.  But 

24  the  question  I want  to  present  to  you  is,  where  is  it 

25  shown  that  Vemie  Kuglin  did  not  believe  that?  Right  or 
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1 wrong,  diat's  not  really  the  issue  in  this  case.  The 

2 question  is  did  she  believe  it,  right  or  wrong,  and  if  she 

3 believed  it,  it's  your  obligation  to  conclude  that  she  did 

4 not  act  with  that  criminal  state  of  mind,  which  is 

5 essential  for  you  to  convict  her  on  any  count  in  the 

6 indictment. 

7 I want  to  move  on  to  — I think  I have  covered 

8 a lot  of  the  points  that  need  to  be  covered  here,  but 

9 there's  one  final  thing  that  1 need  to  point  out  to  you. 

10  You  know,  Ms.  Kuglin  said  she  is  a menJjer  of  the 

1 1 Libertarian  party.  I think  it  is  kind  of  common  knowledge 

12  that  the  Libertarians,  they  believe  in  the  rights  — 

13  MR  MURPHY:  Judge,  Fm  going  to  object  to 

14  counsel's  comment. 

15  MR.  BECRAFT:  I will  withdraw  that. 

16  THE  COURT:  I think  that  is  outside  the  proof. 

17  We  know  she  is  a member,  but  that's  about  it, 

18  MR,  BECRAFT:  There  can  no  doubt,  once  you  take 

1 9 the  totality  of  what  she  — who  she  is,  that  she  is 

20  someone  that  really  is  committed  to  this  proposition,  you 

21  know,  I — how  many  of  us  have  sat  down  and  listened  to  a 

22  tape  series  on  the  Constitution,  Democracy  in  America, 

23  Common  Sense,  Text  of  the  Constitution,  Bill  of  Rights?  I 

24  think  we  all  know  what  the  Bill  of  Rights  does  is  it 

25  protects  rights.  We  have  got  a lady  here  that  listened  to 
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1 tapes  on  the  Bill  of  Rights.  Is  it  something  that  you 

2 denigrate  her  for,  for  trying  to  protect  ri^ts?  Well, 

3 this  gets  back  around  to  the  most  fundamental  question  in 

4 this  case.  The  most  fundair^tal  question  in  this  case 

5 centers  upon  what  Ms.  Kuglin  learned  regarding  the  ~ you 

6 know,  the  nature  of  the  federal  income  tax  here  in 

7 Tennessee.  She  read  this  case.  Jack  Cole  against 

8 McFarland,  it  had  a direct  reladonship  to  her  belief 

9 about  the  federal  income  tax.  You  know,  she  testified 

1 0 that  she  believed  that  the  federal  income  tax  was  an 

1 1 excise  tax.  Is  that  something  that  is  concocted  out  of 

12  thin  air?  I would  suggest  to  you  it  is  not  concocted  out 

13  of  thin  air,  and  the  reason  for  diat  is  that  if  you  take  a 

14  look  at  Exhibit  Number  17,  which  is  the  1995  Form  W-4,  you 

1 5 will  look  through  this  documents,  and  one  of  the  cases 

16  that  she  talked  about  in  her  testimony  was  this  Bxusfaaber 

1 7 case,  an  exhibit,  document  provided  to  her  employer, 

18  nobody  doidsts  it  was  signed,  you  know,  12-30  of '95.  The 

1 9 attachments,  die  exhibits  that  are  attached  to  this 

20  document,  it  says  there,  it  says  Brushaber  vosus  Union 

21  Pacific.  Read  the  sentence  here.  It  says  taxation  of 

22  income  is  in  its  nature  an  excise  case.  Right  diere. 

23  Brushaber,  Union  Pacific,  an  excise.  Thai's  ^diat  Vemie 

24  Kuglin  believes.  She  described  for  you  about  her  beliefs 

25  about  wh^  the  Constitution  of  the  United  States  provides 
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1 for  with  reference  to  powers  of  taxation.  She  told  you 

2 about  the  old  — the  history  of  the  taxing  provisions  of 

3 the  United  States  Constitution.  She  told  you  about  that 

4 Pollock  case.  She  told  you  about  die  16th  Amendment.  She 

5 told  you  about  the  Brushaber  case.  The  Brushaber  case 

6 says,  oh,  in  a constitutional  sense,  the  federal  income 

7 tax  is  an  excise  tax. 

8 Now,  ladies  and  gentlemen,  I think  when  a court 

9 is  talking  about,  you  know,  constitutional  things,  those 

10  are  kind  of  permanent,  and,  you  know,  the  mere  fact  that 

1 1 long  ago  in  legal  history  there  was  this  case  before  1 920 

12  that  described  in  a constitutional  sense  the  federal 

13  income  tax  as  being  an  excise  tax,  1 don't  suggest  that 

14  its  ages  makes  it  irrelevant  like  the  government  does.  I 

15  would  suggest  that  the  age  of  a case  is  indicative  of  its 

16  wisdom. 

17  Let  me  talk  about  this  one  case  here  that  Ms. 

1 8 Kuglin  fourxl  real  important.  Jack  Cole  versus  McFarland, 

19  here  you  can  see  it  on  the  screen,  it  is  Exhibit  Number 

20  35.  I merely  direct  your  attention  to  what  I — what 

2 1 appears  to  be  a very  important  point  made  by  the  Tennessee 

22  Supreme  Court  in  I960.  Realizing  and  receiving  income  or 

23  earnings  is  not  a privilege  that  can  be  taxed.  Now,  when 

24  you're  dealing  with  constitutional  questions,  as  Ms. 

25  Kuglin  did,  you  know,  it  — it  just  seems  natural  that  you 
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1 would  accept  without  question,  well,  the  Supreme  Court  of 

2 the  United  States  says  it’s  an  excise  tax,  and  it  just 

3 seems  so  natural  for  someone  to  have  the  United  States 

4 Supreme  Court  ~ I mean  the  Tennessee  Supreme  Court  say  an 

5 excise  tax,  can't  be  used  to  tax  — or  you  have  a natural 

6 right  of  receiving  and  realizing  income,  and  cannot  an 

7 American  like  her  read  these  documents?  She  is  not  a 

8 lawyer  that’s  going  to  go  down  and  do  tons  and  tons  of 

9 research.  She  is  going  to  read  these  basic  things  and 

10  reach  certain  condusicms.  Is  she  not  entitled  to  rely  on 

1 1 these  documents?  I would  suggest  that  she  is. 

12  Now,  one  final  point  that  1 think  I need  to 

1 3 address  right  here  is  Mr.  Murphy  brought  in  ~ he  held  up 

14  a big  thick  book  yesterday.  He  pointed  out  in  his 

1 5 arguments  in  closing,  he  points  to  this  Section  56  - I 

1 6 mean  Exhibit  56,  1 .60 12-1 , you  know,  which  I guess  the 

1 7 jury  probably  knows  enough  about  this  to  determine  that 

1 8 this  is  an  income  tax  regulation.  Look  at  it  firom  Ms. 

19  Kuglin's  viewpoint.  She  looked  at  diese  provisions  of  the 

20  code.  She  has  looked  at  these  things  like  this,  and  what 

2 1 she  is  looking  for  is  what  makes  me  liable.  I want  to  see 

22  where  Congress  has  made  me  liable.  Congress  knows  how  to 

23  make  someone  liable.  They  did  so  with  that  Section  1461, 

24  accordii^  to  her  belief.  Nonresident  aliens  and  fmnign 

25  corporations.  She  is  looking  for  one  — that  was  her 
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1 question  to  the  government,  what  makes  me  liable  for  the 

2 federal  income  tax.  She  did  a computer  search  looking  for 

3 the  word  liable  or  tried  to  find  a statute  liable.  Well, 

4 the  only  thing  that  you  can  surmise  from  all  of  this  is 

5 that,  well,  gee,  the  law  appears  to  ~ or  at  least  her 

6 belief  is  that  the  law  appears  to  impose  a requirement  on 

7 people  who  are  liable,  and  then  just  kind  of  have  this 

8 Section  6012  dangling  out  here  and  having  no  ccnnection  to 

9 being  made  liable.  Now,  that’s  — that’s  Vemie  Kuglin’s 

10  beiiefr. 

1 L Now,  she  is  a pilot.  She  is  not  a tax  law 

12  professor.  She  is  not  a lawyer.  She  has  just  simply 

13  honestly  sat  down  and  examined  the  tax  laws,  found  .some 

14  conflicting  things.  She  has  read  certain  information  that 

15  reaches  her  — that  causes  her  to  reach  certain 

16  conclusions,  and  the  government  hasn’t  really  established 

1 7 any  type  of  a case  that  she  did  not  believe  these  things. 

1 8 In  closing  arguments,  there  has  been 

19  indicadmis  from  the  government  or  suggestions  that  all  of 

20  this  stuff  was  recently  invented,  which  is  simply  not  the 

21  case,  because  the  very  documents  that  have  been  offered 

22  into  evidence  show  that  she  was  talking  about  this  stuff 

23  befcne  die  years  covered  by  the  indictment.  Ifs  not  an 

24  invention.  The  totality  of  this  case  is  this:  Vexnie 

25  Kuglin  does  her  studying.  In  the  fall  of’95,  she  writes 
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two  letters  to  the  IRS.  I think  they’re  Exhibits  41  and 
42,  get  them  and  read  them,  poses  the  questions  to  the 
IRS,  what  statute  makes  me  liable,  and  gets  no  direct 
answer.  Presume  her  to  be  wrong,  is  being  wrong  criminal? 
And  I want  to  get  back  to  what  I did  when  I had  my  opening 
statement  up  here,  I just  want  to  grab  this  and  throw  this 
down  one  more  tune.  Tax  evasion  is  not  committed  by 
reading  the  law  and  relying  on  the  government  This  is 
good  faith. 

Ladies  and  gentlemen,  that  right  there  is  the 
reason  why  I contend  that  Vctnie  Kuglin  is  not  guilty  of 
tax  evasion. 

Now,  I want  to  address  one  final  point  that 
relates  to  your  duties  as  jurors.  You  know,  we’re  all 
familiar  with  the  fret  that  in  America,  we  have  got  three 
tranches  of  government.  May  I make  a suggest  that  the 
truth  of  the  matter  is  that  there  are  four  branches  of 
government? 

MR-  MURPHY:  fudge,  can  we  approach? 

THE  COURT:  You  may. 

(The  following  proceedings  had  at  side-bar 
bench.) 

MR  MURPHY:  Jiu^e,  it  sounds  like  we’re 
heading  into  a nullification  argument,  and  I object  that 
there  are  not  four  branches  of  government,  therms  three. 


CLOSING  ARGUMENT  BY  MR  BECRAFT 
726 

1 MR.  BECRAFT:  Fm  going  to  tell  the  jury  that 

2 the  jury  is  the  fourth  branch  of  government  that  makes  the 

3 decisions  in  criminal  case  — 

4 MRBERNHOFT:  Basic  civics, 

5 MR.  BECRAFT:  It’s  not  a nullification 

6 argument.  Your  Honor. 

7 MR  MURPHY:  Oh,  yes,  it  is.  Judge. 

8 MR.  BECRAFT:  Fm  going  to  say  you  represent 

9 the  judiciary,  he  represents  the  executive  branch,  that 

1 0 code  is  the  work  product  of  Congress,  but  there  is  a 

1 1 fourth  branch  of  government,  it's  them. 

12  THE  COURT:  There’s  not  a fourth  branch  of  the 

1 3 government.  If  there  is,  it's  not  the  jury.  The  jury  is 

14  part  of  the  judicial  system,  so  they're  part  of  the  — if 

15  they’re  part  of  any  branch,  they  probably  - freyrepart 

16  of  the  third  branch. 

17  MR.  BECRAFT:  I won't  call  them  the  fourth 

18  branch. 

19  THE  COURT:  The  fourth  branch  is  the  press  and 

20  media,  if  we  wanted  to  talk  about  sort  of  — have  a 

2 1 discussion  about  how  things  w(Mk,  but  the  jury  is  part  - 

22  I will  tell  them  right  now  if  you  want  me  to,  they’re  part 

23  ofthefunctionof  the  judicial  branch,  i think  tfaafs 

24  right. 

25  MR.  BECRAFT:  I won’t  get  into  that.  Judge,  and 
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1 I won't  label  them  a branch  of  government.  What  Fm 

2 leading  up  to  is  what  their  function  is.  They're  going  to 

3 take  this  contested  case. 

4 THE  COURT:  They're  part  of  the  functioning  of 

5 the  judicial  branch  in  administering  the  law.  I mean 

6 they're  paid  by  the  judicial  branch.  They're  drawn  by  the 

7 judicial  branch.  I mean  they  are  part  of  the  judicial 

8 branch. 

9 MR.  BECRAFT:  Fm  not  unaware.  I was 

10  colloquially  expressing  them  as  being  the  fourth  branch  of 

1 1 government. 

12  THE  COURT:  I think  >>  I think  it  is  an  area 

1 3 that  we  best  avoid. 

14  MR  BECRAFT:  Okay. 

1 5 (The  following  proceedings  were  had  in  open 

16  court.) 

1 7 THE  COURT : We're  going  to  take  a restroom 

1 8 break,  and  it  will  be  — we're  going  to  take  our  15-minute 

1 9 break  at  this  time.  When  we  come  back,  we  will  conclude 

20  the  argument  from  defense  counsel,  we  will  have  a short 

2 1 rebuttal  argument,  and  dien  we  will  have  die  instructions. 

22  Thank  you. 

23  (Recess  taken  at  10:30  until  10:45  ajn.) 

24  THE  COURT:  Bring  the  jury  iiL 

25  They  should  be  here  in  just  a second.  You  can 
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1 have  a seat  until  they  come  out. 

2 (Jury  in  at  10:46  a.m.) 

3 THE  COURT : You  may  be  seated.  Mr.  Becraft, 

4 you  may  proceed. 

5 MR.  BECRAFT:  May  it  please  the  court,  ladies 

6 and  gentlemen,  Fve  just  about  wrapped  everything  up. 

7 Fve  got  a few  concluding  remarks.  You  know,  in  a 

8 criminal  case  here  in  America,  what  we  do  is  — and  I 

9 talked  about  that  burden  that  is  imposed  upon  the 

10  government.  Well,  to  enable  the  government  to  meet  its 

1 1 burden,  in  closing  arguments,  this  is  the  structure,  (he 

12  government  gets  to  open,  the  defense  g^  up  to  give  its 

13  say,  and  then  there  is  — what's  left  over  is  the  rebuttal 

14  argument  that  the  government  can  make.  In  a few  moments, 

1 5 Mr.  Murphy  is  going  to  get  up  here  and  address  some  of  the 

16  things  that  1 said,  but  please  remember  that  I won't  have 

17  any  opportunity  to  get  up  here  and  engage  in  suirebuttal 

1 8 and  point  out  some  of  the  things  that  he  points  out  to  you 

19  in  a few  moments.  I simply  ask  somediing  of  you,  you 

20  know  - 

21  MR  MURPHY:  Judge,  Judge,  Fm  going  to  object. 

22  All  the  jury  has  got  to  be  asked  to  do  is  follow  the  law. 

23  THE  COURT:  Well,  I think  the  normal  thing  to 

24  ask  is  that  they  think  about  what  the  counter  position  has 

25  been.  1 think  that's  all  you're  going  to  say,  is  that 
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1 right,  Mr.  Becraft? 

2 MR  BECRAFT:  You  anticipated  where  I was 

3 going,  Y our  Honor. 

4 THE  COURT:  I have  been  here  before,  and  that's 

5 a pretty  — we  ought  to  let  you  make  that  argument,  so  I 

6 imderstand  the  reason  for  the  objection,  but  I think  we 

7 have  resolved  it  by  the  discussion. 

8 MR.  BECRAFT:  When  you  get  back  there  in  that 

9 jury  room,  let  me  tell  you  when  Mr.  Kuglin's  presumption 

10  of  iimocence  will  leave.  You  know,  during  a trial,  the 

1 1 parties  can  look  at  the  jurors,  and  you  don't  know  what  is 

1 2 going  through  their  minds,  maybe  somebody  is  accepting  our 

1 3 position,  maybe  somebody  is  not  accepting  our  position. 

14  You  know,  it's  obvious  that  jurors  in  any  type  of  case, 

1 5 and  particularly  a criminal  case,  diere's  going  to  be 

16  differences  of  opinion,  and  you  may  have  certain  leanings 

17  at  this  stage  one  way  or  the  other,  I don't  know  what  they 

1 8 are,  but  I think  that's  a fair  statement  to  make.  What 

19  will  happen  from  this  point  forward  is  that  after  he  gets 

20  the  rebuttal  and  after  the  court  gives  you  the  applicable 

2 1 jury  instructions  in  this  case,  which  since  I mentioned 

22  it,  I do  want  to  tell  you,  please  listen  very  closely, 

23  once  you  go  back  in  that  jury  room,  then  what  you  will  be 

24  about  is  making  a collective  judgment,  12  of  you  will  get 

25  together  and  you'll  express  your  opinions,  you'll  talk 
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1 about  the  facts,  and  what  you  do  when  you  come  back  into 

2 this  jury  room  is  to  tell  us  what  your  collective  judgment 

3 is. 

4 And  1 want  to  make  this  one  final  comment  about 

5 what  you  do  when  you  exercise  this  activity  of 

6 deliberations  in  trying  to  reach  that  collective  judgment, 

7 please  consider  the  facts.  Please  consider  that  the 

8 government  has  the  burden  of  proving  beyond  a reasonable 

9 doubt  Please  consider  that  the  decision  that  you  make  is 

1 0 one  of  the  most  important  that  you  make  in  your  life,  and 

11  it  is  the  most  important  you're  making  in  the  life  of 

12  Vemice  KugliiL  So  when  you  get  back  there,  please 

13  consido*  the  evidence. 

14  If  you  hear  something  from  Nfr.  Murphy,  also 

15  take  into  consideration  the  facts  that  support  our  side  of 

16  the  case.  Here  in  America,  our  crimmal  justice  system  is 

17  dependent  upem  us  bringing  in  12  people  to  try  the  true 

18  members  of  our  community  and  to  decide  disputed  facts. 

19  There  are  disputed  frets  in  this  case.  But  1 would 

20  suggest  to  you  that  once  you  wei^  those  disputed  facts, 

21  take  into  consideration  the  old  scales  of  justice,  take 

22  into  consideration  the  govemmenfs  burden  of  proof  beyond 

23  a reasonable  doubt  And  consider  it  as  the  most  important 

24  thing  that  you  do  in  your  life.  When  you  take  that  into 

25  consideration  and  consider  all  the  facts  in  this  case. 


CLOSING  ARGUMENT  BY  MR.  BECRAFT 
731 

1 there  is  but  one  conclusion  that  can  be  reached,  Vemie 

2 Kuglin  did  not  willfully  commit  tax  evasion  for  the  years 

3 •%,  ^97,  '98,  *99,  2000  and  200 1 , and  the  only  fair  and 

4 just  verdict  to  retum  in  this  case  is  not  guilty  on  all 

5 of  those  counts.  Thank  you,  ladies  and  gentlemai. 

6 THE  COURT:  Mr.  Murphy. 
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1 undennines  her  argument.  Now,  we're  not  claiming  that 

2 this  was  recently  invented.  She  has  been  doing  this  for 

3 years.  What  our  position  is,  ladies  and  gentlemen,  is 

4 that  it  is  not  in  good  hiith.  Ask  yourself,  a good  faith 

5 belief,  what  is  it  based  on?  No  federal  cases  other  than 

6 thatFloracasepriortomaybe  1914.  Just  because  a case 

7 is  old  doesn't  make  it  wise.  That  just  means  it  is  an  old 

8 case.  Didn't  do  any  recent  research,  evidently.  But  now 

9 she  knows  the  tax  code,  and  the  defendant  stood  up  here 

1 0 and  told  you  about  her  belief  that  she  couldn't  find 

11  anything  that  required  her  to  file  a 1040  or  file  a tax 

12  retum  or  pay  tax.  Well,  section  one,  which  she  admitted 

1 3 she  knew  of  years  ago  was  aware  of  it,  says,  according  to 

1 4 her  testimony,  there  is  hereby  imposed  on  the  taxable 

1 5 income  of  every  individual  a tax  determined  in  accordance 

16  wi±  the  following  table.  Tiptoe  through  the  tulips, 

1 7 ignore  that  You  got  a copy  of  26  Code  of  Federal 

1 8 Regulations  60  U2 1- 1 , individuals  required  to  make  return 

19  of  income.  She  knew  about  this  for  several  years.  This 

20  document  says  you  got  to  make  a return  on  a 1 040  if  you 

21  have  more  than  certain  income.  Tiptoe  through  the  tulips, 

22  this  doesn't  apply  to  her. 

23  Now,  is  it  reasonable  to  believe  that  she 

24  concluded  ,she  didn't  have  to  pay  income  tax  or  file  income 

25  tax  returns?  Look  at  the  letters  they  submitted.  You 
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1 MR.  MURPHY:  Thank  you.  Your  Honor. 

2 Ladies  and  gentlemen,  at  this  point.  I'm 

3 allowed  a brief  period  of  lime  for  rebuttal.  We  get  back 

4 to  the  same  thing.  This  case  turns  on  the  good  faith 

5 defense  and  what  constitutes  good  faith. 

6 Now,just  a couple  of  things.  In  the  proof 

7 yesterday,  Ms.  Kuglin  said  she  went  to  the  Memphis  State 

8 library,  law  library,  had  access  to  all  this  stuff.  There 

9 are  several  important  things,  the  Jack  Cole  case,  it's  in 

10  evidence,  you  can  read  it  I urge  you  to  look  through  it, 

11  see  if  there's  one  mention  of  the  federal  income  tax  code. 

12  You're  going  to  - the  judge  is  going  to  tell  you  that  you 

13  can  rely  on  the  decisions  of  the  U.  S.  Supreme  Court. 

14  This  is  not  a United  States  Supreme  Court  case.  This  is 

1 5 another  example  of  tiptoeing  tfarou^  the  tulips.  This 

16  he^her.  Look  at  all  this  material  she  submitted  on 

1 7 voluntariness,  you’re  going  to  see  references  in  there, 

18  and  in  every  case  the  collection  efforts,  enforcement 

19  efforts,  she  goes  in  and  she  picks  out  a sentence  and 

20  taires  it  out  of  context,  tiptoeing  through  the  tulips. 

21  The  form  books  we  put  in,  look  there.  They  got 

22  requirements  about  paying  the  tax,  filing  returns.  They 

23  talk  about  penalties,  tiptoeing  through  the  tulips,  the 

24  stuff  about  the  OMB,  you  know,  I was  reading  it  for  that, 

25  not  this  other  stuff  She  ignores  anything  that 
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1 know,  M-.  Becrafi  makes  this  lady  that's  an  airline  pilot 

2 sound  like  some  kind  of  innocent  ~ she  is  not  a lawyer, 

3 she  is  not  a lawyer.  Well,  look  at  those  letters. 

4 There's  a jiilion  legal  citations  in  there,  ladies  and 

5 gentlemen.  You  know,  she  knows  enough  law  to  say  — to 

6 form  a belief  that  she  doesn't  have  to  file  because  of  the 

7 problem  with  the  OMB  number,  but  there's  an  OMB  number  on 

8 the  1040,  and  it's  in  that  list  she  talks  about.  What  is 

9 kind  of  interesting  about  the  list  is  here  is  another 

10  example  of  tiptoeing  through  the  tulips.  You  go  to  the 

1 1 list,  she  goes  to  the  first  one,  and  she  says  I don't  — I 

12  don't  see  the  number.  Well,  that  number  for  the 

13  individual  tax  income  return,  die  1 040,  ifs  on  this  whole 

14  list  all  over  the  place.  And  this  doesn't  say  citation  of 

15  the  tax  code  up  here.  It  says  26  CFR  part  of  section,  not 

16  tax  code,  not  United  States  Code.  CFR.  Tiptoe  through  the 

17  tulips.  Well,  you  know,  I read  this.  Is  this  good  f^th? 

18  Does  this  sound  like  good  faith?  I would  submit  it  is 

19  not,  ladies  and  gentlemen. 

20  One  other  thing,  and  Fm  going  to  sit  down. 

21  Look  at  all  these  letters  she  got  firom  the  IRS.  Now,  how 

22  could  you  say  in  good  ^th  that  after  you  got  all  these 

23  letters  that  I didn't  believe,  you  know,  I had  to  file? 

24  After  they’re  levying  against  you.  If  she  believed  this 

25  in  good  faith,  why  the  bogus  W-4s,  why  did  she  never  ask 
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1 for  a return  of  the  prior  taxes?  That  was  the  defendant’s 

2 testimony.  She  has  never  asked  for  a refund  of  those  tax 

3 monies.  Never.  Now,  if  you  believe  it  in  good  faith,  why 

4 not,  why  wouldn't  you  want  to  do  that?  Why  would  you 

5 strip  the  money  out  of  your  bank  account  every  payday?  I 

6 submit  you  do  that  because  you  know  you  violated  the  law 

7 and  you  know  that  the  IRS  is  going  to  come  after  your 

8 money.  This  case  turns  on  your  estimation  of  the  good 

9 ^th.  I would  submit,  ladies  and  gentlemen,  that  there 

10  isn't  good  faith.  They  can't  have  it  both  ways.  She 

1 1 can't  be  an  airline  pilot  that  makes  — that  in  six  years 

1 2 has  made  over  a million  dollars,  in  six  years  has  beat  the 

13  government  out  of  $259,507.64  in  income  lax,  but  she's  an 

14  idiot  when  it  comes  to  the  law.  The  question  is  not 

1 5 whether  she  was  a lawyer,  but  did  she  have  good  ^th,  and 

1 6 what  you  saw  through  her  testimony,  and  we  can  — the 

17  government  can  rely  on  her  testimony  in  order  to  meet  its 

1 8 burden  of  |noof  beyond  a reasonable  doubt  was  somebody  who 

1 9 selectively  ignored  things  that  hurt  her  position,  that 

20  undermined  her  position.  Tiptoe  through  the  tulips.  If 

21  it  helps  me,  if  it  is  a 1 9 1 6 decision  that  helps  me,  I 

22  found  it,  that's  the  law.  If  it  is  the  code,  if  it  is  the 

23  instniction  booklet,  the  most  basic  thing  that  hurts  me, 

24  well,  no,  I didn't  know  about  that  or  it  doesn't  apply  to 

25  me.  It  is  like  a dog  chasing  its  tail.  Weil,  wfa^  about 
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1 this  section?  Oh,  it  doesn't  appear  to  me.  The  section 

2 that  says  you  shall  pay  your  tax,  it  doesn't  apply  to  me. 

3 What  about  this  section  where  it  says  you  shall  make  a 

4 return?  Well,  it  doesn't  apply  to  me  because  shall 

5 doesn't  mean  shall.  Does  that  sound  reasonable? 

6 I would  submit  that  based  on  the  evidence  that 

7 the  defendant’s  position  is  so  ridiculous  that  it  can’t 

8 constitute  a reasonable  position.  And  you  can  determine 

9 the  reasonableness  of  it  in  making  your  judgment  about 

10  good  faith. 

1 1 Ladies  and  gentlemen.  I'm  going  to  sit  down 

12  now,  but  I submit  that  if  you  go  back  in  that  jury  room 

13  and  you  look  at  all  the  evidence  and  you  consider  her 

14  position  that  you're  going  to  come  to  the  conclusion  that 

1 5 this  was  a scheme  to  evade  tax,  that  she  didn’t  like 

16  paying  tax,  she  didn’t  like  the  way  the  code  was  written 

1 7 and  that  she  is  guilty  of  each  count  of  this  indictment. 

18  Thank  you,  ladies  and  gentlemen. 
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1 THE  COURT:  Now,  ladies  and  gentlemen,  it  is 

2 now  my  duty  to  instruct  you  on  the  law  that  applies  in 

3 this  case.  When  I finish,  you  will  go  to  toe  jury  room 

4 and  begin  your  discussions,  what  we  call  your 

5 deliberations.  Of  course,  you're  going  to  have  a full  set 

6 of  these  statements,  so  you  won't  really  need  to  take  any 

7 notes  now.  You  will  have  all  of  the  materials  in  front  of 

8 you. 

9 It  will  be  your  duty  to  decide  whether  toe 

1 0 government  has  proved  beyond  a reasonable  doubt  toe 

1 1 specific  facts  necessary  to  find  toe  defendant  guilty  of 

12  toe  crimes  charged  in  toe  indictmenL  You  must  make  your 

13  decision  only  on  toe  basis  of  the  tesbmony  and  other 

1 4 evidence  presented  here  during  the  trial,  and  you  must  not 

1 5 be  influenced  in  any  way  by  either  sympathy  or  prejudice 

16  for  or  against  toe  defendant  or  toe  government. 

17  You  must  also  follow  toe  law  as  I explain  it  to 

1 8 you  whether  you  agree  with  that  law  or  not,  and  you  must 

1 9 follow  all  of  my  instiuctimis  as  a whole.  You  may  not 

20  single  out  or  disregard  any  of  the  court’s  instructions  on 

21  toe  law. 

22  The  indictment  or  formal  charge  against  the 

23  defendant  is  not  evidence  of  guilt  Indeed,  toe  defendant 

24  is  presumed  by  toe  law  to  be  innocent  The  law  does  not 

25  require  the  defendant  to  prove  her  innocence  or  produce 
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1 any  evidence  at  all.  The  government  has  toe  burden  of 

2 proving  the  defendant  guilty  beyond  a reasonable  doubt  as 

3 to  each  charge  in  toe  indictment,  and  if  it  fails  to  do 

4 so,  you  must  find  toe  defendant  not  guilty  of  the  charge 

5 that  you  are  considering. 

6 While  toe  goveirunent's  burden  of  proof  is  a 

7 strict  or  heavy  burden,  it  is  not  necessary  toat  a 

8 defendant's  guilt  be  proved  b^ond  all  possible  doubt.  It 

9 is  only  required  that  the  govemmenf  s proof  exclude  any 

10  reasonable  doubt  concerning  a defendant's  guilt. 

1 1 A reasonable  doubt  is  a real  doubt  based  upon 

12  reason  and  common  sense  after  carefril  and  impaitiai 

13  consideration  of  all  of  the  evidence  in  the  case. 

14  Proof  beyond  a reasonable  doubt,  therefore,  is 

1 5 proof  of  such  a convincing  character  toat  you  would  be 

16  willing  to  rely  and  act  upon  it  without  hesitation  in  toe 

17  most  important  of  your  own  aftoirs.  If  you  are  convinced 

1 8 that  the  defendant  has  been  proved  guilty  beyond  a 

1 9 reasonable  doubt,  say  so.  If  you  axe  not  convinced,  say 

20  so. 

21  As  stated  earlier,  you  must  consider  only  the 

22  evidence  toat  I have  admitted  in  the  case.  The  term 

23  evidence  includes  toe  testimony  of  the  witnesses,  toe 

24  exhibits  admitted  in  toe  record  and  any  facts  of  which  the 

25  court  has  taken  judicial  notice.  Remember,  that  anything 
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1 the  lawyers  say  is  not  evidence  in  the  case.  It  is  your 

2 only  recollection  and  interpretation  of  the  evidence  that 

3 controls.  What  the  lawyers  say  is  not  binding  upon  you. 

4 In  considering  the  evidence,  you  may  make 

5 deductions  and  reach  conclusions  which  reason  and  common 

6 sense  lead  you  to  make,  and  you  should  not  be  concerned 

7 about  whether  the  evidence  is  direct  or  circumstantial. 

8 Direct  evidence  is  the  testimony  of  one  who  asserts  actual 

9 knowledge  of  a fict,  such  as  an  eyewitness. 

1 0 Circumstantial  evidence  is  proof  of  a chain  of  facts  and 

1 1 circumstances  indicating  that  the  defendant  is  either 

12  guilty  or  not  guilty.  The  law  makes  no  distinctioD 

1 3 between  the  weight  that  you  may  give  to  either  direct  or 

14  circumstantial  evidence. 

1 5 Also,  you  should  not  assume  from  anything  that 

1 6 I may  have  said  or  done  that  I have  any  opinion  concerning 

1 7 any  of  the  issues  in  this  case.  Except  for  my 

1 8 instructions  to  you,  you  should  disregard  anything  that  I 

19  have  said  in  arriving  at  your  own  decision  concerning  the 

20  facts. 

2 1 The  defendant  has  been  charged  with  six  crimes. 

22  The  number  of  charges  is  no  evidence  of  guilt,  and  this 

23  should  not  influence  you  in  your  decision  in  any  way.  It 

24  is  your  duty  to  separately  consider  the  evidence  that 

25  relates  to  each  charge  and  to  return  a separate  verdict 
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1 for  each  one,  for  each  charge.  You  must  decide  whether 

2 the  government  has  presented  proof  beyond  a reasonable 

3 doubt  that  flic  defendant  is  guilty  of  that  particular 

4 charge. 

5 In  reaching  your  decision  on  one  charge, 

6 whether  it  is  guilty  or  not  guilty,  you  should  not  be 

7 influenced  by  your  decision  on  any  of  the  other  charges. 

8 You  are  instructed  that  the  court  has  taken 

9 judicial  notice  of  flie  fzet  that  Memphis,  Shelby  County, 

10  Tennessee  is  located  in  the  Western  District  of  Tennessee. 

1 1 Since  you  are  the  fact-finders  in  this  case,  you  may.  but 

12  you  are  not  required  to  accept  even  this  fact  as 

1 3 conclusively  established. 

14  Now,  in  saying  that  you  must  consider  all  of 

1 5 the  evidence,  I do  not  mean  that  you  must  accept  all  of 

16  the  evidence  as  true  or  accurate.  Y ou  should  decide 

17  whether  you  believe  what  each  witness  had  to  say  and  how 

18  iinpoitant  that  testimony  was.  In  making  that  decision, 

19  you  may  believe  or  disbelieve  any  witness  in  whole  or  in 

20  part  Also,  the  number  ofwitnesses  testifying  concerning 

21  any  particular  dispute  is  not  controlling.  You  may  decide 

22  that  the  testimony  of  a smaller  number  of  witnesses 

23  concerning  any  fact  in  dilute  is  more  believable  than  the 

24  testimony  of  a larger  nun^)er  of  witnesses  to  the  contrary. 

25  hi  deciding  whether  you  believe  or  do  not 
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1 believe  any  witness,  I suggest  that  you  ask  yourself  a few  1 

2 questions.  Did  the  person  impress  you  as  one  who  was  2 

3 telling  the  truth?  Did  the  witness  have  a particular  3 

4 reason  not  to  tell  the  truth?  Did  the  witness  have  a 4 

5 personal  interest  in  the  outcome  of  the  case?  Did  the  5 

6 witness  seem  to  have  a good  memory?  Did  the  witness  have  6 

7 the  opportunity  and  ability  to  observe  accurately  flie  7 

8 things  the  witness  testified  about?  Did  the  witness  8 

9 appear  to  understand  the  questions  clearly  and  answer  them  9 

1 0 directly?  Did  the  witness'  testimony  differ  fiom  the  1 0 

1 1 testimony  of  other  witnesses?  1 1 

12  You  should  also  ask  yourself  whether  there  was  12 

1 3 evidence  tendir^  to  prove  that  the  witness  testified  1 3 

14  falsely  concerning  some  important  f^t  or  whether  there  14 

1 5 was  evidence  that  at  some  other  time  the  witness  said  or  15 

1 6 did  something  or  failed  to  say  or  do  somefliiDg  which  was  16 

1 7 different  from  the  testimony  the  witness  gave  before  you  1 7 

18  during  the  trial.  18 

19  You  should  keep  in  mind,  of  course,  that  a 19 

20  simple  mistake  by  a witness  does  not  necessarily  mean  that  20 

21  the  witness  was  not  telling  the  truth  as  the  witness  2 1 

22  remembeis  it,  because  people  naturally  tend  to  forget  some  22 

23  things  or  remember  other  things  inaccurately.  So  if  a 23 

24  witness  has  made  a znisstatement,  you  need  to  consider  24 

25  whether  that  misstatement  was  simply  an  innocent  lapse  of  25 
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memoiy  or  an  intentional  falsehood,  and  that  may  depend  on 
wheflier  it  has  to  do  with  an  important  fact  or  with  only 

an  unimportant  detail.  \ 

You  have  heard  the  defendant  testify.  1 just 
talked  with  you  about  the  credibility  or  believability  of 
the  witnesses,  and  I suggested  some  things  for  you  to 
consider  in  evaluating  each  witness'  testimony. 

You  should  consider  the  same  things  in 
evaluating  the  defendant's  testimony. 

You  have  heard  the  testimony  of  law  enforcement 
officials.  The  £ict  that  a witness  may  be  employed  by  the 

government  as  a law  enforcement  official  does  not  mean  i 

that  his  or  her  testimony  is  necessarily  deserving  of  more 
or  less  consideration  or  greater  or  lesser  wei^t  than 
that  of  an  ordinary  witness. 

It  is  your  decision  after  reviewing  all  of  the 
evidence  whether  to  accept  the  testimony  of  the  law 

enforcement  wimesses  and  to  give  to  that  testimony  | 

i 

whatever  weight,  if  any,  that  you  find  that  it  deserves.  i 

I told  you  at  the  outset  fliat  this  case  was  | 

initiated  through  an  indictment.  An  indictment  is  but  a 
formal  method  of  accusing  a defendant  of  a crime.  It 
includes  the  government's  theory  of  the  case,  and  Fm 
going  to  read  the  entire  indictment  again  to  you  in  just  a 
moment  The  indictment  is  not  evidence  of  any  kind 
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1 against  an  accused. 

2 The  defendant  has  pled  not  guilty  to  the 

3 charges  pled  in  the  indictment.  This  plea  puts  in  issue 

4 each  of  the  essential  elements  of  the  offeases  as 

5 described  in  these  instructions  and  imposes  upon  the 

6 government  the  burden  of  establishing  each  of  these 

7 elements  by  proof  beyond  a reasonable  doubt 

8 I’m  going  to  read  to  you  the  indictment  at  this 

9 time.  Of  course,  you  will  have  the  indictment  along  with 

1 0 the  instructions  with  you  in  the  jury  room. 

1 1 Count  1.  That  during  the  calendar  year,  1996, 

12  the  defendant  Vemice  B.  Kuglin,  had  and  received  taxable 

13  income  in  the  sum  of  approximately  $162,883.75,  that  well 

14  knowing  and  believing  the  foregoing  facts,  the  defendant 

15  on  or  about  April  15,  1995,  in  the  Western  District  of 

16  Tennessee,  did  willfully  attempt  to  evade  and  defeat  the 

1 7 said  income  tax  due  and  owing  by  her  to  the  United  States 

1 8 of  America  for  said  calendar  year  by  failing  to  make  an 

1 9 income  tax  return  on  or  before  April  1 5,  1997,  as  required 

20  by  law,  to  any  proper  officer  of  the  Internal  Revenue 

2 1 Service  and  by  filing  to  pay  the  Internal  Revenue  Service 

22  the  said  income  tax,  in  violation  of  Title  26,  United 

23  States  Code,  Section  7201. 

24  Count  2.  That  during  the  calendar  year,  1997, 

25  the  defendant,  Vemice  B.  Kuglin,  had  and  received  taxable 


JURY  INSTRUCTIONS 

745 

1 the  defendant,  Vemice  B.  Kuglin,  had  and  received  taxable 

2 income  in  the  sum  of  approximately  $146,571 .66,  that  well 

3 knowing  and  believing  the  foregoing  facts,  the  defendant 

4 on  or  about  April  15, 2000,  in  the  Western  District  of 

5 Tennessee,  did  willfully  attempt  to  evade  and  defeat  the 

6 said  income  tax  due  and  owing  by  her  to  the  United  States 

7 of  America  for  said  calendar  year  by  failing  to  make  an 

8 income  tax  return  on  or  before  April  1 7, 2000,  as  required 

9 by  law,  to  any  proper  ofiicer  of  the  Internal  Revenue 

10  Service,  by  fiiiiing  to  pay  the  Internal  Revenue  Service 

1 1 said  income  tax  and  by  filing  a false  W-4  - Form  W-4  in 

12  1999,  in  violation  of  Title  26,  United  States  Code, 

13  Section  7201. 

14  Count  5.  That  during  the  calendar  year,  2000, 

1 5 the  defendant,  Vemice  B.  Kuglin,  had  and  received  taxable 

16  income  in  the  sum  of  approximately  $164,224.28,  that  well 

1 7 knowing  and  believing  the  foregoing  facts,  the  defendant, 

18  on  or  about  April  1 5th,  200 1 , in  the  Western  District  of 

19  Tennessee,  did  unlawfully  attempt  to  evade  and  defeat  the 

20  said  income  tax  due  and  owing  by  her  to  the  United  States 

21  of  America  for  said  calendar  year  by  failing  to  make  an 

22  income  tax  return  on  or  before  April  16,  2001 , as  required 

23  by  law,  to  any  proper  officer  of  the  Internal  Revenue 

24  Service,  by  failing  to  pay  the  Internal  Revenue  Service 

25  said  income  tax  and  by  filing  a &lse  Form  W-4  in  2000,  in 


1 income  in  the  sum  of  approximately  $147,999.60,  that  well 

2 knowing  and  believing  the  foregoing  facts,  the  defendant 

3 on  or  about  April  15,  1998,  in  the  Western  District  of 

4 Tennessee,  did  willfully  attempt  to  evade  and  defeat  the 

5 said  income  tax  due  and  owing  by  her  to  the  United  States 

6 of  America  for  said  calendar  year,  by  failing  to  make  an 

7 income  tax  return  on  or  before  April  15,  1998,  as  required 

8 by  law,  to  any  proper  officer  of  the  Internal  Revenue 

9 Service,  by  failii^  to  pay  the  Internal  Revenue  Service 

10  said  income  tax  and  by  filing  a false  Form  W-4  in  1997,  in 

1 1 violation  of  Title  26,  United  States  Code,  Section  7201 . 

12  Count  3.  That  during  the  calendar  year  1998, 

13  the  defendant,  Vemice  B.  Kuglin,  had  and  received  taxable 

14  income  in  the  sum  of  approximately  $137,197.93,  that  while 

15  knowing  and  believing  the  foregoing  facts,  the  defendant 

16  on  or  about  April  15,1 999,  in  the  Western  District  of 

17  Tennessee,  did  willfully  attempt  to  evade  and  defeat  the 

18  said  income  tax  due  and  owing  by  her  to  the  United  States 

1 9 of  America  for  said  calendar  year  by  failing  to  make  an 

20  income  tax  return  on  or  before  April  15,  1999,  as  required 

21  by  law,  to  any  proper  officer  of  the  Internal  Revenue 

22  Service,  by  failing  to  pay  the  Internal  Revenue  Service 

23  said  income  tax  and  by  filing  a false  Form  W-4  in  1998,  in 

24  violation  of  Title  26,  United  States  Code,  Section  7201. 

25  Count  4.  That  durix^  the  calendar  year  1999, 
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1 violation  of  Title  26,  United  States  Code,  Section  7201 . 

2 Count  6.  That  during  the  calendar  year,  2001, 

3 the  defendant,  Vemice  B.  Kuglin,  had  and  received  income 

4 tax  or  taxable  income  in  the  sum  of  approximately 

5 $161,1 89.07,  that  well  knowing  and  believing  the  foregoing 

6 facts,  the  defendant  on  or  about  April  1 5 of 2002,  in  Che 

7 Western  District  of  defendant,  did  willfully  attempt  to 

8 evade  and  defeat  said  income  tax  due  and  owing  by  her  to 

9 the  United  States  of  America  for  said  calendar  year  by 

10  failing  to  make  an  income  tax  return  on  or  about  April 

1 1 15th,  2002,  as  required  by  law,  to  any  proper  officer  of 

12  the  Internal  Revenue  Service,  by  failing  to  pay  the 

13  Internal  Revenue  Service  said  income  tax  and  by  filing  a 

14  false  Form  W-4  in  200 1 , in  violation  of  Title  26,  United 

15  States  Code,  Section  7201. 

16  Simply  put,  lihe  indictment  alleges  that  the 

17  defendant  violated  Section  720 1 of  Title  26  of  the  United 

18  States  Code,  which  provides  in  relevant  part: 

19  Any  person  who  willfully  attempts  in  any  manner 

20  to  evade  or  defeat  any  tax  imposed  by  the  InCemai  Revenue 

21  Code  shall  be  guilty  of  a crime. 

22  The  tax  — the  system  of  tax  collection  in  the 

23  United  States  relies  upon  Ibe  honesty  of  taxpayers.  The 

24  government  needs  taxpayers  to  report  timely,  completely 

25  and  honestly  all  taxes  they  owe  so  that  it  can  collect  the 
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1 taxes  due.  Congress,  therefore,  has  made  it  a criminal 

2 offense  for  a taxpayer  to  evade  taxes,  to  file  false 

3 returns  or  to  file  no  return  under  certain  circumstances. 

4 In  order  for  the  crime  of  income  tax  evasion  to 

5 be  proved,  the  government  must  establish  beyond  a 

6 reasonable  doubt  each  of  the  following  elements: 

7 First,  that  there  was  a tax  deficiency. 

8 Second,  that  the  defendant  committed  an 

9 affinnative  act  constituting  tax  evasion  or  attenpted  tax 

1 0 evasion. 

1 1 And,  third,  that  the  defendant  acted  willfully. 

1 2 The  first  element  of  the  offense  which  the 

1 3 government  must  prove  beyond  a reasonable  doubt  is  that 

1 4 there  was  a tax  deficiency,  that  is  that  the  defendant 

1 5 owed  federal  income  tax  for  the  years  specified  in  the 

1 6 indictment  as  to  the  cormt  that  you're  considering.  The 

1 7 government  docs  not  have  to  prove  the  exact  amount  of  the 

1 8 taxes  the  defendant  owes,  nor  must  the  government  prove 

19  that  the  defendant  evaded  all  of  the  tax  that  she  owed. 

20  The  second  element  that  the  government  must 

2 1 prove  beyond  a reasonable  doubt  as  to  each  count  is  that 

22  the  defendant  committed  an  affinnative  act  constituting 

23  tax  evasion- 

24  The  Internal  Revenue  Code  makes  it  a crime  to 

25  attempt,  in  any  manner,  to  evade  or  defeat  any  income  tax 


1 imposed  by  law.  There  are  many  different  ways  in  which  a 

2 tax  may  be  evaded  or  an  attempt  may  be  made  to  evade  it. 

3 For  example,  in  this  case,  the  government  asserts  that  Ms. 

4 Kuglin  attempted  to  evade  or  defeat  the  income  tax  due  by 

5 filing  false  Form  W-4s  for  application  as  to  each  tax  year 

6 alleged  in  the  counts  in  the  indictment 

7 There  has  been  evidence  in  this  case  that  the 

8 defendant  failed  to  file  a tax  return  for  the  years  1 996, 

9 1997,  1998, 1999,  2000  and  2001.  I instruct  you  that 

10  ^lure  to  file  a tax  return  is  not  sufficient  by  itself 

11  to  satisfy  this  element.  Indeed,  the  govenunent  must 

12  prove  beyond  a reasonable  doubt  an  act  of  evasion . 

13  Specifically,  the  government  must  prove  that  the  defendant 

14  committed  an  affirmative  act  constituting  evasion.  This 

15  must  be  a positive  act  of  commis,sion  designed  to  mislead 

16  or  conceal.  A willful  act  of  omissicm  is  insufficient  to 

17  satisfy  this  requirement,  therefore,  neither  the  failure 

18  to  file  a return  nor  the  Mlure  to  pay  income  tax  can  be 

19  the  basis  for  c<mviction. 

20  The  Supreme  Court  of  die  United  States  has 

2 1 defined  this  element  as  requiring  proof  of  conduct  the 

22  likely  effect  of  which  would  be  to  mislead  or  conceal.  In 

23  other  words,  any  act  which  is  likely  to  mislead  the 

24  government  or  conceal  funds  satisfies  this  element.  Thus, 

25  filing  a fiilse  form,  for  example,  a W-4  withholding  form 
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1 or  a false  tax  return  is  sufficient,  as  are  false 

2 statements  made  to  the  Internal  Revenue  Service  after  the 

3 return  was  due  or  filed.  Large  cash  transactions  may  also 

4 be  evidence  of  an  affirmative  act  of  evasion. 

5 It  is  not  necessary  to  prove  a separate  act 

6 constituting  evasion  for  each  tax  year  which  was  the 

7 subject  of  the  prosecution;  thus,  filing  a false  W-4 

8 withholding  form  satisfies  this  element  as  to  each  year 

9 for  which  it  was  in  effect. 

1 0 The  third  element  of  the  offense  which  the 

1 1 government  must  prove  beyond  a reasonable  doubt  is  that 

1 2 the  defendant  acted  knowingly  and  willfully. 

1 3 Whether  or  not  the  defendant  acted  knowingly 

14  and  willfully  is  a question  of  fact  to  be  determined  by 

1 5 you  based  upon  all  of  the  evidence  in  this  case.  An  act 

1 6 is  done  knowingly  if  it  is  done  purposefully  and 

1 7 deliberately  and  not  because  of  mistake,  accident, 

18  negligence  or  any  other  innocent  reason. 

1 9 The  government  must  also  prove  b^emd  a 

20  reasonable  doi^t  that  the  defendant  acted  willfully.  A 

2 1 willful  act  is  defined  as  a voluntary  and  intentional 

22  violaticHi  of  a known  legal  duty.  Thus,  the  government 

23  must  i»X)ve  beyond  a reasonable  doubt  that  the  defendant 

24  possessed  die  specific  intent  to  defeat  or  evade  the 

25  payment  of  income  tax  the  defendant  knew  it  was  her  duty 
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1 to  pay. 

2 The  word  willfully  in  the  ciiminal  tax  statutes 

3 requires  a voluntary,  int^tionai  violation  of  a known 

4 legal  duty.  The  requirement  of  willfulness,  therefore, 

5 means  an  act  undertaken  with  bad  faith  or  evil  intent  or 

6 evil  motive  and  want  of  Justification  in  view  of  all  of 

7 the  financial  circumstances  of  the  taxpayer. 

8 In  our  cennplex  tax  system,  uncertainty  often 

9 arises  even  among  taxpayers  who  earnestly  wish  to  follow 

10  the  law.  It  is  not  the  purpose  of  the  law  to  penalize 

1 1 frank  differences  of  opinion  or  innocent  errors  made 

12  de^ite  the  exercise  of  reasonable  care.  Degrees  of 

13  negligence  give  rise  in  the  tax  system  to  civil  penalties. 

14  The  requirement  that  an  offense  be  committed  willfully  is 

15  not  met,  therefore,  if  a taxpayer  has  relied  in  good  faith 

16  on  a prior  decision  of  the  Supreme  Court,  that's  the 

17  United  States  Supreme  Court,  the  internal  Revenue  Code  or 

18  the  regulations  and  instructions  published  by  the  Internal 

19  Revenue  Service.  Thus,  the  word  willfully  under  26  United 

20  States  Code,  Section  7201  includes  the  concept  of  bad 

21  faith  or  evil  intent  that  separates  the  purposeful  tax 

22  violator  from  the  well-meaning,  but  sometimes  confused, 

23  mass  of  innocent  taxpayers.  ' 

24  Willfulness  is  negated  by  the  defense  of  good 

25  frith  mistake  of  the  law's  requirements.  To  make  such  a 
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1 detenniiiation,  you  must  inquire  into  the  defendant's  mind, 

2 her  mental  attitude  and  her  approach  to  the  situation 

3 which  she  believed  the  law  required.  If  you  find  that  the 

4 defendant  subjectively  in  her  own  mind  believed  that  she 

5 was  not  required  by  the  law  to  file  the  returns  in 

6 question,  it  will  be  your  duty  to  find  her  not  guilty. 

7 A defendant  does  not  act  willfully  if  she 

8 believes  in  good  faith  that  her  actions  comply  wi±  the 

9 law.  Therefore,  if  the  defendant  actually  believed  that 

1 0 what  she  was  doing  was  in  accordance  with  the  tax 

1 1 statutes,  she  cannot  be  said  to  have  the  criminal  intent 

1 2 to  willfully  evade  taxes.  Thus,  if  you  find  that  the 

1 3 defendant  honestly  believed  that  she  owed  no  taxes,  even 

14  if  that  belief  was  unreasonable  or  irrational,  then  you 

1 5 should  find  her  not  guilty.  However,  you  may  consider 

1 6 whether  the  defendant's  belief  was  actual^  reasonable  as 

1 7 a fiictor  in  deciding  whether  she  held  that  belief  in  good 

1 8 faith.  It  should  also  be  pointed  out  that  neither  the 

1 9 defendant's  disagreement  widi  the  law  nor  her  own  belief 

20  that  the  law  is  unconstitutional,  no  matter  how  earnestly 

2 1 that  belief  is  held,  constitutes  a defense  of  good  faith. 

22  It  is  the  duty  of  all  citizens  to  obey  the  law  regardless 

23  of  whether  they  agree  with  it. 

24  If  the  defendant  acted  in  good  ^th,  that  is 

25  to  say  she  actually  believed  the  actions  she  took  were 
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1 allowed  by  the  law,  then  she  is  not  guilty  of  the  offenses 

2 of  tax  evasion.  It  does  not  matter  whether  the  defendant 

3 was  right  or  wrong  in  her  beliefs,  nor  does  it  matter  if 

4 her  beliefs  make  sense  or  sound  reasonable  to  you,  the 

5 jury,  or  to  me,  as  the  judge.  The  only  thing  that  matters 

6 is  whether  or  not  the  defendant  actually  believed  she  was 

7 correct  in  her  actions.  Also,  it  is  not  the  defendant’s 

8 burden  to  prove  that  she  did  not  believe  her  actions 

9 were  — excuse  me,  it  is  not  the  defendant's  burden  to 

10  prove  that  she  did  believe  her  actions  were  crarect.  She 
L 1 doesn't  have  the  burden,  but  rather  it  is  the  government’s 

12  burden  to  prove  that  she  did  not. 

13  It  is  for  you,  the  jury,  to  decide  whether  the 

14  government  has  proved  that  the  defendant  willfully 

15  committed  tax  evasion  by  proving  beyond  a reasonable  doubt 

16  that  she  did  not  actually  believe  her  actions  were  correct 

17  and  by  proving  ail  the  other  elements  that  I have 

1 8 explained  to  you  in  these  instructions,  or  whether  the 

1 9 defendant  believed  her  actions  were  proper.  If  you  find 

20  that  the  government  has  failed  to  meet  its  burden,  then 

21  you  must  find  the  defendant  not  guilty  of  these  offenses. 

22  If  there's  a reasonable  doubt  in  your  mind  as  to  this 

23  issue  or  even  if  you  conclude  that  the  defendant  could 

24  only  have  believed  her  actions  were  proper  by  abysmal 

25  ignorance  and  the  rankest  kind  of  sti^dity,  yet  you  find 
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1 that  she  believed  that  she  was  correct,  and  by  correct,  I 

2 mean  in  confimnance  with  the  law,  you  must  find  the 

3 defendant  not  guilty, 

4 The  burden  of  establishing  lack  of  good  faith 

5 and  criminal  intent  rests  upon  the  prosecution.  A 

6 defendant  is  under  no  burden  to  prove  her  good  f^tb.  The 

7 prosecution  must  prove  bad  faith  or  knowledge  of  falsity 

8 beyond  a reasonable  doubt. 

9 In  this  case,  the  defendant  is  not  presumed  to 

10  know  the  law.  I instruct  you,  however,  that  the  law  is 

L 1 that  wages  are  income  and  must  be  included  in  gross  income 

12  when  determining  income  tax  liability. 

13  Asa  part  of  defendant's  good  ^th  defense  to 

14  the  charge  in  this  case,  the  defendant  asserts  that  she 

1 5 did  not  file  income  tax  returns  or  pay  income  taxes 

16  because  she  had  a good  faith  belief  based  upon  ti)e  use  of 

1 7 the  word  voluntary  and  various  Internal  Revenue  Service 

1 8 publications  that  the  filing  of  tax  returns  and  the 

1 9 payment  of  income  taxes  was  voluntary.  Regarding  this 

20  matter,  I instruct  you  that  the  word  voluntary  is  not  the 

2 1 equivalent  of  optional.  To  the  extent  that  income  taxes 

22  are  said  to  be  voluntary,  they  are  only  voluntary  in  that 

23  one  files  the  return  and  pays  the  taxes  without  the 

24  Intemal  Revenue  Service  first  telling  each  individual  tile 

25  amount  due  and  then  forcing  payment  of  that  amount.  The 
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1 payment  of  taxes  is  not  optional. 

2 As  part  of  the  defendant's  good  faith  defense 

3 to  the  charges  in  this  case,  she  asserts  that  she  did  not 

4 file  income  tax  returns  or  pay  income  taxes  because  she 

5 had  a good  faith  belief  based  upon  her  reading  of  the 

6 Paperwork  Reduction  Act  that  she  was  not  required  to 

7 comply  with  the  tax  laws  because  the  ^ forms  and 

8 instructions  did  not  comply  with  the  provisions  of  the 

9 Paperwork  Reduction  Act.  Regarding  this  matter,  I am 

1 0 instructing  you  as  a matter  of  law,  the  Paperwork 

1 1 Reduction  Act  does  not  apply  to  the  statutory  requirement 

12  that  an  individual  file  a tax  return,  but  applies  only  to 

1 3 the  forms  themselves  which  contain  the  appropriate  number. 

14  Finally,  I want  to  explain  further  something 

15  about  proving  a defendant's  state  of  mind.  Ordinarily, 

16  there  is  no  way  that  a defendant's  state  of  mind  can  be 

L 7 proved  directly  because  no  one  can  read  another  person's 

1 8 mind  and  tell  what  that  person  is  thinking. 

1 9 But  a deferxlanf  s state  of  mind  can  be  proved 

20  indirectly  from  the  sunounding  circumstances.  This 

21  includes  tilings  like  what  the  defendant  said,  what  the 

22  defendant  did,  how  the  defendant  acted  and  any  other  facts 

23  or  circumstances  in  evidence  that  show  what  was  in  tiie 

24  defendants  mind. 

25  You  may  also  consider  the  natural  and  probable 
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1 results  of  any  acts  that  the  defendant  knowingly  did  or 

2 did  not  do  and  whether  it  is  reasonable  (o  conclude  that 

3 the  defendant  intended  those  results.  This,  of  course,  is 

4 all  for  you,  the  jury,  to  decide. 

5 If  you  find  that  the  goveniinent  has  proved 

6 beyond  a reasonable  doubt  each  of  the  elements  of  the 

7 offense  set  out  under  these  instructions,  then  as  to  the 

8 count  that  you  are  considering,  you  must  return  a verdict 

9 of  guilty  as  to  that  count.  If  you  find  that  the 

1 0 government  has  not  proved  beyond  a reasonable  doubt  each 

11  of  the  elements  of  the  offense  as  set  out  in  these 

1 2 instructions,  then  as  to  the  count  that  you  are 

1 3 considering,  you  must  return  a verdict  of  not  guilty  as  to 

14  that  counL 

1 5 I caution  you,  members  of  the  jury,  that  you 

1 6 are  here  to  determine  fiom  the  evidence  in  this  case 

1 7 whether  the  defendant  is  guilty  or  not  guilty  of  Counts  1 , 

18  2, 3, 4. 5 and  6 of  the  indictment.  The  defendant  is  on 

1 9 trial  only  for  the  specific  offenses  alleged  in  the 

20  indictnrent 

2  i Also,  the  question  of  punishment  should  never 

22  be  considered  by  the  jury  in  any  way  in  deciding  the  case. 

23  If  the  defendant  is  convicted,  the  matter  of  punishment  is 

24  for  the  judge,  and  actually  for  the  law  to  determine. 

25  You  are  here  to  determine  the  guilt  or 


1 innocence  of  the  accused  defendant  from  the  evidence  in 

2 this  case.  Y ou  are  not  called  upon  to  return  a verdict  as 

3 to  the  guilt  or  iimocence  of  any  other  person  or  persons. 

4 You  must  determine  whether  or  not  the  evidence  in  this 

5 case  convinces  you  beyond  a reasonable  doubt  of  the  guilt 

6 of  the  accused  regardless  of  any  belief  you  may  have  about 

7 the  guilt  or  innocence  of  any  other  person  or  persons. 

8 You  have  no  right  to  find  the  defendant  guilty 

9 only  for  the  purpose  of  deterring  others  from  committing 

10  crime. 

1 1 There  is  a distinction  between  the  civil 

12  liability  of  a defendant  and  a defendant’s  criininal 

13  liability.  Remember,  this  is  a criminal  case. 

14  The  defendant  is  charged  imder  the  law  with  the 

1 5 commission  of  a crime,  and  the  issue  of  whether  the 

16  defendant  has  or  has  not  settled  any  civil  liability  for 

17  the  payment  of  taxes  is  not  to  be  considered  by  you  in 

18  reaching  a verdict.  Your  verdict  in  this  case  has  no 

19  effect  on  the  government's  ability  to  collect  any  back 

20  taxes  and  penalties  in  a civil  case. 

2 1 Any  verdict  that  you  reach  in  the  jury  room, 

22  whether  guilty  or  not  guilty,  must  be  unanimous.  In  other 

23  words,  to  return  a verdict,  all  of  you  must  agree.  Your 

24  deliberations  will  be  secret  You  will  never  have  to 

25  explain  your  verdict  to  anyone. 
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1 It  is  your  duty  as  jurors  to  discuss  the  case 

2 with  one  another  in  an  effort  to  reach  agreement  if  you 

3 can  do  so.  Each  of  you  must  decide  the  case  for  yourself, 

4 but  only  after  fiill  consideration  of  the  evidence  with  the 

5 other  members  of  the  jury.  While  you  are  discussing  the 

6 case,  do  not  hesitate  to  re-examine  your  own  opinion  and 

7 change  your  mind  if  you  become  convinced  that  you  were 

8 wrong.  But  do  not  give  up  your  honest  beliefs  solely 

9 because  the  others  think  differently  or  merely  to  get  the 

1 0 case  over  with. 

1 1 Remember,  that  in  a very  real  way,  you  arc 

1 2 judges,  judges  of  the  facts. 

13  When  you  go  to  the  jury  room,  you  should  first 

1 4 select  one  of  your  members  to  act  as  your  presiding  juror. 

1 5 The  presiding  juror  will  preside  over  your  deliberations 

16  and  will  speak  for  you  here  in  court 

17  A verdict  form  has  been  prepared  for  your 

1 8 convenience.  The  verdict  form  will  be  placed  in  a folder 

1 9 and  handed  to  you  by  the  court  security  officer.  At  any 

20  tune  drat  you're  not  deliberating,  that  is  when  you  are  at 

2 1 lunch  or  during  any  break,  die  verdict  folder  and  verdict 

22  form  should  be  delivered  to  the  court  security  officer  who 

23  will  deliver  it  to  the  courtroom  deputy  clerk  for 

24  safekeeping. 

25  The  verdict  form  in  this  case  provides  as 
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1 follows: 

2 We  the  jury,  on  the  charges  in  the  indictment 

3 for  our  verdict  say: 

4 1.  We  find  the  defendant,  Vemice  B.  Kugiin, 

5 as  to  Count  1,  and  there's  a blank  line.  Underneath  that 

6 line  are  these  wemis,  guilty  or  not  guilty.  And  I will 

7 tell  you  they  axe  in  aiphabedcal  order,  certainly  no 

8 (ireference,  just  in  alphabetical  order. 

9 Count  2.  We  find  the  defendant,  Vemice  B. 

10  Kugiin,  as  to  Count  2,  and  diere's  another  blank  line  with 

1 1 the  choices  underneath  those  — that  fine. 

12  Count  3.  We  find  the  defendant,  Vemice  B. 

13  Kugiin,  as  to  Count  3,  and  there's  a blank  line  with  those 

14  choices. 

15  We  find  the  defendant,  Vemice  B.  Kugiin,  as  to 

16  Count  4,  another  blank  line  with  those  choices. 

17  5.  We  find  fbe  defendant,  Vemice  B.  KugUn, 

18  as  to  Count  5,  another  blank  line  with  those  choices. 

19  Count  6,  we  find  the  defendant,  Vemice  B. 

20  Kugiin,  as  to  Count  6,  another  blank  line  with  those 

21  choices. 

22  There's  then  a line  on  the  bottom  left  with  the 

23  word  date  imdemeath  and  a line  on  the  bottom  right  which 

24  is  supposed  to  have  presiding  juror  underneath  it. 

25  You  will  take  the  verdict  form  to  the  jury 
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1 room,  and  when  you  have  reached  unanimous  agreement, 

2 you'll  have  your  presiding  juror  fill  in  the  verdict  form 

3 and  sign  and  date  it  and  then  return  to  the  courtroom. 

4 If  you  should  desire  to  communicate  with  me  at 

5 any  time,  please  write  down  your  message  or  question  and 

6 pass  the  note  to  the  court  security  officer  who  will  then 

7 bring  it  to  my  attention.  I will  then  respond  as  promptly 

8 as  possible  after  consulting  with  the  parties  and  counsel. 

9 And  I will  respond  either  in  writing  or  by  having  you 

1 0 return  to  the  courtroom  so  that  I can  address  you  orally. 

1 1 I caution  you,  however,  that  with  regard  to  any 

1 2 mess^e  that  you  might  send  that  you  should  not  tell  me 

1 3 your  numerical  division  at  any  time.  In  other  words,  you 

1 4 can  never  tell  me  the  results  of  a vote  of  the  jury,  only 

1 5 that  you  have  reached  a verdict  or  not  reached  a verdict. 

16  If  you  a feel  to  see  the  exhibits,  and  they're 

17  not  being  sent  back  ri^t  now,  simply  advise  the  comt 

1 8 security  officer  and,  frankly,  we  will  let  you  have 

1 9 whichever  exhibits  you  would  like.  You  can  have  them  all, 

20  if  you  would  like. 

2 1 Let  me  see  counsel  at  side  bar. 

22  (The  following  proceedings  had  at  side>bar 

23  bench.) 

24  THE  COURT:  Objectioas  by  the  United  Stales? 

25  MR.  MURPHY:  No,  sir.  Your  Honor. 


1 MR.  BECRAFT:  None,  Your  Honor.  What  was  at 

2 the  charge  conference,  that  was  it 

3 THE  COURT:  Okay.  Tm  going  to  let  the 

4 alternates  go  at  this  time.  Of  course,  once  they're 

5 excused,  they  cannot  return. 

6 (The  following  proceedings  were  had  in  open 

7 court.) 

8 THE  COURT:  We  have  two  alternates  in  the  case, 

9 Ms.  Sanders  and,  of  course,  Mr.  Stewaxt,  and  in  a moment, 

10  I will  excuse  them,  and  then  they  will  be  discharged  in 

1 1 the  case  and  they  cannot  return,  so  1 need  to  be  sure  that 

12  everybody  is  okay,  that  you  don't  have  any  crisis  that  is 

13  going  to  cause  you  not  to  be  available  or  that  you're  ill, 

14  I certainly  want  to  know  those  things.  If  anybody  is  not 

15  well  or  has  a problem  that  is,  they  think,  going  to  take 

16  them  away  from  the  deliberative  process,  then  this  is  your 

17  chance  to  tell  me.  I don't  see  any  problems  in  that 

1 8 regard.  Well,  Ms.  Sanders,  we  appreciate  your  service, 

19  we're  going  to  let  you  be  discharged.  And  Mr.  Stewart,  I 

20  will  actually  let  both  of  you  go  out  through  the  jury  room 

21  first,  and  you  can  actually  come  around  so  you  don't  have 

22  to  walk  in  front  of  everybody.  Thank  you  for  serving  on 

23  the  panel,  and  we  appreciate  it  Thank  you  very  much. 

24  You  want  to  come  back  and  watch?  Sure.  But  you  can't 

25  talk  to  anybody.  Okay.  All  ri^.  That's  no  problem. 
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1 Ail  right.  I made  a couple  of  very  minor 

2 changes,  and  I still  may  not  have  caught  every  little 

3 grammatical  matter  or  misspelling,  but  Fm  going  to  make 

4 those  before  I send  the  instructions  back  to  you.  I am 

5 going  to  band  the  folder  with  the  indictment  and  the 

6 verdict  form  in  it,  and  we  will  probably  have  these  very 

7 quickly,  it  is  very  minor  changes.  But  we  will  — I will 

8 make  those  changes  before  I send  them  back.  Mrs.  Saba,  I 

9 think  Tm  going  to  go  ahead  and  hand  the  folder  to  you. 

1 0 Mr.  Tuggle  is  there,  of  course,  already. 

1 1 Ladies  and  gentlemen,  if  you  want  to  take  your 

1 2 iimch  break  at  the  regular  tone,  all  you  have  to  do  is 

13  return  the  folder  to  the  court  security  officer,  and 

1 4 that's  our  signal  that  you're  taking  your  lunch  break.  If 

1 5 you  do  take  a lunch  break,  I suggest  that  you  make  it  not 

16  terribly  long,  probably  an  hour,  or  if  you  want  to  make  it 

1 7 less,  it  is  up  to  you,  you  have  control  of  that  at  this 

18  point  in  time.  We  will  not  be  staying  particularly  late, 

19  thafs  usually  not  a good  idea,  but  if  die  jury  asks  me  to 

20  stay  late,  we  will,  but  ^ically  we  usually  let  you  go 

2 1 home  about  5:00  or  a little  after  5:00  and  you  come  back 

22  at  your  regular  time  tomorrow.  And  you  can  take  breaks, 

23  as  I indicated  in  the  afremoon.  If  you  ward  to  take  a 

24  break,  then  again  hand  the  folder  back  to  die  court 

25  security  officer,  and  that’s  an  indication  diat  you're  on 
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1 break. 

2 All  twelve  of  you  do  have  to  be  together  at  the 

3 same  time  for  any  deliberations  to  occur.  If  somebody 

4 does  take  a restroom  break,  you  should  stop  your 

5 deliberafions  at  that  time  and  resume  when  everybody  is 

6 reassembled. 

7 All  right  Mr.  Tuggle,  we're  going  to  hand  to 

8 you  the  folder,  and  ladies  and  gendemen,  you  are  excused 

9 to  begin  your  deliberations.  Thank  you  very  much. 

10  (fury  out  to  begin  deliberations  at  1 1:50 

1 1 ajn.) 

1 2 THE  COURT:  I did  assume  that  we  now  have  ail 

13  of  the  exhibits  in  order.  I think  we  do.  1 didn't 

14  actually  look  at  the  one  that  was  the  modified  CFR 

15  material,  but  I take  it  everybody  has  looked  at  that  And 

16  I did  indicate  to  the  jury  that  they  could  retrieve  them 

17  ail.  Does  anybody  have  any  objecdons  to  them  having  the 

1 8 exhibits  if  they  request  them? 

19  MR  MURPHY:  Judge,  1 don't  have  any  objecdon. 

20  MR.  BECRAFT:  No,  Your  Honor. 

21  THE  COURT:  And  defense  has  no  objection  also. 

22  MR  BECRAFT;  No  objecdons.  Your  Honor. 

23  THE  COURT:  Ail  right  I think  that  takes  care 

24  of  everything.  By  the  way,  if  we  do  not  hear  from  the  — 

25  I will  ask  you  to  make  sure  that  Mrs.  Saba  has  a pager 
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1 number  and  so  forth,  cell  phone,  whatever  is  necessary  to 

2 be  in  touch  with  everybody,  and  if  you  have  not  heard  from 

3 anybody  at  all,  and  this  could  happen  by,  say,  quarter  of 

4 5:00,  you  should  be  back  here  at  that  dme  anyway  because 

5 we  will  be  letting  the  jury  go  home,  and  you  probably  will 

6 want  to  be  back  when  we  let  the  jury  go  home. 

7 MR.  BECRAFT:  We  will  probably  camp  out 

8 downstairs  in  the  snack  bar,  Y our  Honor. 

9 THE  COURT:  Wherever  you  want  to  be  is  fine. 

10  Okay. 

1 1 THE  CLERK:  AU  rise. 

12  (Recess  taken  at  11:51  am.) 

1 3 (The  following  proceedings  were  had  at  4:45 

14  pm.) 

15  THE  COURT:  We  have  a note  from  the  jury,  and 

1 6 the  jury  note  reads:  We,  the  jury,  cannot  reach  a 

1 7 decision  on  this  case  at  this  time.  Signed  by  die 

1 8 foreman.  I'm  trying  to  — his  name  is  a little  hard  to 

19  read,  Joseph  Scfaingle  is  in  seat  — die  last  seat  Tm 

20  not  sure. 

2 1 Well,  it's  actually  been  a fairly  short  period 

22  of  tiine  to  deliberate,  frankly,  and  nonnaliy,  simply  tell 

23  them  that  it  has  not  been  very  long  and  that  they  need  to 

24  deliberate  some  more. 

25  MR-  MURPHY:  Judge,  I don’t  have  any  objection 


764 

1 to  that,  I think  that  makes  sense. 

2 MR.  BECRAFT:  Neither  do  I.  If  the  court  wants 

3 to  kind  of  move  in  the  direction  of  maybe  a weak  Allen 

4 charge,  is  that  a suggestion? 

5 THE  COURT:  Well,  we  could  do  that.  Let's  see, 

6 there  is  a ~ the  modified  Allen  — 

7 MR.  MURPHY : Judge,  I think  it’s  kind  of  early. 

8 THE  COURT:  I think  it  is  too.  I was  just 

9 looking  at  9.04.  Normally,  what  I do  is  just  tell  people 

10  that,  you  know,  it's  just  not  been  really  very  long  in  a 

1 1 six-count  case,  frankly,  and  I'm  going  to  ask  them  to  go 

12  home  now  since  it  is  almost  4:00  o'clock,  come  back 

13  tomorrow  at  8:30  and  resume  deliberations  when  they're 

14  ready  tomorrow  and  see  how  things  go,  and  that’s  what  I 

15  think  we  ought  to  do,  and  I think  that's  about  all  Tm 

16  going  to  say  now. 

17  MR  BECRAFT:  No  objection. 

18  THE  COURT;  Any  objection? 

19  MR.  MURPHY:  No  objection.  Your  Honor. 

20  THE  COURT:  Well,  let  the  jury  come  in  and  let 

21  them  go  home. 

22  (Jury  in  at  4:47  p.m-) 

23  THE  COURT:  I have  a note  from  the  jury  - and 

24  I will  let  everybody  be  seated.  The  procedure  is  the  same 

25  in  every  note,  and  that  is  that  1 first  talk  with  die 
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1 parties,  and  then  we  decide  — actually,  I get  to  decide 

2 what  the  response  is  after  input  from  them,  but  we  always 

3 read  the  note  out  loud  firsL  The  note  s^s,  August  the 

4 7th  of  2003  at  4 :32  p.m.  We,  the  jury,  caimot  reach  a 

5 decision  on  this  case  at  this  time.  Signed  by  Joseph 

6 Schingle,  the  foreperson  in  the  case.  I hope  I got  the 

7 name  right. 

8 JUROR  SCHINGLE:  Yes,  sir. 

9 THE  COURT : Weil,  let  me  tell  you  what  I think 

10  we  ought  to  do.  Itisnotimcommonforjurorstosendme 

1 1 a note  like  that  fairly  early  in  deliberations.  You  have 

12  actually  not  been  deliberating  that  long.  It  may  seem 

1 3 like  a long  time  to  you,  it  probably  does,  but  you  have 

14  not  really  been  deliberating  that  long.  And  the  thing  we 

1 5 ought  to  do  is,  jnetty  straightforward,  I’m  going  to  let 

1 6 you  go  home  at  5:00  o'clock  today  anyway  and  ask  you  to 

1 7 come  back  at  8:30  tomorrow  like  you  have  been  doing  every 

1 8 day.  When  you're  all  together  and  you  have  had  your  <nip 

19  of  coffee  and  ^lack  and  you're  ready  to  begin  your 

20  deliberations,  simply  knock  on  the  door,  and  Mr.  Tuggle 

2 1 wll  probably  — you  will  be  here  tmnoirow? 

22  COURT  SECURITY  OFRCER:  Yes. 

23  THE  COURT:  Mr.  Tuggle  will  be  here  tomorrow, 

24  and  he  will  hand  you  the  verdict  folder  with  the 

25  enclosures  and  let  you  resume  your  deliberations.  Just 
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1 say  that  you  have  not  really  been  deliberating  that  long, 

2 and  it's  not  uncommon  for  juries  to  have  to  deliberate 

3 signifrcantly  longer  to  reach  agreement.  You  can  always 

4 communicate  with  me.  You  know  how  to  communicate  with  me, 

5 and  Tm  not  trying  to  be  indififerent  to  your  note,  but  I 

6 think  that's  what  we  ought  to  do  at  this  time. 

7 So  I think  a good  night's  sleep  would  be  good, 

8 let  everybody  rest  up  and  come  back  fresh  ttnuorrow.  Mr. 

9 Tuggle  asked  me  if  the  Red  Birds  were  playing,  and  I don't 

10  have  tickets  for  every  game,  so  Tm  not  sure  if  they’re 

1 1 playing  tonight.  Do  something  else,  don't  think  about  the 

12  case,  and  when  you  come  back  tesnorrow  and  you're  all 

13  together,  we  will  let  you  resun:^  your  discussions.  So 

14  have  a — the  temperature  has  been  nice  today,  it  has  not 

15  been  very  hot,  you  get  to  get  out  a little  early.  Have  a 

16  nice  afternoon.  We  will  see  you  at  8:30  tomorrow.  Don’t 

17  discuss  the  case  with  anybotfy,  don't  let  anybody  talk  with 

18  you  about  it,  the  same  instructions  that  you  have  had  in 

19  the  past  We  will  see  you  tomorrow  at  8:30.  Thanks  very 

20  much. 

21  (luiy  out  at  4:50  p.m.) 

22  THE  COURT:  Y'aJl  can  be  seated.  I do  need  to 

23  ask,  any  objection  to  the  instruction  by  the  United 

24  States? 

25  MR.  MURPHY:  No,  sir.  Your  Honor. 


w 


767 


1 THE  COURT:  Any  objection  from  tbe  defense? 

2 MR.  BECRAFT:  None,  Your  Honor. 

3 THE  COURT:  All  right.  Gentlemen  and  ladies, 

4 you  really  don't  have  to  be  here  at  8:30  at  ail  tomorrow. 

5 And  I know  you  have  things  to  catch  up  on.  You're  welcome 

6 to  be  here.  I'm  glad  to  have  you  here  if  you  would  like 

7 to  be.  We  have  something  at  9:00.  It's  really  a light 

8 day.  I do  have  a few  things  in  and  out  of  here  during  the 

9 day,  but  make  sure  Mrs.  Saba  has  a number  where  we  can 

1 0 reach  you.  We  will  see  you  tomorrow. 

11  THE  CLERK:  AU  rise. 

1 2 (Court  adjourned  at  4 :50  pan.) 

13 
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1 FRIDAY  MORNING  & AFTERNOON 

2 AUGUST  8,  2003 

3 Tbe  trial  in  this  case  resumed  on  this  date, 

4 Friday,  August  8, 2003,  at  2:00  o'clock  pan.,  when  and 

5 where  proceedings  were  had  as  follows: 

6 

7 

8 

9 (The  following  proceedings  were  had  at  2KK) 

10  p.m.) 

11  THE  COURT:  All  right.  The  procedure  is  that 

12  we  will  have  the  jury  come  in,  and  the  foreman  in  this 

13  case  is  Mr.  Schingle.  We  will  ask  him  to  bring  tbe  folder 

14  to  the  stand,  the  podium  closest  to  me,  he  will  hand  it  to 

15  Ms.  Flagg,  and  she  will  hand  it  to  me.  I will  look  at  it 

1 6 to  make  sure  it  is  signed  and  dated  and  filled  in.  If  it 

17  is  signed  and  dated,  then  I will  hand  it  back  to  Mr. 

18  Sdiingle  and  have  him  read  the  verdict.  The  procedure  is 

19  that,  of  course,  after  that,  after  he  reads  the  whole 

20  verdict,  then  I will  start  with  Ms.  Vasso'  in  seat  one  and 

21  ask  each  person  is  it  their  verdict,  and  then  if  everybody 

22  says  it  is,  then  it  becomes  the  ofiicial  verdict  in  the 

23  case.  I just  remind  everybody  that  whatever  it  is,  and! 

24  don't  have  any  idea  what  it  will  be,  I ask  everybody  not 

25  to  say  anything,  there  isn’t  anything  to  say  really  at 
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1 this  pjoint  in  time,  and  we  will  take  up  any  later  matters, 

2 if  there  are  aoy  to  take  up,  as  soon  as  I discharge  the 

3 jury.  Okay.  Bring  them  in. 

4 (Juiy  in  at  2:00  p.m.) 

5 THE  COURT:  I will  have  the  foreman  come  around 

6 to  the  podium.  Everybody  have  a seat.  I'm  going  to 

7 ask  - to  this  podium. 

8 JUROR  SCHINGLE:  Oh,  Tm  sorry. 

9 THE  COURT:  That’s  no  problem.  What  you  have 

10  to  do  is,  we’re  going  to,  in  just  a second,  let  you  hand 

1 1 the  folder  with  the  material  to  me  first.  I have  to  look 

1 2 at  it,  make  sure  it  is  signed,  dated  and  filled  out 

1 3 Before  we  read  anything,  if  something  wasn't  signed  and 

14  dated  and  filled  out,  I have  to  hand  it  back,  so  1 have  to 

15  always  check. 

1 6 Everything  is  in  order.  I will  hand  it  back 

1 7 and,  Mr.  Schingle,  Fm  going  to  ask  you  to  start  with 

18  Count  1 and  just  read  them,  I,  2, 3, 4,  5 and  6,  and  give 

1 9 us  your  verdict  on  each  one  as  you  read  the  verdict  form. 

20  And  then  Fm  start  with  Ms.  Yasser  in  seat  one,  I will  ask 

2 1 each  of  you  in  order  is  this  your  verdict,  because,  of 

22  course,  the  verdict  does  have  to  be  unanimous. 

23  JUROR  SCHINGLE:  Do  I read  it  or  just  tell  you? 

24  THE  COURT:  I can  do  it  like  they  do  on 

25  television  too.  Would  you  tell  me  what  the  verdict  is  on 


1 Count  1? 

2 JUROR  SCHINGLE:  Not  guilty.  Your  Honor. 

3 THE  COURT:  What  is  the  verdict  on  Count  2? 

4 JUROR  SCHINGLE:  Not  guilty.  Your  Honor. 

5 THE  COURT:  What  is  the  verdict  on  Count  3? 

6 JUROR  SCHINGLE:  Not  guilty. 

7 THE  COURT:  And  what  the  verdict  on  Count  4? 

8 JUROR  SCHINGLE:  Not  guilty.  Your  Honor. 

9 THE  COURT:  The  verdict  on  Count  5? 

10  JUROR  SCHINGLE:  Not  guilty.  Your  Honor. 

U THE  COURT:  And  the  verdict  on  Count  6? 

12  JUROR  SCHINGLE:  Not  guilty.  Your  Honor. 

13  THE  COURT:  Let  me  ask  you  as  foreman  and  also 

14  in  your  individual  juror  capacity,  do  you  agree  with  the 

15  verdict? 

16  JUROR  SCHINGLE:  Yes,  I do. 

17  THE  COURT:  Let  me  ask  Ms.  Yasser,  is  this  also 

18  your  verdict? 

19  JUROR  YASSER:  Yes. 

20  THE  COURT:  And  Mr.  Y^ter,  is  it  also  your 

21  verdict? 

22  JUROR  YETTER:  Yes. 

23  THE  COURT:  Ms.  Snodgrass,  is  it  your  verdict? 

24  JUROR  SNODGRASS:  Yes,  it  is. 

25  THE  COURT:  Mr.  Stovall,  is  it  your  verdict? 
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1 JUROR  STOYALL:  Yes. 

2 THE  COURT:  And  Mr.  Smith  — and  there  are 

3 several  Mr.  Smiths,  so  I better  say  Mr.  Alphonso  Smith? 

4 JUROR  ALPHONSO  SMITH:  Yes,  sir. 

5 THE  COURT:  Mr.  Keith  Smith? 

6 JUROR  KEITH  SMITH:  Yes,  sir. 

7 THE  COURT:  Mr.  Shaneyfelt? 

8 JUROR  SHANEYFELT:  Yes. 

9 THE  COURT:  Ms.  Stidham? 

10  JUROR  STIDHAM:  Yes. 

1 1 THE  COURT:  Mr.  Inderbitzen? 

1 2 JUROR  INDERBITZEN:  Yes,  it  is. 

13  THE  COURT:  And  Ms.  Stout? 

14  JUROR  STOUT:  Yes,  Your  Honor. 

15  THE  COURT:  And  Mr.  Simpson? 

16  JUROR  SIMPSON:  Yes. 

17  THE  COURT:  Ail  right  Fm  going  to  ask  you  to 

1 8 hand  the  — well,  you  have  handed  the  folder,  Fm  going  to 

1 9 let  you  go  back  to  your  seat  then,  and  hand  the  folder  to 

20  Ms.  Flagg,  it  does  become  the  official  verdict  in  the 

2 1 case,  and  it  is  recorded,  so  it  will  conclude  all  matters 

22  in  the  case. 

23  I need  to  tell  you  a couple  of  things.  First 

24  of  all,  in  just  a second,  Fm  going  to  discharge  you  as 

25  juiDis  in  the  case.  And  at  that  time,  you  can  talk  with 
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1 anybody  you  would  like  to  about  die  case.  There's  one 

2 rule,  and  that  is  that  the  lawyers  and  the  parties  can’t 

3 really  quiz  you  about  the  verdict.  You  can  speak  to  them, 

4 you  can  tell  them  about  the  verdict  if  you  want  to,  and 

5 you  may  be  interested  in  talking  to  them,  that's  fine, 

6 there’s  nothing  wrong  with  that,  but  they're  not  going  to 

7 ask  you  a lot  of  questions  because  the  jury  deliberations 
$ are  not  something  that  they  are  allowed  to  inquire  into, 

9 so,  you  know,  they  might  ask  you,  you  know,  what  was  it 

10  like  to  serve  on  a jury,  but  that's  about  it.  So  I need 

11  to  let  you  know  that  that  is  the  reason  they  won't  be 

12  asking  you.  If  you  do  speak  to  them,  they  won't  be  asking 

13  you  any  questions  at  all. 

14  The  next  thing  is  that  we  want  you  to  encourage 

15  other  people  to  serve  on  juries.  We  have  a lot  of  folks 

16  who  try  not  to,  and  we  just  want  you  to  please  tell  people 

17  not  to.  And  the  third  Aing  is  that  I want  to  thank  you 

18  for  serving  on  the  panel.  It  turned  out  to  be  about  the 

19  length  we  projected,  it  doe^'t  always  work  out  that  way, 

20  so  1 feel  pretty  good  about  this  case  in  tenns  of  the 

21  length,  but  we  do  appreciate  each  of  you  being  able  to 

22  serve  on  the  jury. 

23  So  what  Fm  going  to  do  in  just  a second  i.s  Fm 

24  going  to  discharge  you,  let  you  go  to  the  jury  room.  Fm 

25  going  to  let  the  parties  here  be  excused,  and  then  if  you 
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1 want  to  speak  to  them  after  you  have  gone  to  the  jury 

2 loom,  then  Mr.  Tuggle  will  open  the  door  after  I’ve  left, 

3 and  then  you  can  either  come  back  in  here  or  you  can  leave 

4 and  go  out  the  other  door,  whichever  way  you  want  to  go. 

5 Again,  you're  not  obligated  to  speak  to  aitybotfy  at  all. 

6 Don’t  feel  like  you  have  to.  Again,  thank  you  very  much 

7 forseivingonthejury,  and  at  this  time,  ladies  and 

8 gentlemen,  you  are  discharged  in  the  case  and  you  are 

9 excused.  Thank  you  very  much. 

10  (Jury  out  at  2.-05  a.m) 

1 1 THE  COURT:  There  is  one  thing  I need  to  tell 

1 2 the  parties  about  and  then  we  will  be  concluded.  And  I 

13  didn’t  tell  the  parties  this  morning  about  this,  frankly, 

14  because  the  jury  had  begun  delibeiatioDS  - you  can  have  a 

1 5 seat  just  for  a second.  I frankly  don’t  attribute 

1 6 anything  to  this,  but  if  somebody  tells  me  som^hing,  I 

17  need  to  convey  it  to  you.  And  that  is  that  last  evening 

1 8 about  S:30  or  so,  I think  it  was  Ms.  Pigues  and  perhaps 

19  Mr.  Tuggle  did  come  in  and  say  that  the  jurors,  as  they 

20  were  leaving  in  the  basement  area,  I think  somebody  was 

2 1 taking  their  photographs,  and  I don’t  really  attribute 

22  much  to  that  I think  they  did  ask  perhaps  someone  who 

23  was  a member  of  the  audience  to  take  pictures,  maybe  the 

24  alternates  may  have,  I don't  know,  is  that  what  happctwd? 

25  I have  got  my  two  alternates  here.  Is  that  ail  that 
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1 happened? 

2 UNIDENTIFIED  PERSON:  Yes. 

3 THE  COURT:  I have  got  my  two  alternates  here, 

4 I thought  I would  just  say  that  while  you  were  here. 

5 That's  all,  you  just  wanted  to  get  a picture  with 

6 everybody,  is  that  right? 

7 UNIDENTIFIED  PERSON:  Yes,  sir. 

8 That's  what  I understood  that  happened,  I 

9 didn't  attribute  any  particular  significance  to  that. 

1 0 Who  took  your  picture? 

11  UNIDENTIFIED  PERSON:  It  was  just - 

12  UNIDENTIFIED  PERSON:  I did.  Your  Honor. 

13  THE  COURT:  That's  okay.  But  there  wasn’t  any 

14  big  deal  about  it  That's  a little  unusual.  It’s  nothing 

1 5 wroi^  with  it  in  the  least,  but  if  .somebody  comes  and 

16  tells  me  about  something,  I just  have  to  tell  these  guys, 

17  that's  the  way  it  works.  So  anything  else  from  the  United 

18  States? 

19  MR.  MURIHY:  Just  one  thing,  to  put  Ms.  Kuglin 

20  on  notice,  she  has  got  to  pay  taxes,  I think  the  court 

21  ought  to  instruct  her  that  that  is  the  law.  She  has  got 

22  to  file  returns  and  - 

23  MR.  BECRAFT:  Your  Honor,  that  is  going  to  be 

24  cleaned  up  totally. 

25  THE  COURT:  Okay.  Well,  Mr.  Murphy  is  not 
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1 incorrect  that  it  is  the  law,  and  I think  what  he's  also 

2 saying  is  there  will  still  be  civil  penalties. 

3 MR.  BECRAFT : I expect  probably  90-day  letters 

4 to  be  coming  pretty  quick. 

5 THE  COURT:  Okay. 

6 MR- BECRAFT:  And  there's  going  to  be  civil 

7 proceedings,  and  she  is  going  to  bcii%  take 

8 responsibility  — she  is  going  to  be  doing  things  to 

9 respond  to  all  of  that  like  file  returns,  Y our  Honor. 

1 0 THE  COURT:  Well,  Fm  just  the  juc^e  here,  Fm 

1 1 not  the  IRS,  so  1 think  Fll  leave  dial  up  to  the  other 

12  folks.  Anything  — I asked  the  government.  Anydiing  from 

13  the  defense? 

14  MR.  BECRAFT:  Your  Honor,  I think  on  behalf  of 

15  all  the  lawyers,  I would  like  to  say  that  it  has  been  a 

1 6 pleasure  to  be  in  your  court. 

17  THE  COURT:  Well,  thank  you.  We're  going  to 

1 8 let  everybody  be  excused. 

1 9 MR.  MURPHY : Thank  you.  Judge. 

20  MR.  BECRAFT:  Thank  you.  Your  Honor. 

2 1 MR-  BERNHOFT:  Thank  you. 

22  THE  CLERK:  All  rise,  please.  This  Honorable 

23  United  States  District  Court  now  stands  adjourned. 

24  (Court  adjourned  at  2:15  p.m.) 

25 
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ARTICLE  VIII.  HEARSAY 

Rule  801.  Definitions 

The  following  definitions  apply  under  this  article: 

(a)  Statement.— A ‘"statement”  is  (1)  an  oral  or  written  asser- 
tion or  (2)  nonverbal  conduct  of  a person,  if  it  is  intended  by  the 
person  as  an  assertion. 

(b)  Declarant. — A “declarant”  is  a person  who  makes  a state- 
ment. 

(c)  Hearsay. — “Hearsay”  is  a statement,  other  than  one  made  by 
the  declarant  while  testifying  at  the  trial  or  hearing,  offered  in 
evidence  to  prove  the  truth  of  the  matter  asserted. 

(d)  Statements  which  are  not  hearsay.— A statement  is  not  hear- 
say if— 

(1)  Prior  statement  by  witness.— The  declarant  testifies  at 
the  trial  or  hearing  and  is  subject  to  cross-examination  con- 
cerning the  statement,  and  the  statement  is  (A)  inconsistent 
with  the  declarant’s  testimony,  and  was  given  under  oath  sub- 
ject to  the  penalty  of  perjury  at  a trial,  hearing,  or  other  pro- 
ceeding, or  in  a deposition,  or  (B)  consistent  with  the  declar- 
ant’s testimony  and  is  offered  to  rebut  an  express  or  implied 
charge  against  the  declarant  of  recent  fabrication  or  improper 
influence  or  motive,  or  (C)  one  of  identification  of  a person 
made  after  perceiving  the  person;  or 

(2)  Admission  by  party-opponent.— The  statement  is  offered 
against  a party  and  is  (A)  the  party’s  own  statement,  in  either 
an  individual  or  a representative  capacity  or  (B)  a statement 
of  which  the  party  has  manifested  an  adoption  or  belief  in  its 
truth,  or  (C)  a statement  by  a person  authorized  by  the  party 
to  make  a statement  concerning  the  subject,  or  (D)  a state- 
ment by  the  party’s  agent  or  servant  concerning  a matter 
within  the  scope  of  the  agency  or  employment,  made  during 
the  existence  of  the  relationship,  or  (E)  a statement  by  a co- 
conspirator of  a party  during  the  course  and  in  furtherance  of 
the  conspiracy.  The  contents  of  the  statement  shall  be  consid- 
ered but  are  not  alone  sufficient  to  establish  the  declarant’s 
authority  under  subdivision  (C),  the  agency  or  employment  re- 
lationship and  scope  thereof  under  subdivision  (D).,  or  the  ex- 
istence of  the  conspiracy  and  the  participation  therein  of  the 
declarant  and  the  party  against  whom  the  statement  is  offered 
under  subdivision  (E). 

(As  amended  Oct.  16,  1975,  eff.  Oct.  31,  1975;  Mar.  2,  1987,  eff.  Oct. 

1,  1987;  Apr.  11,  1997,  eff.  Dec.  1,  1997.) 

Rule  802.  Hearsay  Rule 

Hearsay  is  not  admissible  except  as  provided  by  these  rules  or 
by  other  rules  prescribed  by  the  Supreme  Court  pursuant  to  statu- 
tory authority  or  by  Act  of  Congress. 

Rxile  803.  Hearsay  Exceptions;  Availability  of  Declarant  Immaterial 

The  following  are  not  excluded  by  the  hearsay  rule,  even  though 
the  declarant  is  available  as  a witness: 

(1)  Present  sense  impression. — A statement  describing  or  ex- 
plaining an  event  or  condition  made  while  the  declarant  was 
perceiving  the  event  or  condition,  or  immediately  thereafter. 
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(2)  Excited  utterance. — A statement  relating  to  a startling 
event  or  condition  made  while  the  declarant  was  under  the 
stress  of  excitement  caused  by  the  event  or  condition, 

(3)  Then  existing  mental,  emotional,  or  physical  condition. — 
A statement  of  the  declarant’s  then  existing  state  of  mind, 
emotion,  sensation,  or  physical  condition  (such  as  intent, 
plan,  motive,  design,  mental  feeling,  pain,  and  bodily  health), 
but  not  including  a statement  of  memory  or  belief  to  prove 
the  fact  remembered  or  believed  unless  it  relates  to  the  execu- 
tion, revocation,  identification,  or  terms  of  declarant’s  will. 

(4)  Statements  for  purposes  of  medical  diagnosis  or  treat- 
ment.— Statements  made  for  purposes  of  medical  diagnosis  or 
treatment  and  describing  medical  history,  or  past  or  present 
symptoms,  pain,  or  sensations,  or  the  inception  or  general 
character  of  the  cause  or  external  source  thereof  insofar  as 
reasonably  pertinent  to  diagnosis  or  treatment. 

(5)  Recorded  recollection. — A memorandum  or  record  con- 
cerning a matter  about  which  a witness  once  had  knowledge 
but  now  has  insufficient  recollection  to  enable  the  witness  to 
testify  fully  and  accurately,  shown  to  have  been  made  or 
adopted  by  the  witness  when  the  matter  was  fresh  in  the  wit- 
ness’ memory  and  to  reflect  that  knowledge  correctly.  If  ad- 
mitted, the  memorandum  or  record  may  be  read  into  evidence 
but  may  not  itself  be  received  as  an  exhibit  unless  offered  by 
an  adverse  party. 

(6)  Records  of  regularly  conducted  activity. — A memoran- 
dum, report,  record,  or  data  compilation,  in  any  form,  of  acts, 
events,  conditions,  opinions,  or  diagnoses,  made  at  or  near  the 
time  by,  or  from  information  transmitted  by,  a person  with 
knowledge,  if  kept  in  the  course  of  a regularly  conducted  busi- 
ness activity,  and  if  it  was  the  regular  practice  of  that  busi- 
ness activity  to  make  the  memorandum,  report,  record  or  data 
compilation,  all  as  shown  by  the  testimony  of  the  custodian  or 
other  qualified  witness,  or  by  certification  that  complies  with 
Rule  902(11),  Rule  902(12),  or  a statute  permitting  certification, 
unless  the  source  of  information  or  the  method  or  circum- 
stances of  preparation  indicate  lack  of  trustworthiness.  The 
term  “business”  as  used  in  this  paragraph  includes  business, 
institution,  association,  profession,  occupation,  and  calling  of 
every  kind,  whether  or  not  conducted  for  profit. 

(7)  Absence  of  entry  in  records  kept  in  accordance  with  the 
provisions  of  paragraph  (6). — Evidence  that  a matter  is  not  in- 
cluded in  the  memoranda  reports,  records,  or  data  compila- 
tions, in  any  form,  kept  in  accordance  with  the  provisions  of 
paragraph  (6),  to  prove  the  nonoccurrence  or  nonexistence  of 
the  matter,  if  the  matter  was  of  a kind  of  which  a memoran- 
dum, report,  record,  or  data  compilation  was  regularly"  made 
and  preserved,  unless  the  sources  of  information  or  other  cir- 
cumstances indicate  lack  of  trustworthiness. 

(8)  Public  records  and  reports. — Records,  reports,  state- 
ments, or  data  compilations,  in  any  form,  of  public  offices  or 
agencies,  setting  forth  (A)  the  activities  of  the  office  or  agen- 
cy, or  (B)  matters  observed  pursuant  to  duty  imposed  by  law 
as  to  which  matters  there  was  a duty  to  report,  excluding, 
however,  in  criminal  cases  matters  observed  by  police  officers 
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and  other  law  enforcement  personnel,  or  (C)  in  civil  actions 
and  proceedings  and  against  the  Government  in  criminal 
cases,  factual  findings  resulting  from  an  investigation  made 
pursuant  to  authority  granted  by  law,  unless  the  sources  of  in- 
formation or  other  circumstances  indicate  lack  of  trust- 
worthiness. 

(9)  Records  of  vital  statistics. — Records  or  data  compila- 
tions, in  any  form,  of  births,  fetal  deaths,  deaths,  or  mar- 
riages, if  the  report  thereof  was  made  to  a public  office  pursu- 
ant to  requirements  of  law. 

(10)  Absence  of  public  record  or  entry. — To  prove  the  absence 
of  a record,  report,  statement,  or  data  compilation,  in  any 
form,  or  the  nonoccurrence  or  nonexistence  of  a matter  of 
which  a record,  report,  statement,  or  data  compilation,  in  any 
form,  was  regularly  made  and  preserved  by  a public  office  or 
agency,  evidence  in  the  form  of  a certification  in  accordance 
with  rule  902,  or  testimony,  that  diligent  search  failed  to  dis- 
close the  record,  report,  statement,  or  data  compilation,  or 
entry. 

(11)  Records  of  religious  organizations.— Statements  of 
births,  marriages,  divorces,  deaths,  legitimacy,  ancestry,  rela- 
tionship by  blood  or  marriage,  or  other  similar  facts  of  per- 
sonal or  family  history,  contained  in  a regularly  kept  record 
of  a religious  organization. 

(12)  Marriage,  baptismal,  and  similar  certificates. — State- 
ments of  fact  contained  in  a certificate  that  the  maker  per- 
formed a marriage  or  other  ceremony  or  administered  a sac- 
rament, made  by  a clergyman,  public  official,  or  other  person 
authorized  by  the  rules  or  practices  of  a religious  organization 
or  by  law  to  perform  the  act  certified,  and  purporting  to  have 
been  issued  at  the  time  of  the  act  or  within  a reasonable  time 
thereafter. 

(13)  Family  records. — Statements  of  fact  concerning  personal 
or  family  history  contained  in  family  Bibles,  genealogies, 
charts,  engravings  on  rings,  inscriptions  on  family  portraits, 
engravings  on  urns,  crypts,  or  tombstones,  or  the  like. 

(14)  Records  of  documents  affecting  an  interest  in  prop- 
erty.— The  record  of  a document  purporting  to  establish  or  af- 
fect an  interest  in  property,  as  proof  of  the  content  of  the 
original  recorded  document  and  its  execution  and  delivery  by 
each  person  by  whom  it  purports  to  have  been  executed,  if  the 
record  is  a record  of  a public  office  and  an  applicable  statute 
authorizes  the  recording  of  documents  of  that  kind  in  that  of- 
fice. 

(15)  Statements  in  documents  affecting  an  interest  in  prop- 
erty.— A statement  contained  in  a document  purporting  to  es- 
tablish or  affect  an  interest  in  property  if  the  matter  stated 
was  relevant  to  the  purpose  of  the  document,  unless  dealings 
with  the  property  since  the  document  was  made  have  been  in- 
consistent with  the  truth  of  the  statement  or  the  purport  of 
the  document. 

(16)  Statements  in  ancient  documents. — Statements  in  a doc- 
ument in  existence  twenty  years  or  more  the  authenticity  of 
which  is  established. 


154 


Rule  804 


FEDERAL  RULES  OF  EVIDENCE 


18 


(17)  Market  reports,  commercial  publications. — Market 
quotations,  tabulations,  lists,  directories,  or  other  published 
compilations,  g-enerally  used  and  relied  upon  by  the  public  or 
by  persons  in  particular  occupations. 

(18)  Learned  treatises.—To  the  extent  called  to  the  attention 
of  an  expert  witness  upon  cross-examination  or  relied  upon  by 
the  expert  witness  in  direct  examination,  statements  con- 
tained in  published  treatises,  periodicals,  or  pamphlets  on  a 
subject  of  history,  medicine,  or  other  science  or  art.  estab- 
lished as  a reliable  authority  by  the  testimony  or  admission  of 
the  witness  or  by  other  expert  testimony  or  by  judicial  notice. 
If  admitted,  the  statements  may  be  read  into  evidence  but 
may  not  be  received  as  exhibits. 

(19)  Reputation  concerning  personal  or  family  history.— Rep- 
utation among  members  of  a personas  family  by  blood,  adop- 
tion, or  marriage,  or  among  a person’s  associates,  or  in  the 
community,  concerning  a person’s  birth,  adoption,  marriage, 
divorce,  death,  legitimacy,  relationship  by  blood,  adoption,  or 
marriage,  ancestry,  or  other  similar  fact  of  personal  or  family 
history. 

(20)  Reputation  concerning  boundaries  or  general  history. — 
Reputation  in  a community,  arising  before  the  controversy,  as 
to  boundaries  of  or  customs  affecting  lands  in  the  community, 
and  reputation  as  to  events  of  general  history  important  to 
the  community  or  State  or  nation  in  which  located. 

(21)  Reputation  as  to  character. — Reputation  of  a person’s 
character  among  associates  or  in  the  community. 

(22)  Judgment  of  previous  conviction. — Evidence  of  a final 
judgment,  entered  after  a trial  or  upon  a plea  of  guilty  (but 
not  upon  a plea  of  nolo  contendere),  adjudging  a person  guilty 
of  a crime  punishable  by  death  or  imprisonment  in  excess  of 
one  year,  to  prove  any  fact  essential  to  sustain  the  judgment, 
but  not  including,  when  offered  by  the  Government  in  a crimi- 
nal prosecution  for  purposes  other  than  impeachment,  judg- 
ments against  persons  other  than  the  accused.  The  pendency 
of  an  appeal  may  be  shown  but  does  not  affect  admissibility. 

(23)  Judgment  as  to  personal,  family,  or  general  history,  or 
boundaries. — Judgments  as  proof  of  matters  of  personal,  fam- 
ily or  general  history,  or  boundaries,  essential  to  the  judg- 
ment, if  the  same  would  be  provable  by  evidence  of  reputation. 

(24)  [Other  exceptions.]  [Transferred  to  Rule  807] 

(As  amended  Dec.  12,  1975;  Mar.  2,  1987,  eff.  Oct.  1,  1987;  Apr.  11, 
1997,  eff.  Dec.  1,  1997;  Apr.  17,  2000,  eff.  Dec.  1,  2000.) 

Rule  804.  Hearsay  Exceptions;  Declarant  Unavailable 

(a)  Definition  of  unavailability. — “Unavailability  as  a witness” 
includes  situations  in  which  the  declarant — 

(1)  is  exempted  by  ruling  of  the  court  on  the  ground  of  privi- 
lege from  testifying  concerning  the  subject  matter  of  the  de- 
clarant’s statement;  or 

(2)  persists  in  refusing  to  testify  concerning  the  subject  mat- 
ter of  the  declarant’s  statement  despite  an  order  of  the  court 
to  do  so;  or 

(3)  testifies  to  a lack  of  memory  of  the  subject  matter  of  the 
declarant’s  statement;  or 
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Section  1.28-1  also  issued  under  26  U.S.C. 
28(d)(5); 

Section  1.30-1  also  issued  under  26  U.S.C. 
30(d)(2). 

Sections  1.42-lT  and  1.42-2T  also  issued 
under  26  U.S.C.  42(m); 

Section  1.42-2  also  issued  under  26  U.S.C. 
42(m): 

Section  1.42-3  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-^  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-5  also  issued  under  26  U.S.C. 
42(n): 

Sections  1.42-6.  1.42-8.  1.42-9.  1.42-10,  1.42-11. 
and  1.42-12,  also  issued  under  26  U.S.C.  42(n); 

Section  1.42-13  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-14  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-15  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-16  also  issued  under  26  U.S.C. 
42(n); 

Section  1.42-17  also  issued  under  26  U.S.C. 
42(n): 

Sections  1.43-0—1.43-7  also  issued  under 
section  26  U.S.C.  43: 

Section  1.45D-1T  also  issued  under  26 
U.S.C.  45D(i): 

Section  1.46-5  also  issued  under  26  U.S.C. 
46(d)(6)  and  26  U.S.C.  47(a)(3)(C): 

Section  1.46-6  also  issued  under  26  U.S.C. 
46(f)(7): 

Section  1.47-1  also  issued  under  26  U.S.C. 
47(a): 

Section  1.48-9  also  issued  under  26  U.S.C. 
38(b)  (as  in  effect  before  the  amendments 
made  by  subtitle  F of  the  Tax  Reform  Act  of 
1984): 

Sections  1.50A — 1.50B  also  issued  under  85 
Stat.  553  (26  U.S.C.  40(b)); 

Section  1.52-1  also  issued  under  26  U.S.C. 
52(b): 

Section  1.56-1  also  issued  under  26  U.S.C. 
56(f)(2)(H): 

Section  1.56(g’)-l  also  issued  under  section 
7611(g-)(3)  of  the  Omnibus  Budg-et  Reconcili- 
ation Act  of  1989  (Pub.  L.  101-239,  103  Stat. 
2373):  and 

Section  1.58-9  also  issued  under  26  U.S.C. 
58(h). 

Source:  T.D.  6500.  25  FR  11402,  Nov.  26,  1960: 
25  FR  14021.  Dec.  21,  1960.  unless  otherwise 
noted. 

§ 1.0-1  Internal  Revenue  Code  of  1954 
and  regulations. 

(a)  Enactment  of  law.  The  Internal 
Revenue  Code  of  1954  which  became  law 
upon  enactment  of  Public  Law  591,  83d 
Congress,  approved  August  16.  1954,  pro- 
vides in  part  as  follows: 


26  CFR  Ch.  I (4-1-03  Edition) 

Be  it  enacted  by  the  Senate  and  House  of  Hep- 
re.s■en^a^^^;e.9  of  the  United  States  of  America  in 
Congress  asseinbled.  That 

(a)  Citation.  (1)  The  provisions  of  this  Act 
set  forth  under  the  heading  "Internal  Rev- 
enue Title"  may  be  cited  as  the  "Internal 
Revenue  Code  of  1954" 

(2)  The  Internal  Revenue  Code  enacted  on 
February  10.  1939.  as  amended,  may  be  cited 
as  the  "Internal  Revenue  Code  of  1939". 

(b)  Publication.  This  Act  shall  be  published 
as  volume  68A  of  the  United  States  Statutes 
at  Large,  with  a comprehensive  table  of  con- 
tents and  an  appendix:  but  without  an  index 
or  marginal  references.  The  date  of  enact- 
ment. bill  number,  public  law  number,  and 
chapter  number,  shall  be  printed  as  a head- 
note. 

(c)  Cross  reference.  For  saving  provisions, 
effective  date  provisions,  and  other  related 
provisions,  see  chapter  80  (sec.  7801  and  fol- 
lowing) of  the  Internal  Revenue  Code  of  1954. 

(d)  Enactment  of  Internal  Revenue  Title  into 
law.  The  Internal  Revenue  Title  referred  to 
in  subsection  (a)(1)  is  as  follows: 

* * * jk-  -A- 

In  general,  the  provisions  of  the  Internal 
Revenue  Code  of  1954  are  applicable  with  re- 
spect to  taxable  years  beginning  after  De- 
cember 31,  1953.  and  ending  after  August  16, 
1954.  Certain  provisions  of  that  Code  are 
deemed  to  be  included  in  the  Internal  Rev- 
enue Code  of  1939.  See  section  7851. 

(b)  Scope  of  regulations.  The  regulations  in 
this  part  deal  with  (1)  the  income  taxes  im- 
posed under  subtitle  A of  the  Internal  Rev- 
enue Code  of  1954.  and  (2)  certain  administra- 
tive provisions  contained  in  subtitle  F of 
such  Code  relating  to  such  taxes.  In  general, 
the  applicability  of  such  regulations  is  com- 
mensurate with  the  applicability  of  the  re- 
spective provisions  of  the  Internal  Revenue 
Code  of  1954  except  that  with  respect  to  the 
provisions  of  the  Internal  Revenue  Code  of 
1954  which  are  deemed  to  be  included  in  the 
Internal  Revenue  Code  of  1939.  the  regula- 
tions relating  to  such  provisions  are  applica- 
ble to  certain  fiscal  years  and  short  taxable 
years  which  are  subject  to  the  Internal  Rev- 
enue Code  of  1939.  Those  provisions  of  the 
regulations  which  are  applicable  to  taxable 
years  subject  to  the  Internal  Revenue  Code 
of  1939  and  the  specific  taxable  years  to 
which  such  provisions  are  so  applicable  are 
identified  in  each  instance.  The  regulations 
in  26  CFR  (1939)  part  39  (Regulations  118)  are 
continued  in  effect  until  superseded  by  the 
regulations  in  this  part.  See  Treasury  Deci- 
sion 6091,  approved  August  16.  1954  (19  FR 
5167.  C.B.  1954-2.  47). 
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Internal  Revenue  Service,  Treasury 

Normal  Taxes  and  Surtaxes 
DETERMINATION  OF  TAX  LIABILITY 
Tax  on  Individuals 

^ 1.1-1  Income  tax  on  individuals. 

(a)  General  rule.  (1)  Section  1 of  the 
Code  imposes  an  income  tax  on  the  in- 
come of  every  individual  who  is  a cit- 
izen or  resident  of  the  United  States 
and,  to  the  extent  provided  by  section 
871(b)  or  877(b).  on  the  income  of  a non- 
resident alien  individual.  For  optional 
tax  in  the  case  of  taxpayers  with  ad- 
justed gross  income  of  less  than  $10,000 
(less  than  $5,000  for  taxable  years  be- 
ginning before  January  1,  1970)  see  sec- 
tion 3.  The  tax  imposed  is  upon  taxable 
income  (determined  by  subtracting  the 
allowable  deductions  from  gross  in- 
come). The  tax  is  determined  in  ac- 
cordance with  the  table  contained  in 
section  1.  See  subparagraph  (2)  of  this 
paragraph  for  reference  guides  to  the 
appropriate  table  for  taxable  years  be- 
ginning on  or  after  January  1,  1964.  and 
before  January  1.  1965.  taxable  years 
beginning  after  December  31.  1964,  and 
before  January  1,  1971.  and  taxable 
years  beginning  after  December  31, 
1970.  In  certain  cases  credits  are  al- 
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lowed  against  the  amount  of  the  tax. 
See  part  IV  (section  31  and  following), 
subchapter  A,  chapter  1 of  the  Code.  In 
general,  the  tax  is  payable  upon  the 
basis  of  returns  rendered  by  persons 
liable  therefor  (subchapter  A (sections 
6001  and  following),  chapter  61  of  the 
Code)  or  at  the  source  of  the  income  by 
withholding.  For  the  computation  of 
tax  in  the  case  of  a joint  return  of  a 
husband  and  wife,  or  a return  of  a sur- 
viving spouse,  for  taxable  years  begin- 
ning before  January  1,  1971.  see  section 
2.  The  computation  of  tax  in  such  a 
case  for  taxable  years  beginning  after 
December  31,  1970,  is  determined  in  ac- 
cordance with  the  table  contained  in 
section  1(a)  as  amended  by  the  Tax  Re- 
form Act  of  1969.  For  other  rates  of  tax 
on  individuals,  see  section  5(a).  For  the 
imposition  of  an  additional  tax  for  the 
calendar  years  1968.  1969,  and  1970.  see 
section  51(a). 

(2)(i)  For  taxable  years  beginning  on 
or  after  January  1.  1964,  the  tax  im- 
posed upon  a single  individual,  a head 
of  a household,  a married  individual 
filing  a separate  return,  and  estates 
and  trusts  is  the  tax  imposed  by  sec- 
tion 1 determined  in  accordance  with 
the  appropriate  table  contained  in  the 
following  subsection  of  section  1: 


Taxable  years  beginning  ; 
in  1964  I 

i 

Taxable  years  beginning  . 
after  1964  but  before 
1971 

Taxable  years  beginning  after  Dec.  31, 
1970  (references  in  this  colunnn  are  to 
the  Code  as  amended  by  the  Tax  Reform 
Act  of  1969) 

Single  individusi  

Sec.  1(a)(1) 

Sec.  1(a)(2) 

Sec.  1(c). 
Sec.  1(b). 
Sec.  1(d). 

Head  of  a household  

Sec.  1(b)(1) 

Sec.  1(b)(2) 

Married  individual  filing  a 
separate  return. 

Sec.  1(a)(1)  

Sec.  1(a)(2) 

Estates  and  trusts  

Sec.  1(a)(1) 

Sec.  1(a)(2) j 

Sec,  1(d). 

(ii)  For  taxable  years  beginning  after 
December  31.  1970,  the  tax  imposed  by 
section  1(d).  as  amended  by  the  Tax  Re- 
form Act  of  1969,  shall  apply  to  the  in- 
come effectively  connected  with  the 
conduct  of  a trade  or  business  in  the 
United  States  by  a married  alien  indi- 
vidual who  is  a nonresident  of  the 
United  States  for  all  or  part  of  the  tax- 
able year  or  by  a foreign  estate  or 
trust.  For  such  years  the  tax  imposed 
by  section  1(c),  as  amended  by  such 
Act,  shall  apply  to  the  income  effec- 
tively connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States 
by  an  unmarried  alien  individual  (other 


than  a surviving  spouse)  who  is  a non- 
resident of  the  United  States  for  all  or 
part  of  the  taxable  year.  See  paragraph 
(b)(2)  of  §1.871-8. 

(3)  The  income  tax  imposed  by  sec- 
tion 1 upon  any  amount  of  taxable  in- 
come is  computed  by  adding  to  the  in- 
come tax  for  the  bracket  in  which  that 
amount  falls  in  the  appropriate  table 
in  section  1 the  income  tax  upon  the 
excess  of  that  amount  over  the  bottom 
of  the  bracket  at  the  rate  indicated  in 
such  table. 

(4)  The  provisions  of  section  1 of  the 
Code,  as  amended  by  the  Tax  Reform 
Act  of  1969,  and  of  this  paragraph  may 
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be  illustrated  by  the  following-  exam- 
ples: 

Example  7.  A.  an  unmarried  individual,  had 
taxable  income  for  the  calendar  year  1964  of 
$15,750.  Accordingly,  the  tax  upon  such  tax- 
able income  would  be  $4,507.50.  computed  as 
follows  from  the  table  in  section  1(a)(1): 


Tax  on  $14,000  (from  tabte) $3,790.00 

Tax  on  $1,750  (at  41  percent  as  determined 
from  the  table)  717.50 


Total  tax  on  $15,750  4,507.50 


Example  2.  Assume  the  same  facts  as  in  ex- 
ample (1).  except  the  figures  are  for  the  cal- 
endar year  1965.  The  tax  upon  such  taxable 
income  would  be  $4,232.50.  computed  as  fol- 
lows from  the  table  in  section  1(a)(2): 


Tax  on  $14,000  (from  table) $3,550.00 

Tax  on  $1,750  (at  39  percent  as  determined 
from  the  table)  682.50 


Total  tax  on  $15,750  4,232.50 


Example  3.  Assume  the  same  facts  as  in  ex- 
ample (1).  except  the  figures  are  for  the  cal- 
endar year  1971.  The  tax  upon  such  taxable 
income  would  be  $3,752.50,  computed  as  fol- 
lows from  the  table  in  section  1(c).  as  amend- 


ed: 

Tax  on  $14,000  (from  table) $3,210.00 

Tax  on  $1,750  (at  31  percent  as  determined 
from  the  table)  542.50 


Total  tax  on  $15,750  3,752.50 


(b)  Citizens  or  residents  of  the  United 
States  liable  to  tax.  In  general,  all  citi- 
zens of  the  United  States,  wherever 
resident,  and  all  resident  alien  individ- 
uals are  liable  to  the  income  taxes  im- 
posed by  the  Code  whether  the  income 
is  received  from  sources  within  or 
without  the  United  States.  Pursuant  to 
section  876,  a nonresident  alien  indi- 
vidual who  is  a bona  fide  resident  of 
Puerto  Rico  during  the  entire  taxable 
year  is,  except  as  provided  in  section 
933  with  respect  to  Puerto  Rican  source 
income,  subject  to  taxation  in  the 
same  manner  as  a resident  alien  indi- 
vidual. As  to  tax  on  nonresident  alien 
individuals,  see  sections  871  and  877. 

(c)  Who  is  a citizen.  Every  person  born 
or  naturalized  in  the  United  States  and 
subject  to  its  jurisdiction  is  a citizen. 
For  other  rules  governing  the  acquisi- 
tion of  citizenship,  see  chapters  1 and  2 
of  title  III  of  the  Immigration  and  Na- 
tionality Act  (8  U.S.C.  1401-1459).  For 
rules  governing  loss  of  citizenship,  see 
sections  349  to  357,  inclusive,  of  such 
Act  (8  U.S.C.  1481-1489),  Schneider  v. 
Rusk,  (1964)  377  U.S,  163,  and  Rev.  Rul. 
70-506,  C.B.  1970-2,  1.  For  rules  per- 


taining to  persons  who  are  nationals 
but  not  citizens  at  birth,  e.g.,  a person 
born  in  American  Samoa,  see  section 
308  of  such  Act  (8  U.S.C.  1408).  For  spe- 
cial rules  applicable  to  certain  expatri- 
ates who  have  lost  citizenship  with  a 
principal  purpose  of  avoiding  certain 
taxes,  see  section  877.  A foreigner  who 
has  filed  his  declaration  of  intention  of 
becoming  a citizen  but  who  has  not  yet 
been  admitted  to  citizenship  by  a final 
order  of  a naturalization  court  is  an 
alien. 

[T.D.  6500.  25  FR  11402.  Nov.  26.  1960.  as 
amended  by  T.D,  7332.  39  FR  44216.  Dec.  23. 
1974] 

$ 1.1-2  Limitation  on  tax. 

(a)  Taxable  years  ending  before  Janu- 
ary 1,  1971.  For  taxable  years  ending  be- 
fore January  1,  1971,  the  tax  imposed  by 
section  1 (whether  by  subsection  (a)  or 
subsection  (b)  thereof)  shall  not  exceed 
87  percent  of  the  taxable  income  for  the 
taxable  year.  For  purposes  of  deter- 
mining this  limitation  the  tax  under 
section  1 (a)  or  (b)  and  the  tax  at  the 
87-percent  rate  shall  each  be  computed 
before  the  allowance  of  any  credits 
against  the  tax.  Where  the  alternative 
tax  on  capital  gains  is  imposed  under 
section  1201(b),  the  87-percent  limita- 
tion shall  apply  only  to  the  partial  tax 
computed  on  the  taxable  income  re- 
duced by  50  percent  of  the  excess  of  net 
long-term  capital  gains  over  net  short- 
term capital  losses.  Where,  for  pur- 
poses of  computations  under  the  in- 
come averaging  provisions,  section 
1201(b)  is  treated  as  imposing  the  alter- 
native tax  on  capital  gains  computed 
under  section  1304(e)(2).  the  87-percent 
limitation  shall  apply  only  to  the  tax 
equal  to  the  tax  imposed  by  section  1. 
reduced  by  the  amount  of  the  tax  im- 
posed by  section  1 which  is  attributable 
to  capital  gain  net  income  for  the  com- 
putation year. 

(b)  Taxable  years  beginning  after  De- 
cember 31,  1970.  If,  for  any  taxable  year 
beginning  after  December  31,  1970,  an 
individual  has  earned  taxable  income 
which  exceeds  his  taxable  income  as 
defined  by  section  1348.  the  tax  imposed 
by  section  1.  as  amended  by  the  Tax 
Reform  Act  of  1969,  shall  not  exceed 
the  sum  computed  under  the  provisions 
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COUNSEL: 

Maclin  P.  Davis,  Jr.,  Waller,  Davis  & Lansden,  Nashville,  for  appellee. 

George  F.  McCanless,  Attorney  General,  Milton  P.  Rice  and  David  M.  Pack, 
Assistant  Attorneys  General,  for  appellant. 

JUDGES:  Mr.  Chief  Justice  Prewitt  delivered  the  opinion  of  the  Court. 

OPINION: 

This  is  a suit  to  recover  $383.78,  penalties  and  interest  claimed  to  be  due  the 
complainant  as  a tax  paid  under  protest.  This  tax  was  paid  pursuant  to  Chapter  252, 
Public  Acts  of  1959,  which  was  declared  unconstitutional  and  void  by  the 
Chancellor  and  this  appeal  by  the  State  resulted. 

It  appears  that  complainant  is  engaged  in  the  business  of  transporting  freight 
by  motor  truck  in  interstate  commerce.  Its  activities  in  Termessee  are  exclusively  in 
interstate  commerce  and  it  has  never  paid  corporation  excise  or  franchise  taxes 
under  Chapters  27  and  29,  Title  67,  Termessee  Code.  The  complainant  realizes  net 
earnings  from  transporting  freight  in  Termessee  in  interstate  commerce.  After  the 
enactment  of  Chapter  252,  Public  Acts  of  1959,  the  State  demanded  the  sum  of 
$383.78,  penalties  and  interest. 

On  October  15,  1959,  the  complainant  paid  the  tax,  penalties  and  interest  to 
the  defendant  under  protest  and  then  brought  this  suit  for  the  recovery  of  the 
amount  so  paid  as  authorized  by  Section  67-2305,  T.C.A.  conceiving  said 
assessment  and  collection  to  be  unjust  and  illegal  on  the  ground  that  said  statute  is 
unconstitutional  and  void. 

The  complainant  claims  that  under  Article  II,  Section  28,  of  the  Constitution 
of  Termessee,  all  property  must  be  taxed  according  to  its  value,  and  taxes  must  be 
equal  and  uniform  throughout  the  State.  The  only  exceptions  relate  to  privilege 
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taxes  on  income  derived  from  stocks  and  bonds  that  are  not  taxed  ad  valorem. 

It  is  contended  that  a tax  purporting  to  be  on  the  privilege  of  owning 
property  or  deriving  income  from  property  is,  in  substance  and  effect,  a property 
tax  and  not  a privilege  tax  within  Article  II,  Section  28. 

The  statute  under  which  the  tax  here  involved  was  assessed  and  collected 
provides  in  part  as  follows: 

"This  tax  shall  not  be  construed  as  a tax  on  the  privilege  of  carrying  on 
business  in  Tennessee,  the  same  being  upon  the  privilege  of  being  in  receipt 
of  or  realizing  net  earnings  in  Tennessee  * * *." 

It  appears  from  the  foregoing  quotation  that  the  tax  levied  by  Chapter  252  of  the 
Public  Acts  of  1959  undertakes  to  place  a tax  on  income  on  net  earnings  in 
Tennessee,  and  complainant  contends  that  said  Chapter  252  seeks  to  impose  a tax 
not  authorized  by  but  in  violation  of  Article  II,  Section  28,  of  the  Constitution  of 
Tennessee. 

The  particular  portion  of  Section  28,  Article  II,  involved  is  as  follows: 

"The  Legislature  shall  have  power  to  levy  a tax  upon  incomes  derived  from 
stocks  and  bonds  that  are  not  taxed  ad  valorem." 

In  the  leading  case  oiEvans  v.  McCabe,  164  Term.  672,  678,  52  S.  W.2d  159, 
160,  the  Court  stated: 

"The  language  is,  not  that  the  Legislature  shall  levy  a tax  upon  such 
incomes,  but  shall  have  power  to  levy  the  tax. 

"If  the  income  tax  is  a property  tax,  the  authority  to  discriminate  between 
incomes  arising  from  particular  stocks  and  bonds  and  incomes  arising  from 
other  sources  makes  of  the  income  tax  clause  an  exception  to  the  equality 
and  uniformity  clause.  If  the  income  tax  is  a privilege  tax,  the  authority  to 
tax  incomes  upon  prescribed  conditions  makes  of  the  clause  an  exception  to 
the  unconditional  and  unlimited  authority  to  tax  privileges  generally. 

* * * 

"It  therefore  seems  to  us,  treating  the  assailed  tax  as  a property  tax,  upon 
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principles  too  well  established  by  authority  to  be  challenged,  that  when  the 
Constitution  by  way  of  exception  to  a general  provision  against  inequality  in 
taxation  conferred  upon  the  Legislature  the  power  to  tax  incomes  of  only 
one  class,  that  instrument  necessarily  denied  to  the  Legislature  the  power  to 
tax  incomes  of  other  classes.  * * *" 

"*  * * That  section  of  the  Constitution,  however,  only  authorized  the 
Legislature  to  tax  incomes  in  so  far  as  they  were  'derived  from  stocks  and 
bonds  that  are  not  taxed  ad  valorem.'  If  the  Convention  of  1870 
contemplated  an  income  tax  as  a privilege  tax  it  must  have  included  the 
income  tax  clause  as  a limitation  on  the  power  to  levy  such  a tax.  From  such 
a viewpoint  this  clause  is  an  exception  or  a proviso.  The  clause  was 
certainly  not  designed  to  confer  an  additional  power  of  privilege  taxation. 
The  preceding  clause,  in  terms  as  broad  as  possible,  had  countenanced  the 
power  of  the  Legislature  to  tax  every  privilege.  The  intent,  however,  was 
that  only  the  incomes  mentioned  should  be  taxed." 

The  defendant  contends  that  the  tax  is  a privilege  tax  because  the  Legislature 
has  designated  the  receipt  or  realizing  of  earnings  or  income  as  a privilege. 
Defendant  cites  numerous  cases  supporting  the  contention  that  the  Legislature  can 
name  anything  to  be  a privilege  and  then  tax  it. 

It  cannot  be  denied  that  the  Legislature  can  name  any  privilege  a taxable 
privilege  and  tax  it  by  means  other  than  an  income  tax,  but  the  Legislature  cannot 
name  something  to  be  a taxable  privilege  unless  it  is  first  a privilege. 

In  the  present  case  the  statute  itself  provides  that  the  tax  shall  not  be 
construed  as  a tax  on  the  privilege  of  carrying  on  a business  in  Tennessee,  but 
expressly  provides  that  the  tax  shall  be  upon  the  privilege  or  being  in  receipt  of  or 
realizing  net  earnings  in  Tennessee,  which,  it  appears  to  us,  is  an  income  tax  not 
authorized  by  Article  II,  Section  28  of  the  Constitution  above  referred  to. 

Realizing  and  receiving  income  or  earnings  is  not  a privilege  that  can  be 

taxed. 

"A  privilege  is  whatever  business,  pursuit,  occupation,  or  vocation,  affecting 
the  public,  the  Legislature  chooses  to  declare  and  tax  as  such."  Corn  et  al. 
V.  Fort,  170  Tenn.  577,  385,  95  S.W.2d  620,  623,  106A.L.R.  647. 

"Privileges  are  special  rights,  belonging  to  the  individual  or  class,  and  not  to 
the  mass;  properly,  an  exemption  from  some  general  burden,  obligation  or 
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duty;  a right  peculiar  to  some  individual  or  body."  Lonas  v.  State,  50  Term. 
287,  307. 

Since  the  right  to  receive  income  or  earnings  is  a right  belonging  to  every  person, 
this  right  cannot  be  taxed  as  privilege. 

It  results  that  we  find  no  error  in  the  decree  of  the  Chancellor  holding  the 
Act  in  question  invalid  and  it  is  affirmed. 
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Subchapter  A — Crimes 

Part  I.  General  provisions. 

Part  II.  Penalties  applicable  to  certain  taxes. 

PART  I— GENERAL  PROVISIONS 

Sec.  7201.  Attempt  to  evade  or  defeat  tax. 

Sec,  7202.  Willful  failure  to  collect  or  pay  over  tax. 

Sec.  7203.  Willful  failure  to  file  return,  supply  information,  or  pay  tax. 
Sec.  7204.  Fraudulent  statement  or  failure  to  make  statement  to  em- 
ployees. 

Sec.  7205.  Fraudulent  withholding  exemption  certificate  or  failure  to 
supply  information. 

Sec.  7206.  Fraud  and  false  statements. 

Sec.  7207.  Fraudulent  returns,  statements,  or  other  documents. 

Sec.  7208.  Offenses  relating  to  stamps. 

Sec.  7209.  Unauthorized  use  or  sale  of  stamps. 

Sec.  7210.  Failure  to  obey  summons. 

Sec.  7211.  False  statements  to  purchasers  or  lessees  relating  to  tax. 
Sec.  7212.  Attempts  to  interfere  with  administration  of  internal  reve- 
nue laws. 

Sec.  7213.  Unauthorized  disclosure  of  information. 

Sec.  7214.  Offenses  by  officers  and  employees  of  the  United  States. 
Sec.  7215.  Offenses  with  respect  to  collected  taxes. 

Sec.  7216.  Disclosure  or  use  of  information  by  preparers  of  returns. 

[Sec.  7201] 

SEC.  7201.  ATTEMPT  TO  EVADE  OR  DEFEAT  TAX. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  or  defeat  any  tax 
imposed  by  this  title  or  the  payment  thereof  shall,  in  addition  to  other  penalties 
provided  by  law,  be  guilty  of  a felony  and,  upon  conviction  thereof,  shall  be 
fined  not  more  than  $10,000,  or  imprisoned  not  more  than  5 years,  or  both,  to- 
gether with  the  costs  of  prosecution. 

Source:  Secs.  145(a)  (In  part),  145(b)  (in  part),  1821(a)(1)  (in  part).  1821(a)(2) 

part).  153(d)  (In  part),  340  (In  part).  894  (In  part).  1821(b)(4),  2557(b)(2)  (In 

(b)(2)(B)  (in  part),  894(b)(2)(C)  (in  part).  2557(b)(3)  (in  part),  2656(f),  2707 

part).  937  (In  part),  1024(a)  (in  part).  (b)  (in  part),  2707(c)  (in  part),  3^(e) 

1024(b),  1718(a)  (In  part),  1718(b)  (in  (in  part).  1939  Code. 

[Sec.  7202] 

SEC.  7202.  WILLFUL  FAILURE  TO  COLLECT  OR  PAY  OVER  TAX. 

Any  person  required  under  this  title  to  collect,  account  for,  and  pay  over 
any  tax  imposed  by  this  title  who  willfully  fails  to  collect  or  truthfully  account 
for  and  pay  over  such  tax  shall,  in  addition  to  other  penalties  provided  by  law, 
be  guilty  of  a felony  and,  upon  conviction  thereof,  shall  be  fined  not  more  than 
$10,000,  or  imprisoned  not  more  than  5 years,  or  both,  together  with  the  costs 
of  prosecution. 

Source:  Secs.  145(b)  (in  part).  894(b)(2)  1 (2)  (in  part),  2557(b)(3)  (in  part),  2707 

(C)  (in  part),  1718(b)  (in  part),  1821(a)  I (c)  (in  part),  1939  Code. 

[See.  7203] 

SEC.  7203.  WILLFUL  FAILURE  TO  FILE  RETURN,  SUPPLY  INFOR- 
MATION,  OR  PAY  TAX. 

Any  person  required  under  this  title  to  pay  any  estimated  tax  or  tax,  or 
required  by  this  title  or  by  regulations  made  under  authority  thereof  to  nlake 
a return  (other  than  a return  required  under  authority  of  section  6015),  keep  any 
records,  or  supply  any  information,  who  willfully  fails  to  pay  such  estimated  tax 
or  tax,  make  such  return,  keep  such  records,  or  supply  such  information,  at  the 
time  or  times  required  by  law  or  regulations,  shall,  in  addition  to  other  penalties 

Internal  Revenue  Code  S0C.  7203 


5 3 3 4 


1954  Code — Subtitle  F,  Ch.  7 5 A,  Part  1 


provided  by  law,  be  guilty  of  a misdemeanor  and,  upon  conviction  thereof,  shall 
be  fined  not  more  than  $10,000,  or  imprisoned  not  more  than  1 year,  or  both, 
together  with  the  costs  of  prosecution. 

Source;  Secs.  145(a),  154(d),  340,  894(b)(2)(B),  937,  1024(a),  1718(a),  1821(a)(1),  2557 
(b)(2),  2707(b),  3604(c),  1939  Code. 


Sec.  as 

Amendments ; amended  effective : 

R L.  90-364,  § 103(e)(5)  1-1-68 


after  “section  6015*'  in  the  third  line. 
Effective  with  respect  to  taxable  years 
beginning  after  December  31,  1967. 


P.  Ja.  90-364,  g 103(e)(5): 

Amended  Code  Sec.  7203  by  deleting  “or 
section  6016“  which  formerly  appeared 


SEC.  7204.  FRAUDULENT  STATEMENT  OR  FAILURE  TO  MAKE 
STATEMENT  TO  EMPLOYEES. 

In  lieu  of  any  other  penalty  provided  by  law  (except  the  penalty  provided 
by  section  6674)  any  person  required  under  the  provisions  of  section  6051  to 
furnish  a statement  who  willfully  furnishes  a false  or  fraudulent  statement  or 
who  willfully  fails  to  furnish  a statement  in  the  manner,  at  the  time,  and  showing 
the  information  required  under  section  6051,  or  regulations  prescribed  thereunder, 
shall,  for  each  such  offense,  upon  conviction  thereof,  be  fined  not  more  than 
$1,000,  or  imprisoned  not  more  than  1 year,  or  both. 

Source:  Sec.  1634(a),  1939  Code,  substantially  unchanged. 


SEC.  7205.  FRAUDULENT  WITHHOLDING  EXEMPTION  CERTIF- 
ICATE  OR  FAILURE  TO  SUPPLY  INFORMATION. 


Any  individual  required  to  supply  information  to  his  employer  under  section 
3402  who  willfully  supplies  false  or  fraudulent  information,  or  who  willfully 
fails  to  supply  information  thereunder  which  would  require  an  increase  in  the 
tax  to  be  withheld  under  section  3402,  shall,  in  lieu  of  any  other  penalty  pro- 
vided by  law  (except  the  penalty  provided  by  section  6682),  upon  conviction 
thereof,  be  fined  not  more  than  $500,  or  imprisoned  not  more  than  1 year,  or  both. 
Source:  Sec.  1626(d),  1939  Code,  substantially  unchanged. 


Sec.  ss 

Amendments : amended  effective ; 

P.  L.  89-368,  § 101(e) ...  


P.  L.  89-368,  g 101(e) : 

Amended  Code  Sec.  7205  by  substituting 
“3402“  for  “3402(f)"  and  by  substituting 


“any  other  penalty  provided  by  law  (ex- 
cept the  penalty  provided  by  section  6682)“ 
for  “any  penalty  otherwise  provided",  ef- 
fective with  respect  to  remuneration  paid 
after  April  30,  1966. 


SEC.  7206.  FRAUD  AND  FALSE  STATEMENTS. 

Any  person  who — 

(1)  Declaration  under  penalties  of  perjury. — Willfully  makes  and  sub- 
scribes any  return,  statement,  or  other  document,  which  contains  or  is  veri- 
fied by  a written  declaration  that  it  is  made  under  the  penalties  of  perjury, 
and  which  he  does  not  believe  to  be  true  and  correct  as  to  every  material 
matter;  or 

Source:  Sec.  3809(a),  1939  Code. 

(2)  Aid  or  assistance. — Willfully  aids  or  assists  in,  or  procures,  counsels, 
or  advises  the  preparation  or  presentation  under,  or  in  connection  with  any 
matter  arising  under,  the  internal  revenue  laws,  of  a return,  affidavit,  claim, 
or  other  document,  which  is  fraudulent  or  is  false  as  to  any  material  matter, 
whether  or  not  such  falsity  or  fraud  is  with  the  knowledge  or  consent  of 
the  person  authorized  or  required  to  present  such  return,  affidavit,  claim,  or 
document;  or 

Senrce:  Sec.  3793(b),  1939  Code. 


(3)  Fraudulent  bonds,  permits,  and  entries. — Simulates  or  falsely  or 
fraudulently  executes  or  signs  any  bond,  permit,  entry,  or  other  document 
required  by  the  provisions  of  the  internal  revenue  laws,  or  by  any  regulation 
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Subtitle  F — Procedure  and  Administration 

Chapter  61.  Information  and  returns. 

Chapter  62.  Time  and  place  for  paying  tax. 

Chapter  63.  Assessment. 

Chapter  64.  Collection. 

Chapter  65.  Abatements,  credits,  and  refunds. 

Chapter  66.  Limitations. 

Chapter  67.  Interest. 

Chapter  68.  Additions  to  the  tax,  additional  amounts,  and  assessable 
penalties. 

Chapter  69.  General  provisions  relating  to  stamps. 

Chapter  70.  Jeopardy,  bankruptcy  and  receiverships. 

Chapter  71.  Transferees  and  fiduciaries. 

Chapter  72.  Licensing  and  registration. 

Cliapter  73.  Bonds. 

Chapter  74.  Closing  agreements  and  compromises. 

Chapter  75.  Crimes,  other  offenses,  and  forfeitures. 

Chapter  76.  Judicial  proceedings. 

Chapter  77.  Miscellaneous  provisions. 

Chapter  78.  Discovery  of  liability  and  enforcement  of  title. 

Chapter  79.  Definitions. 

Chapter  80.  General  rules. 

CHAPTER  61— INFORMATION  AND  RETURNS 

Subchapter  A.  Returns  and  records. 

Subchapter  B.  Miscellaneous  provisions. 

Subchapter  A — Returns  and  Records 

Part  I.  Records,  statements,  and  special  returns. 

Part  II.  Tax  returns  or  statements. 

Part  III.  Information  returns. 

Part  IV.  Signing  and  verifying  of  returns  and  other  documents. 

Part  V.  Time  for  filing  returns  and  other  documents. 

Part  VI.  Extension  of  time  for  filing  returns. 

Part  VII.  Place  for  filing  returns  or  other  documents. 

PART  I— RECORDS,  STATEMENTS,  AND 
SPECIAL  RETURNS 

Sec.  6001.  Notice  or  regulations  requiring  records,  statements,  and  special 
returns. 

[Sec.  6001] 

SEC.  6001.  NOTICE  OR  REGULATIONS  REQUIRING  RECORDS, 
STATEMENTS,  AND  SPECIAL  RETURNS. 

Every  person  liable  for  any  tax  imposed  by  this  title,  or  for  the  collection 
thereof,  shall  keep  such  records,  render  such  statements,  make  such  returns,  and 
comply  with  such  rules  and  regulations  as  the  Secretary  or  his  delegate  may  from 
time  to  time  prescribe.  Whenever  in  the  judgment  of  the  Secretary  or  his  delegate 
it  is  necessary,  he  may  require  any  person,  by  notice  served  upon  such  person  or 
by  regulations,  to  make  such  returns,  render  such  statements,  or  keep  such  rec- 
ords, as  the  Secretary  or  his  delegate  deems  sufficient  to  show  whether  or  not 
such  person  is  liable  for  tax  under  this  title. 

Source;  Secs.  51,  54(a),  (b).  821(d),  1007  (d),  2594(a),  2653(b),  2709.  2724,  3220(e), 

(a),  (b).  1720,  1835,  1928(b),  2302(c),  3233(a),  3603,  1939  Code,  substantially 

2303(c).  2322(c).  2324  , 2352(c),  2555.  2569  unchanged. 
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PART  II— TAX  RETURNS  OR  STATEMENTS 

Subpart  A.  General  requirement. 

Subpart  B.  Income  tax  returns. 

Subpart  C Estate  and  gift  tax  returns. 

Subpart  D.  Miscellaneous  provisions. 


Subpart  A — General  Requirement 

Sec.  6011.  General  requirement  of  return,  statement,  or  list. 


[Sec.  6011] 

SEC.  6011.  GENERAL  REQUIREMENT  OF  RETURN,  STATEMENT, 
OR  LIST. 


[Sec.  6011(a)] 

(a)  General  Rule. — When  required  by  regulations  prescribed  by  the  Secretary 
or  his  delegate  any  person  made  liable  for  any  tax  imposed  by  this  title,  or  for 
the  collection  thereof,  shall,  make  a return  or  statement  according  to  the  forms 
and  regulations  prescribed  by  the  Secretary  or  his  delegate.  Every  person  re- 
quired to  make  a return  or  statement  shall  include  therein  the  information  required 
by  such  forms  or  regulations. 


Source : Secs.  47(a) , 51  (In  part) , 143(c) 
(in  part),  215(a)  (in  part),  217  (In  part), 
235  (in  part),  251(g)  (In  part),  1420(c) 
(in  part),  1530(b)  (in  part),  1604(a)  (in 
part),  1642  (in  part),  1700(c)(2)  (in 
part),  1700(d)(2)  (in  part),  1700(e)(2) 
(in  part),  1716(a)  (in  part),  1852(a)  (in 
part),  1902(a)(1)  (in  part),  2403(a) 


(In  part),  2451(a)  (In  part),  2471  (In 
part),  2701  (in  part),  3272(a)  (in  part), 
3310(a)  and  (b)  (in  part),  3310(f)(1) 
(in  part),  3448(a)  (In  part).  3461  Un 
part),  3467(b)  (In  part),  3469(d)  (in 
part),  3475(c)  (in  part),  3491(a) 
(in  part),  3611(a)(1)  (in  part).  1939 
Code. 


[Sec. 6011(b)] 

(b)  Identification  of  Taxpayer. — The  Secretary  or  his  delegate  is  authorized 
to  require  such  information  with  respect  to  persons  subject  to  the  taxes  imposed 
by  chapter  21  or  cliapter  24  as  is  necessary  or  helpful  in  securing  proper  identifi- 
cation of  such  persons. 

Source:  New, 


[Sec.  6011(c) — Repealed] 

Caut/on;  Section  6011(c)  was  repealed,  effective  6-22-6S, 
by  P,  L.  89-44,  Sec,  101(b)(6).'] 


Sec.  as 

Amendments:  amended  effective: 

P.  L.  89^.  § 101(b)(6)  6-22-^5 

P.  L.  85-859.  § 161 1-1-59 


P.  L.  89-44,  § 101(b)(6): 

Repealed  Sec.  6011(c)  which  read  as 
follows: 

"(c)  Return  of  Retailers  Excise  Taxes 
by  Suppliers. — 

"(1)  General  rule. — Under  regulations 
prescribed  by  the  Secretary  or  his  dele- 
gate, the  Secretary  or  his  delegate  may 
enter  into  an  agreement  with  any  supplier 
with  respect  to  any  retailers  excise  tax 
Imposed  by  chapter  31  (not  including  the 
taxes  imposed  by  section  4041),  whereby 
such  supplier  will  be  liable  to  return  and 
pay  such  tax  (for  the  period  for  which 
such  agreement  is  In  effect)  for  the  per- 
son who  (without  regard  to  this  subsec- 
tion) Is  required  to  return  and  pay  such 
tax.  Except  as  provided  in  the  regulations 
prescribed  under  this  subsection — 

Sec.  6011(a) 


"(A)  all  provisions  of  law  (including 
penalties)  applicable  in  respect  of  the  r>er- 
son  who  (without  regard  to  this  subsec- 
tion) is  required  to  return  and  pay  the 
tax  shall  apply  to  the  supplier  entering 
into  the  agreement,  and 

"(B)  the  person  who  (without  regard  to 
this  subsection)  is  required  to  return  and 
pay  such  tax  shall  remain  subject  to  all 
provisions  of  law  (including  penalties) 
applicable  in  respect  of  such  person. 

"(2)  Limitations  on  agreement  authority 
in  the  case  of  house-to-house  salesmen  — 

In  the  case  of  sales,  by  house-to-house 
salesmen,  of  articles  subject  to  tax  under 
chapter  31  (other  than  section  4041)  which 
are  supplied  by  a manufacturer  or  dis- 
tributor. if  the  manufacturer  or  distributor 
establishes  the  retail  list  price  at  which 
such  articles  are  to  be  sold,  the  Secretary 
or  his  delegate  shall  not,  as  a condition  to 
entering  into  an  agreement  under  para- 
graph (1).  require — 

"(A)  that  such  house-to-house  salesmen 
execute  powers  of  attorney  making  such 
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manufacturer  or  distributor  an  agent  for 
the  return  and  payment  of  such  tauc, 

**(B)  that  the  manufacturer  or  distribu- 
tor make  separate  returns  with  respect  to 
each  such  house-to-house  salesman,  or 
“(C)  that  the  manufacturer  or  distribu- 
tor assume  any  liability  for  tax  on  articles 


supplied  by  any  person  other  than  such 
manufacturer  or  distributor/' 

P.  L.  85-859,  8 161: 

Redesignated  subsection  (c)  of  Sec.  6011 
as  subsection  (d)  and  added  new  subsec- 
tion (c)  to  read  as  above. 


[Sec.  6011(d)] 

(cl)  Interest  Equalization  Tax  Returns,  etc. — 

(1)  In  general. — 

(A)  Every  person  shall  make  a return  for  each  calendar  quarter 
during  wliich  he  incurs  liability  for  the  tax  imposed  by  section  4911, 
or  would  so  incur  liability  but  for  the  provisions  of  section  4918.  The 
return  shall,  in  addition  to  such  other  information  as  the  Secretary  or 
his  delegate  may  by  regulations  require,  include  a list  of  all  acquisitions 
made  by  such  person  during  the  calendar  quarter  for  which  exemption 
is  claimed  under  section  4918  accompanied  by  a copy  of  any  return  made 
during  such  quarter  under  subparagraph  (B).  No  return  or  accompany- 
ing evidence  shall  be  required  under  this  paragraph,  in  connection  with 
atiy  acquisition  with  respect  to  which — 

(i)  an  lET  clean  confirmation  is  obtained  in  accordance  with 
the  provisions  of  section  4918(b), 

(ii)  a validation  certificate  described  in  section  4918(b)  issued 
to  the  person  from  whom  such  acquisition  was  made  is  obtained, 
and  such  certificate  was  filed  in  accordance  with  the  requirements 
prescribed  by  the  Secretary  or  his  delegate,  or 

(iii)  a validation  certificate  was  obtained  by  the  acquiring  per- 
son after  such  acquisition  and  before  the  date  prescribed  by  section 
6076(a)  for  the  filing  of  the  return, 

nor  shall  any  such  acquisition  be  required  to  be  listed  in  any  return  made 
under  this  paragraph. 

(B)  Every  person  who  incurs  liability  for  the  tax  imposed  by  sec- 
tion 4911  shall,  if  he  disposes  of  the  stock  or  debt  obligation  with  respect 
to  which  such  liability  was  incurred  prior  to  tlie  filing  of  the  return 
required  by  subparagraph  (A)  (unless  such  disposition  is  made  under  cir- 
cumstances which  entitle  such  person  to  a credit  under  the  provisions  of 
section  4919),  make  a return  of  such  tax. 

(2)  Information  returns  of  commerci.^l  banks. — Every  United  States 
person  (as  defined  in  section  4920(a)(4))  which  is  a commercial  bank  shall 
file  a return  with  respect  to  loans  and  commitments  to  foreign  obligors  at 
such  times,  in  such  manner,  and  setting  forth  such  information  as  the  Secre- 
tary or  his  delegate  shall  by  forms  and  regulations  prescribe. 

(3)  Reporting  requirements  for  certain  members  of  exchanges  and 
assckhations. — Every  member  or  member  organization  of  a national  securities 
exchange  or  of  a national  securities  association  registered  with  the  Securities 
and  Exchange  Commission,  which  is  not  subject  to  the  provisions  of  section 
4918(c),  shall  keep  such  records  and  file  such  information  as  the  Secretary 
or  his  delegate  may  by  forms  or  regulations  prescribe  in  connection  with 
acquisitions  and  sales  effected  by  such  member  or  member  organization,  as  a 
broker  or  for  his  own  account,  of  stock  of  a foreign  issuer  or  debt  obligations 
of  a foreign  obligor — 

(A)  with  respect  to  which  a validation  certificate  described  in  sec- 
tion 4918(b)(1)(A)  has  been  received  by  such  member  or  member 
organization;  or 

(B)  with  rc.^pcct  to  which  an  acquiring  United  Stales  person  is 
subject  to  the  tax  imposed  by  section  4911. 
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Sec.  as 

Amendments;  amended  effective: 

P.  L.  91-128.  U 4(f), 

4(g)  

P.  L.  90-59,  § 4(b).  ....  

P.  L.  88-563.  § 3(a).  ..  . 


P.  L.  91-128,  «§4(f),  4(g): 

P.  L.  91-128,  § 4(f),  amended  Code  Sec. 
6011(d)(1)(B)  by  inserting  "(unless  such 
disposition  is  made  under  circumstances 
which  entitle  such  person  to  a credit  under 
the  provisions  of  section  4919)*’  after  "sub- 
paragraph  (A).’’ 

P.  L.  91-128,  § 4(g),  amended  Code  Sec. 
6011(d)(3)  to  read  as  above,  effective  with 
respect  to  acquisitions  made  after  Novem- 
ber 26,  1969.  Prior  to  amendment.  Code 
Sec.  6011(d)(3)  read  as  follows: 

(3)  Reporting  requirements  for  members 
of  exchanges  and  associations. — Every 
member  or  member  organization  of  a na- 
tional securities  exchange  or  of  a national 
securities  association  registered  with  the 
Securities  and  Exchange  Commission  shall 
keep  such  records  and  file  such  informa- 
tion diS  the  Secretary  or  his  delegate  may 
by  regulations  prescribe  in  connection  with 
acquisitions  and  sales  effected  by  such 
member  or  member  organization  as  a 
broker,  and  acquisitions  made  for  the  ac- 
count of  such  member  or  member  organiza- 
tion, of  stock  or  debt  obligations — 

(A)  as  to  which  a certificate  of  American 
ownership  or  blanket  certificate  of  Ameri- 
cem  ownership  is  executed  and  filed  with 
such  member  or  member  organization  as 
prescribed  under  section  4918(e) ; and 

(B)  as  to  which  a written  confirmation 

is  furnished  to  a United  States  person  stat- 
ing that  the  acquisition—  j 

(i)  in  the  case  of  a transaction  on  a na- 
tional securities  exchange,  was  made  sub- 
ject to  a special  contract,  or 

(II)  in  the  case  of  a transaction  not  on 
a national  securities  exchange,  was  from  a 
person  who  had  not  filed  a certificate  of 
American  ownership  with  respect  to  such 


stock  or  debt  obligation  or  a blanket  cer- 
tificate of  American  ownership  with  respect 
to  the  account  from  which  such  stock  or 
debt  obligation  was  sold. 

P.  Jj,  90-59,  8 4(b): 

Amended  Code  Sec.  6011(d)(1)  to  read 
as  above,  effective  with  respect  to  acquisi- 
tions of  stock  and  debt  obligations  made 
after  July  14,  1967.  Prior  to  amendment, 
Sec.  6011(d)(1)  read  as  follows; 

"(1)  IN  GENERAL. — Every  person  shall 
make  a return  for  each  calendar  quarter 
during  which  he  Incurs  liability  for  the  tax 
imposed  by  section  4911,  or  would  so  incur 
liability  but  for  the  provisions  of  section 
4918.  The  return  shall,  in  addition  to  such 
other  information  as  the  Secretary  or  his 
delegate  may  by  regulations  require.  In- 
clude a list  of  all  acquisitions  made  by  such 
person  during  the  calendar  quarter  which 
are  exempt  under  the  provisions  of  section 
4918,  and  shall,  with  respect  to  each  such 
acquisition,  be  accompanied  either  (A)  by 
a certificate  of  American  ownership  which 
complies  with  the  provisions  of  section 
4918(e),  or  (B)  in  the  case  of  an  acquisi- 
tion for  which  other  proof  of  exemption  is 
permitted  under  section  4918(f),  by  a state- 
ment setting  forth  a summary  of  the  evi- 
dence establishing  such  exemption  and  the 
reasons  for  the  person’s  inability  to  estab- 
lish prior  American  ownership  under  sub- 
section (b),  (c),  or  (d)  of  section  4918. 
No  return  or  accompanying  evidence  shall 
be  required  under  this  paragraph  in  con- 
nection with  any  acquisition  with  respect 
to  which  a written  confirmation,  furnished 
in  accordance  with  the  requirements  de- 
scribed in  section  4918(c)  or  (d).  is  treated 
as  conclusive  proof  of  prior  American  own- 
ership: nor  shall  any  such  acquisition  be 
required  to  be  listed  In  any  return  made 
under  this  paragraph." 

P.  L.  88-563,  9 3(a)  : 

Added  Code  Sec.  6011(d)  and  redesig- 
nated former  Sec.  6011(d)  as  6011(e). 
The  first  period  for  which  returns  shall  be 
made  shall  be  the  i>eriod  commencing  July 
19,  1963.  and  ending  at  the  close  of  the 
calendar  quarter  in  which  the  enactment 
of  this  Act  occurs,  September  2,  1964. 


[Sec.  6011(e)] 

(e)  Returns,  Etc.,  of  DISCS  and  Former  DISCS. — 

(1)  Records  and  information. — A DISC  or  former  DISC  shall  for 
the  taxable  year — 

(A)  furnish  such  information  to  persons  who  were  shareholders 
at  any  time  during  such  taxable  year,  and  to  the  Secretary  or  his 
delegate,  and 

(B)  keep  such  records,  as  may  be  required  by  regulations  pre- 
scribed by  the  Secretary  or  his  delegate. 

(2)  Returns. — A DISC  shall  file  for  the  taxable  year  such  returns  as 
may  be  prescribed  by  the  Secretary  or  his  delegate  by  forms  or  regulations. 

P.  L.  92-178,  § 504(a): 

Added  new  Code  Sec.  6011(e)  and  rede- 
signated former  Code  Sec.  6011(e)  to  be 
C^de  Sec.  6011(f).  Effective  date  is  gov- 
erned by  the  effective  date  for  Code  Sec. 


Amendments : 
P.  L.  92-178. 


bee.  as 

amended  effective : 


§ 504(a). . 


Sec.  6011(e) 
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[Sec.  6011(f)] 

(f)  Income,  Estate,  and  Gift  Taxes. — 

For  requirement  that  returns  of  income,  estate,  and  gift  taxes  be  made 


whether  or  not  there  is  tax  liability, 
Sec,  as 

Amendments:  amended  effective; 

P.  L.  92-178,  § 5(H(a).  . 

P.  L.  88-563,  5 3(a)....  

P.  L.  85-859,  5 161 1-1-59 


P.  L.  92-178,  § 504(a) : 

Prior  tx)  redeslgnatlon  by  5 504(a),  sub- 
section (t)  of  Code  Sec.  6011  was  subsec- 
tion (e). 


see  sections  6012  to  6019,  inclusive. 

P.  L.  88-563,  § 3(a); 

Prior  to  redesignation  by  § 3(a),  sub- 
section (e)  of  Sec.  6011  was  subsection  (d). 

P.  I..  85-359,  8 161: 

Prior  to  redesignation  by  5 161,  subsec- 
tion (d)  of  Sec.  6011  was  subsection  (c). 


Subpart  B — Income  Tax  Returns 

Sec.  6012.  Persons  required  to  make  returns  of  income. 

Sec.  6013.  Joint  returns  of  income  tax  by  husband  and  'wife. 
Sec.  6014.  Income  tax  return — tax  not  computed  by  taxpayer. 
Sec.  6015.  Declaration  of  estimated  income  tax  by  individuals. 
Sec.  6017.  Self-employment  tax  returns. 

Sec,  601 7 A.  Place  of  residence. 


[Sec.  6012] 

SEC.  6012.  PERSONS  REQUIRED  TO  MAKE  RETURNS  OF  INCOME. 

[Sec.  6012(a)] 

(a)  General  Rule. — Returns  with  respect  to  income  taxes  imder  subtitle  A 
shall  be  made  by  the  following: 

(1) (A)  Every  individual  having  for  the  taxable  year  a gross  income  of 
$750  or  more,  except  that  a return  shall  not  be  required  of  an  indmdual 
(other  than  an  individual  referred  to  in  section  142(b)) — 

(i)  who  is  not  married  (determined  by  applying  section  143(a)) 
and  for  the  taxable  year  has  a gross  income  of  less  than  $2,050,  or 

(ii)  who  is  entitled  to  make  a joint  return  under  section  6013 
and  whose  gross  income,  when  combined  with  the  gross  income  of 
his  spouse,  is,  for  the  taxable  year,  less  than  $2,8(K)  but  only  if  such 
individual  and  his  spouse,  at  the  close  of  the  taxable  year,  had  the 
same  household  as  their  home. 

Clause  (ii)  shall  not  apply  if  for  the  taxable  year  such  spouse  makes  a 
separate  return  or  any  other  taxpayer  is  entitled  to  an  exemption  for 
such  spouse  under  section  151(e). 

(B)  The  $2,050  amount  specified  in  subparagraph  (A)(i)  shall  be 
increased  to  $2,800  in  the  case  of  an  individual  entitled  to  an  additional 
personal  exemption  under  section  151(c)(1),  and  the  $2,800  amount 
specified  in  subparagraph  (A)(ii)  shall  be  increased  by  $750  for  each 
additional  personal  exemption  to  which  the  individual  or  his  spouse  is 
entitled  under  section  151(c); 

(C)  Every  individual  having  for  the  taxable  year  a gross  income  of 
$750  or  more  and  to  whom  section  141(e)  (relating  to  limitations  in 
case  of  certain  dependent  taxpayers)  applies; 

(2)  Every  corporation  subject  to  taxation  under  subtitle  A; 

(3)  Every  estate  the  gross  income  of  which  for  the  taxable  year  is  $600 
or  more; 

(4)  Every  trust  having  for  the  taxable  year  any  taxable  income,  or 
having  gross  income  of  $600  or  over,  regardless  of  the  amount  of  taxable 
income;  and 

(5)  Every  estate  or  trust  of  which  any  beneficiary  is  a nonresident  alien; 
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(1)  no  joint  return  shall  be  made  if  either  the  husband  or  wife  at  any 
time  during  the  taxable  year  is  a nonresident  alien; 

(2)  no  joint  return  shall  be  made  if  the  husband  and  wife  have  different 
taxable  years;  except  that  if  such  taxable  years  begin  on  the  same  day  and 
end  on  different  days  because  of  the  death  of  either  or  both,  then  the  joint 
return  may  be  made  with  respect  to  the  taxable  year  of  each.  The  above 
exception  shall  not  apply  if  the  surviving  spouse  remarries  before  the  close  of 
his  taxable  year,  nor  if  the  taxable  year  of  either  spouse  is  a fractional  part 
of  a year  under  section  443  (a)  (1) ; 


(3)  in  the  case  of  death  of  one  spouse  or  both  spouses  the  joint  return 
with  respect  to  the  decedent  may  be  made  only  by  his  executor  or  admin- 
istrator; except  that  in  the  case  of  the  death  of  one  spouse  the  joint  return 
may  be  made  by  the  surviving  spouse  with  respect  to  both  himself  and  the 
decedent  if  no  return  for  the  taxable  year  has  been  made  by  the  decedent,  no 
executor  or  administrator  has  been  appointed,  and  no  executor  or  admin- 
istrator is  appointed  before  the  last  day  prescribed  by  law  for  filing  the  return 
of  the  surviving  spouse.  If  an  executor  of  administrator  of  the  decedent  is 
appointed  after  the  making  of  the  joint  return  by  the  surviving  spouse,  the 
executor  or  administrator  may  disaffirm  such  joint  return  by  making,  within 
1 year  after  the  last  day  prescribed  by  law  for  filing  the  return  of  the  sur- 
viving spouse,  a separate  return  for  the  taxable  year  of  the  decedent  with 
respect  to  which  the  joint  return  was  made,  in  which  case  the  return  m?de 
by  the  survivor  shall  constitute  his  separate  return. 

Source:  Sec.  51(b),  1939  Code. 

[Sec.  6013(b)] 

(b)  Joint  Return  After  Filing  Separate  Return. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  if  an  individual  has 
filed  a separate  return  for  a taxable  year  for  which  a joint  return  could  have 
been  made  by  him  and  his  spouse  under  subsection  (a)  and  the  time  pre- 
scribed by  law  for  filing  the  return  for  such  taxable  year  has  expired,  such 
individual  and  his  spouse  may  nevertheless  make  a joint  return  for  such  tax- 
able year.  A joint  return  filed  by  the  husband  and  wife  under  this  subsection 
shall  constitute  the  return  of  the  husband  and  wife  for  such  taxable  year,  and 
all  payments,  credits,  refunds,  or  other  repayments  made  or  allowed  with 
respect  to  the  separate  return  of  either  spouse  for  such  taxable  year  shall  be 
taken  into  account  in  determining  the  extent  to  which  the  tax  based  upon  the 
joint  return  has  been  paid.  If  a joint  return  is  made  under  this  subsection, 
any  election  (other  than  the  election  to  file  a separate  return)  made  by  either 
spouse  in  his  separate  return  for  such  taxable  year  with  respect  to  the  treat- 
ment of  any  income,  deduction,  or  credit  of  such  spouse  shall  not  be  changed 
in  the  making  of  the  joint  return  where  such  election  would  have  been  ir- 
revocable if  the  joint  return  had  not  been  made.  If  a joint  return  is  made 
under  this  subsection  after  the  death  of  cither  spouse,  such  return  with  re- 
spect to  the  decedent  can  be  made  only  by  his  executor  or  administrator. 

(2)  Limitations  for  making  of  election. — The  election  provided  for  in 
paragraph  (1)  may  not  be  made — 


(A)  unless  there  is  paid  in  full  at  or  before  the  time  of  the  filing  of 
the  joint  return  the  amount  shown  as  tax  upon  such  joint  return;  or 

(B)  after  the  expiration  of  3 years  from  the  last  date  prescribed  by 
law  for  filing  the  return  for  such  taxable  year  (determined  without  regard 
to  any  extension  of  time  granted  to  either  spouse);  or 


(C)  after  there  has  been  mailed  to  either  spouse,  with  respect  to 
such  taxable  year,  a notice  of  deficiency  under  section  6212,  if  the  spouse, 
as  to  such  notice,  files  a petition  with  the  Tax  Court  of  the  United  States 
within  the  time  prescribed  in  section  6213;  or 


(D)  after  either  spouse  has  commenced  a suit  in  any  court  for  the 
recovery  of  any  part  of  the  tax  for  such  taxable  year;  or 
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Closing  agreements,  compromises 


tion  6159  before  such  rejection  is  communicated  to  the 
taxpayer;  and 

(2)  which  allow  a taxpayer  to  appeal  any  rejection  of  such 
offer  or  agreement  to  the  Internal  Revenue  Service  Office 
of  Appeals. 


In  1998,  P.L.  105-206,  Sec.  3462(a),  added  subscc.  (c) . - . Sec. 
3462(c)(1),  added  subsec.  (d),  effective  for  proposed  offcrs-in*com- 
promise  and  uistallment  agreements  submitted  after  7/22/98. 

In  1996,  P.L.  104-168,  Sec.  503(a).  substituted  “$50,000.  However, 
such  compromise  shall  be  subject  to  continuing  quality  review  by 
the  Sccre^.”  for  “S500."  in  subsec.  (b).  effective  7/30/96. 

In  1976,  P.L.  94-455.  Sec.  1906<bXl3XA).  substituted  “Secretary” 
for  “Seoeti^  or  his  delegate”  each  place  it  appeared  in  Code  Sec. 
7122,  effective  2/1/77. 


Sec.  7123.  Appeals  dispute  resolution  procedures. 

(a)  Early  referral  to  appeals  procedures. 

The  Secretary  shall  prescribe  procedures  by  which  any 
taxpayer  may  request  early  referral  of  1 or  more  unresolved 
issues  from  the  examination  or  collection  division  to  the  In- 
ternal Revenue  Service  Office  of  Appeals. 

(b)  Alternative  dispute  resedution  procedures. 

(1)  Mediation.  The  Secretary  shall  prescribe  procedures 
under  which  a taxpayer  or  the  Internal  Revenue  Service 
Office  of  Appeals  may  request  non-binding  mediation  on 
any  issue  unresolved  at  the  conclusion  of— 

(A)  appeals  procedures;  or 

' 0^)  unsuccessful  attempts  to  enter  into  a closing  agree- 
ment under  section  7121  or  a compromise  under  section 
7122. 

(2)  Arbitration.  The  Secretary  shall  establish  a pilot  pro- 
gram under  which  a taxpayer  and  the  Internal  Revenue 
Service  Office  of  Appeals  may  jointly  request  binding  ar- 
bitration on  any  issue  unresolved  at  the  conclusion  of — 

(A)  appeals  procedures;  or 

(B)  unsuccessful  attempts  to  enter  into  a closing  agree- 
ment under  section  7121  or  a compromise  under  section 
7122. 


. In  1998,  P.L.  105-206.  Sec.  3465(aXD.  added  Code  Sec.  7123,  ef- 
fective 7/22/98. 

— PI..  105-206,  Sec.  3465(b)  and  (c),  of  this  Act,  reads  as  fol- 
lows: 

“(b)  Appeals  officers  in  each  State.  The  Commissioner  of  Inter- 
nal Revenue  shall  ensure  that  an  appeals  officer  is  regularly  availa- 
ble within  each  State. 

“(c)  Appeals  videoconferencing  alteraative  for  rural  areas.  The 
Commissioner  of  Internal  Revenue'  shall  consider  the  use  of  the 
videoconferencing  of  appeals  conferences  between  appeals  officers 
and  taxpayers  seeking  appeals  in  rural  or  remote  areas.” 

Sec.  7124.  Cross  references. 

For  criminal  penalties  for  concealment  of  property,  false 
statement,  or  falsifying  and  destroying  records,  in  connection 
with  any  closing  agreement,  compromise,  or  offer  of  com- 
promise, see  section  7206. 


In  1998,  P.L.  105-206.  Sec.  3465(aXl).  redesignated  Code  Sec. 
7123  as  Code  Sec.  7124,  effective  7/22/98. 

In  15^82,  P.L.  97-258,  Sec.  3(fX12),  deleted  “(a)  Criminal  penal- 
ties{.]”  and  repealed  subsec.  (b),  effective  9/13/82. 

Prior  to  repeal,  subsec.  (b)  read  as  follows: 

Compivouses  ifier  Judgwent.  For  oompromises  after  judgment, 
see  R.S.  3469  (31  U.S.C.  194).” 


CHAPTER  75.— CRIMES,  OTHER  OFFENSES  AND 
FORFEITURES 

Subchapter 

A.  Crii^. 

B.  Other  offenses.  . 

C.  F(»feitures. 


D.  Miscellaneous  penalty  and  forfeiture  provisions. 

Subebapter  A. — Crimes 
Part 

I.  General  provisions, 
n.  Penalties  applicable  to  certain  taxes. 

PART  I. —GENERAL  PROVISIONS 
Sec. 

7201.  Attempt  to  evade  or  defeat  tax. 

7202.  Willful  failure  to  collect  or  pay  over  tax. 

7203.  Willful  failure  to  file  return,  supply  information,  or 

pay  tax. 

7204.  Fraudulent  statement  or  failure  to  make  statement  to 

employees. 

7205.  Fraudulent  withholding  exemption  certificate  or  fail- 

ure to  supply  information. 

7206.  Fraud  and  false  statements. 

7207.  Fraudulent  returns,  statements,  or  other  documents. 

7208.  Offenses  relating  to  stamps. 

7209.  Unauthorized  use  or  sale  of  stamps. 

7210.  Failure  to  obey  sununons. 

7211.  False  statements  to  purchasers  or  lessees  relating  to 

tax.  ■ 

7212.  Attempts  to  interfere  with  administration  of  internal 

revenue  laws. 

7213.  Unauthorized  disclosure  of  information. 

721 3A.  Unauthorized  inspection  of  returns  or  return  infor- 
mation. 

7214.  Offenses  by  officers  and  employees  of  the  United 

States. 

7215.  Offenses  with  respect  to  collected  taxes. 

7216.  Disclosure  or  use  of  information  by  preparers  of  re- 

turns. 

7217.  Prohibition  on  executive  branch  influence  over  tax- 

payer audits  and  other  investigations. 

7217.  Repealed. 


In  1998,  PX.  105-206.  Sec.  1 105(b).  added  item  7217. 

In  1997,  P.L.  105-35.  See.  2(bX2).  added  item  7213A 
In  1982,  P.X  97-248.  Sec.  357(b)aX  deleted  item  7217. 

Prior  to  deletion  item  7217  read  as  follows: 

“7217.  Civil  damages  for  unauthorized  disclosure  of  returns  and  re- 
turn information.” 

In  1976,  P.X  94-455,  Sec.  1202(c)(2).  added  item  7217. 

Id  1971,  P.X  92-178,  Sec.  316(b).  added  item  7216. 

In  1958,  P.L.  85-321,  added  item  7215.  (Chapter  78  is  effective  as 
set  forth  in  Code  Sec.  7851(aX6))- 

Sec.  7201.  Attempt  to  evade  or  defeat  tax. 

Any  person  who  willfully  attempts  in  any  manner  to 
evade  or  defeat  any  lax  imposed  by  this  title  or  the  payment 
thereof  shall,  in  addition  to  other  penalties  provided  by  law, 
be  guilty  of  a felony  and,  upon  conviction  thereof,  shall  be 
fined  not  more  than  $100,000  ($500,000  in  the  case  of  a cor- 
poration), or  imprisoned  not  more  than  5 years,  or  both,  to- 
gether with  the  costs  of  prosecution. 


In  1982,  P.X  97-248.  Sec.  329(a),  substituted  “$100,000  ($500,000 
in  the  case  of  a coipocatioa)”  for  “$10,000”  in  Code  Sec.  7201,  ef- 
fective for  offenses  cominini»I  after  9/3/82. 

Sec.  7202.  Willfti]  failure  to  collect  or  pay  over  tax. 

Any  person  required  under  this  title  to  collect,  account  for, 
and  pay  over  any  tax  imposed  by  this  title  who  willfully 
fails  to  collect  or  truthfully  account  for  and  pay  over  such 
tax  shall,  in  addidon  to  other  penalties  provided  by  law,  be 


9,334 


174 


Crimes  and  forfeitures 


Code  Sec.  7206(5)(B) 


guilty  of  a felony  and»  upon  conviction  thereof,  shall  be 
fined  not  more  than  $10,(XX),  or  imprisoned  not  more  than  5 
years,  or  both,  together  with  the  costs  of  prosecution. 

Sec.  7203.  Willful  failure  to  file  return,  supply  informa- 
tion,  or  pay  tax. 

Any  person  required  under  this  title  to  pay  any  estimated 
tax  or  tax,  or  required  by  this  title  or  by  regulations  made 
under  authority  thereof  to  make  a return,  keep  any  records, 
or  supply  any  information,  who  willfully  fails  to  pay  such 
estimated  tax  or  tax,  make  such  return,  keep  such  records,  or 
supply  such  information,  at  the  time  or  times  required  by 
law  or  regulations,  shall,  in  addition  to  other  penalties  pro- 
vided by  law,  be  guilty  of  a misdemeanor  and,  upon  convic- 
tion thereof,  shall  be  fined  not  more  than  $25,000  ($100,000 
in  the  case  of  a corporation),  or  imprisoned  not  more  than  1 
year,  or  both,  together  with  the  costs  of  prosecution.  In  the 
case  of  any  person  with  respect  to  whom  there  is  a failure  to 
pay  any  estimated  tax,  this  section  shall  not  apply  to  such 
person  with  respect  to  such  failure  if  there  is  no  addition  to 
tax  under  section  6654  or  6655  with  respect  to  such  failure. 
In  the  case  of  a willful  violation  of  any  provision  of  section 
60501,  the  first  sentence  of  this  section  shall  be  applied  by 
substituting  “felony”  for  “misdemeanor”  and  “5  years”  for 
“1  year”. 


In  1990,  P.L.  lOi-647.  Sec.  3303(a),  substituted  “by  substituting 
‘felony’  for  ‘misdemeanor’  and”  for  “by  substituting”  in  the  last 
sentence  of  Code  Sec.  7203.  effective  for  actions  and  failures  to  act 
occurring  after  1 1/29/90. 

In  1988,  P.L.  100^90.  Sec.  760t(aX2KB).  added  the  last  sentence 
of  Code  Sec.  7203,  effective  for  actions  after  11/18/88. 

In  1984,  P.L.  ^-369,  Sec.  412(b)(9),  deleted  “(other  than  a return 
required  under  authority  of  section  601 S)”  after  “to  make  a return” 
in  Code  Sec.  7203,  efl^tive  for  tax.  yrs.  begin,  after  12/31/84. 

In  1982,  P.L.  97-248.  Sec.  327,  added  the  last  sentence  to  Code 
Sec.  7203,  effective  9/3/82. 

— P.L.  97-248.  Sec.  329(b),  subsUtulcd  “$25,000  ($100,000  in  the 
case  of  a corporation)”  for  “$10,0(X)”  in  Code  Sec.  7203.  effective 
for  offenses  committ^  after  9/3^2. 

In  1968,  PI.:  90-364.  Sec.  103.  deleted  “or  section  6016”  at  end 
of  parenthetical  phrase,  effective  for  tax.  yrs.  begin,  after  12/31/67. 

For  special  provision  on  effective  date,  see  Sec.  104  of  the  P.  L.. 
reproduced  after  Code  Sec.  6425. 

Sec.  7204.  Fraudulent  statement  or  failure  to  make 
statement  to  employees. 

In  lieu  of  any  other  penalty  provided  by  law  (except  the 
penalty  provided  by  section  6674)  any  person  required  under 
the  provisions  of  section  6051  to  furnish  a statement  who 
willfully  furnishes  a false  or  fraudulent  statement  or  who 
willfully  fails  to  furnish  a statement  in  the  manner,  at  the 
time,  and  showing  the  information  required  under  section 
6051,  or  regulations  prescribed  thereunder,  shall,  for  each 
such  offense,  upon  conviction  thereof,  be  fined  not  more 
than  $1,0(X),  or  imprisoned  not  more  than  1 year,  or  both. 
Sec.  7205.  Fraudulent  withholding  exemption  certificate 
or  failure  to  supply  information. 

(a)  Withholding  on  wages. 

Any  individual  required  to  supply  information  to  his  em- 
ployer under  section  3402  who  willfully  supplies  false  or 
fraudulent  information,  or  who  willfully  fails  to  supply  infor- 
mation thereuhder  which  would  require  an  increase  in  the 
tax  to  be  withheld  under  section  3402,  shall,  in  addition  to 
any  other  penalty  provided  by  law,  upon  conviction  thereof, 
be  fined  not  more  than  $1,0C^,  or  imprisoned  not  more  than 
1 year,  or  both. 

(b)  Backup  withholding  on  interest  and  dividends. 

If  any  individual  willfully  makes  a false  certification 
under  paragraph  (1)  or  (2)(C)  of  section  3406(d),  then  such 
individual  shall,  in  addition  to  any  other  penalty  provided  by 


law,  upon  conviction  thereof,  be  fined  not  more  than  $1,000, 
or  imprisoned  not  more  than  1 year;  or  both. 

Id  1989,  PX.  101<>239,  See.  771  }(bX2),  uncDded  subsec.  (b).  effec- 
tive for  returns  and  statements  the  due  date  for  which  (determined 
without  regard  lb  extensions)  is  after  12/31/89. 

Prior  to  amendment  subsec.  <b)  read  as  follows: 

*‘(b)  Backup  witbboidiag  oa  interest  and  dividends. 

"If  any  individual  wUliully  makes  — 

“(I)  any  false  certification  or  affirmation  on  any  sutemenl  re- 
quired by  a payor  in  order  lo  meet  the  due  diligence  requirements 
of  section  6671^),  or 

“(2)  a false  certification  under  pangraph  (1)  or  (2X0  of  section 
3406(d), 

then  such  individual  shall,  in  addition  to  any  other  penalty  provided 
by  law.  upon  conviction  thereof,  be  fined  not  more  than  $1.0(X).  or 
imprison^  .not  more  than  1 year,  or  both.” 

In  1984,  P.L.  98-3^,  Sec.  159(aXl).  *nd  (2).  substituted  “in  addi- 
tion to”  for  “in  lieu  of”  each  place  it  appeared  In  Code  Sec.  7205, 
and  deleted  “(except  the  penalty  provkM  by  section  6682)“  each 
place  it  ai^iea^  in  Code  Sec.  7205,  effective  for  actions  and  fail- 
ures to  act  occurring  after  7/18/84. 

In  1983,  P.L.  98-67,  Sec.  I07(bXl).  substituted  “(a)  Withholding 
on  wages.  Any  individual”  for  “Any  individual”  in  Code  Sec. 

7205  ...  Sec.  l07(bX2).  added  subsec.  (b).  effective  8/5/83. 

In  1981,  P.L.  97-34.  Sec.  721(b).  substituted  “SI.OOO”  for  “$500”, 
effeaive  for  acts  and  failures  to  act  after  12/31/81. 

In  1966,  P.L.  89-368.  subsUlutcd  “3402”  for  “3402(0",  and  sub- 
stituted “ocher  penalty  provided  by  law  (except  the  penalty  pro- 
vided in  section  6682)”  for  “penalty  otherwise  provided." 


Sec.  7206.  Fraud  and  false  statements. 

Any  person  who — 

(1)  Declaration  under  penalties  of  perjury.  Willfully 
makes  and  subscribes  any  return,  statement,  or  other  docu- 
ment, which  contains  or  is  verified  by  a written  declara- 
tion that  it  is  made  under  the  penalties  of  perjury,  and 
which  he  does  not  believe  to  be  true  arid  correct  as  to 
every  material  matter,  or 

(2)  Aid  or  assistance.  Willfully  aids  or  assists  in,  or  pro- 
cures, counsels,  or  advises  the  preparation  or  presentation 
under,  or  in  connection  with  any  matter  arising  under,  the 
internal  revenue  laws,  of  a return,  affidavit,  claim,  or  other 
document,  which  is  fraudulent  or  is  false  as  to  aiiy  mate- 
rial matter,  whether  or  not  such  falsity  or  fraud  is  with  the 
knowledge  or  amsent  of  the  person  authorized  or  required 
to  present  such  return,  affidavit,  claim,  or  document;  or 

(3)  Fraudulent  bonds,  permits,  ilnd  entries.  Simulates  or 
falsely  or  . fraudulently  executes  or  signs  any  bond,  permit, 
entry,  or  other  document  required  by  the  provisions  of  the 
internal  revenue  laws,  or  by  any  regulation  made  in  pursu- 
ance thereof,  or  procures  the  same  to  be  falsely  or  fraudu- 
lently executed,  or  advises,  aids  in,  or  connives  at  such 
execution  thereof;  or 

(4)  Removal  or  concealment  with  intent  to  defraud. 
Removes,  deposits,  or  conceals,  or  is  concerned  in  remov- 
ing, depositing,  or  concealing,  any  goods  or  commodities 
for  or  in  respect  whereof  any  tax  is  or  shall  be  imposed, 
or  any  property  upon  which  levy  is  authorized  by  section 
6331,  with  intent  to  evade  or  defeat  the  assessment  or  col- 
lection of  any  tax  imposed  by  this  title;  or 

(5)  Compromises  and  closing  agreements.  In  connection 
with  any  compromise  under  section  7122,  or  offer  of  such 
compromise,  or  in  connection  with  any  closing  agreement 
under  section  7121,  or  offer  to  enter  into  any  such  agree- 
ment, willfully — 

(A)  Concealment  of  property.  Conceals  from  any  officer 
or  employee  of  the  United  States  any  property  belong- 
ing to  the  estate  of  a taxpayer  or  other  person  liable  in 
respect  of  the  tax,  or 

(B)  Withholding,  falsifying,  and  destroying  records.  Re- 
ceives, withholds,  destroys,  mutilates,  or  falsifies  any 
book,  document,  or  record,  or  makes  any  false  state- 
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Subtitle  F.— Procedure  and  Administration 
Chapter 

61.  InfoimkioD  and  returns. 

62.  Time  and  place  for  paying  tax. 

63.  Assessment. 

64.  Collection. 

65.  Abatements,  credits,  and  refunds. 

66.  imitations. 

67.  Int^st.  ‘ 

68.  Additions  to  the  tax,  additional  amounts,  and  assessable 

• penalties. 

69.  General  provisions  relating  to  stamps, 

70.  Jeopardy,  receiverships,  etc. 

71.  Transferees  and  fiduciaries. 

72.  Licensing  and  registration. 

73.  Bonds. 

74.  Closing  agreements  and  compromises. 

75.  Crimes,  other  offenses,  and  forfeitures. 

76.  Judicial  proceedings. 

77.  Miscellaneous  provisions. 

78.  Discovery  of  liability  and  enforcement  of  title. 

79.  Definitions. 

80.  CJeneral  Rules. 

In  1980,  PX.  9<^S89.  Sec.  6(gX3)(E),  amended  item  for  chapter 
70. , 

Prior  to  amendment,  item  70  read  as  follows: 

*70.  Jeopardy,. bankruptcy,  and  receiverships.** 


CHAPTER  61.— INFORMATION  AND  RETURNS 
Subcha^ter 

A.  Retjijrns  an 

B.  Misoellaneous  provisions.' 

Part 

1.  Records,  statements,  and  special  returns, 
n.  Tax  returns  or  statements, 
m.  Jnfomiation  returns. 

rv.  Signing  arid  verifying  of  returns  and  other  documents. 

V.  Time  for  filing  returns  and  other  documents. 

VI.  Extension  of  time  for  filing  returns. 

Vn.  Place  for  filing  reUims  or  other  documents. 

PART  I.— RECORDS,  STATEMENTS,  AND  SPECIAL 
RETURNS 

Sec. 

6001.  Notice  or  regulations  requiring  records,  statements, 
and  special  returns. 

Sec.  Notice  or  regulations  requiring  records, 

statements,  and  special  returns. 

Every  person  liable  for  any  tax  imposed  by  this  title,  or 
for  the  collection  thereof,  sjiall  keep  such  records,  render 
such  statements,  make  such  returns,  and  comply  with  such 
rules  and  regulations  as  the  Secretary  may  from  time  to  time 
prescribe,  l^iioever  in  the  judginent  of  the  Secretary  it  is 
necess^,  he  may  require  any  person,  by  notice  served  upon 
such  pi^on  or  by  .regulations,  to  make  such  returns,  render 
such  statements,  or  keep  such  records,  as  the  Secretary 
deems  sufficient  to  show  whether  or  not  such  person  is  lia- 
ble for  under  this  title.  The  only  records  which  an  em- 
ployer shall  be  required  to  keep  under  this  section  in  connec- 


tion with  charged  tips  shall  be  charge  receipts,  records 
necessary  to  comply  with  section  6053(c),  and  oopies  of 
statements  furnish^  by  employees  under  section  ^53(a). 


In  1984,  P.L.  98-369,  Sec.  219.  provides; 

“Sec.  219.  Clarjfication  OF  Authortty  to  Require  Certain  In- 
formation. 

**Nothing  in  any  provision  of  law  shall  be  construed  to  prevent 
the  Secretary  of  the  Treasury  or  his  delegate  from  requiring  (from 
time  to  time)  life  insuraiKc  companies  to  provide  such  data  with  re- 
spect to  tax^le  years  begiiming  before  January  1,  1984,  as  may  be 
necessary  to  cany  out  the  provisions  of  section  809  of  such  Code 
(as  added  by  this  title).” 

in  1982,  P.L.  97-248,  Sec.  314(d),  added  records  necessary  to 
comply  with  section  6053(c),”  a^r  “charge  receipts”  in  Code  Sec. 
6001,  effective  for  calends  yrs.  begin,  after  12/31/82. 

In  1978,  PJL.  95-600.  Sec.  501(a),  added  a new  sentence  to  the  end 
of  Code  Sec.  6(X)1,  effective  for  payments  nuide  after  12/31/7$. 

In  1976,  P.L.  94-455,  Sec.  1906(b)(13KA),  substituted  “Secretary” 
for  “Secretary  or  his  delegate”  each  place  it  appeared  in  Code  Sec. 
6001.  effective  2/1/77. 


PART  II. --TAX  RETURNS  OR  STATEMENTS 
Subpait 

A.  General  requirement. 

B.  Income  tax  returns. 

C.  Returns  relating  to  transfers  during  life  or  at  death. 

D.  Miscellaneous  provisions. 

Subpart  A. — General  Requirement 
Sec. 

6011.  General  requirement  of  return,  statement,  or  list. 

Sec.  6011.  General  requirement  of  return,  statement,  or 
list. 

(a)  General  rule. 

When  required  by  regulations  presaibed  by  the  Secretary 
any  person  made^  liable  for  any  tax  imposed  by  this  title,  or 
with  respect  to  the  collection  thereof , shall  make  a return  or 
statement  according  to  the  forms  and  regulations  prescribed 
by  the  Secretary:  Every  person  required  to  iriake  a return  or 
statement  shall  include  therein  the  information  required  by 
such  forms  or  regulations. 

(b)  Identin<^ti6n  of  taxpayer. 

The  Secretary  is  authorized  to  require  such  information 
with  respect  to  persons  subject  to  the  taxes  imposed  by 
chapter  21  or  chapter  24  as  is  necessary  or  helpful  in  secur- 
ing proper  identification  of  such  persons. 

(c)  Returns,  etc.,  of  DISCs  and  former  DISCs  and  FSC’s 

and  former  FSC’s. 

(1)  Records  and  information.  A DISC  or  former  DISC 
or  a FSC  or  former  FSC  shall  for  the  taxable  year — 

(A)  furnish  such  information  to  persons  who  were 
shareholders  at  any  time  during  such  taxable  year,  and 
to  the  Secretary,  and 

(B)  keep  such  records,  as  may  be  required  by  regula- 
tions prescribed  by  the  Secretary. 

(2)  Returns.  A DISC  shall  file  for  the  taxable  year  such 
returns  as  may  be  prescribed  by  the  Secretary  by  forms  or 
regulations. 

(d)  Authority  to  require  information  concerning  section 

912  allowances. 

The  Secretary  may  by  regulations  require  any  individual 
who  receives  allowances  which  are  excluded  from  gross  in- 
come under  section  912  i^r  any  taxable  year  to  include  on 
his  return  of  the  taxes  imposed  by  subtitle  A for  such  taxa- 
ble year  such  information  with  respect  to  the  amount  and 
type  of  such  allowances  as  the  Secretary  determines  to  be 
appropriate. 
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Code  Sec.  6011(e) 


Information  afnd  returns 


(e)  Regulations  requiring  returns  on  magnetic  media,  etc. 

(1)  In  general.  The  Secretary  shall  prescribe  regulations 
providing  standards  for  determining  which  returns  must  be 
filed  on  magnetic  media  or  in  other  machine-readable 
form.  The  Secretary  may  not  require  returns  of  any  tax 
imposed  by  subtitle  A on  individuals,  estates,  and  trusts  to 
be  other  than  on,  paper  forms  supplied  by  the  S^ietary. 

(2)  Requirements  of  regulations.  In  prescribing  regula- 
tions under  paragraph  (1),  the  Secretary’ — 

(A)  shall  not  require  any  person  to  ^e  returns  on  mag- 
netic media  unless  such  person  is  required  to  file  at 
least  250  returns  during  &e  calendar  year,  and 

(B)  shall  take  into  accoimt  (among  other  relevant  fac- 
tors) the  ability  of  the,  taxpayer  to  comply  at  reasonable 
cost  with  the  requirements  of  such  regulations. 

Notwithstanding  ^e  preceding  setiterice,  the  Secretary 
shall  require  partnerships  having  more  thm  100  partners 
to  file  returns  on  magnetic  media. 

(f)  Promotion  of  electronic  filing. 

(1)  In  generaL  The  Secret^  is  authorized  to  promote  the 
benefits  of  and  encourage  the  use  of  electronic  tax  admin- 
istration programs,  as  they  become  available,  through  the 
use  of  mass  communications  and  other  means. 

(2)  Incentives.  The  Secretary  may  implement  procedures 

to  provide  for  the  payihent  of  appropriate  incentives  for 
electronically  filed  returns.  * : ' 

(g)  Income,  estate,  and  gift  taxes. 

For  requirement  that  returns  of  income,  estate^  and  gift 
taxes  be  made  whether  or  not  there  is  tax  liability,  see  subr 
parts  B and  C. 


ln  ‘l^  PJL.  105>266.  ^.  :206i(c),  redesi^iated  subsec.  (f)  sis^(g): 
and  add^  new  subsec.  (0.  effective  1/22J9&. 

— PX.  105-206,  Sec.  6012(e),  substituted  “beginning’^  for  Vending 
on  or”  in  Sec.  1226  of  P.L,  105-34,  see  below. 

In.  15^,  PX:  105-34,  Sec.  1224,  add^  the  sentence  to  the  end  of 
para.  (eX2),  effective  fas  amended  by  Sec.  6012(d)  of  105-206,  see 
above]  for  partnership  tax.  yrs.  begin,  after  12/31/^.  : . 

In  1!>89,  PX.  I0I-239,  Sec.  771IHa).  amended  subsec.  (e),  effective 
for  letunis  the  due  for  whi^  (determined  without  regardl  to 
extensions)  is  after  12/31/89. 

Prior  to  amendment,  subsec.  (e)  read  as  follows:  - • . ' • ' 

“(e)  Regulations  requiring  returns  on  magnetic  tape,  etc. 

“(1)  In  general.  The  Secretary  shall  prescribe  regulations  provid- 
ing standards  for  determining  which  returns  must  be  filed  on  mag- 
netic media  w hi  other  machine-readable  form.  The  Secreta^  may 
not  require  returns  of  any  tax  imposed  by  subtitle  A on  individuals, 
estates,  and  trusts  to  be  other  than  on  paper  forms  supplied  by  the 
Secretary.  In  prescribing  such  regulations,  the  Secretary  shall  take 
into  account  (among  o£er  relevant  factors)  the  ability  of  the  tax- 
payer to  comity  at  reasonable  cost  with  su^  a filing  requirement. 
“(2)  Certain  returns  must  be  filed  on  magnetic  media. 

“(A)  In  general,  in  the  case  of  any  person  who  is  required  to  file 
returns  under  sections  6042(a),  6044(a),  and  6049(a)  with  respect  to 
more  than  50  payees  for  any  calendar  year,  all  returns  under  such 
sections  shall  be  on  magnetic  media. 

“(B)  Hardship  exception.  Subparagr^  (A)  shall  not  apply  to 
any  person  for  any  period  if  such  person  establishes  to  the  satisfac- 
tion of  the  Secretary  that  its  application  to  such  person  for  such  pe- 
riod would  result  in  undue  hardship.” 

In  1988,  P.L  100-647,  Sec.  1015(^1).  substituted  “with  respect  to 
the  collection  thereof’  for  “ftM*  the  collection  thereof”  in  sub^. 
(a),  effective  on  I1/KV88. 

In  1986,  P.L.  99-514,  Sec.  1899A(52),  substituted  “subpaxts  B and 
C”  for  “sections  6012  to  6019,  inclusive"  in  subsec.  (f),  effective 
KV22/86. 

In  1984,  PX.  9^369:  Sec.  801(dXI2)(A),  added  “or  a FSC  or  for- 
mer FSC”  after  “former  DISC”  in  para,  (c)(1)  . Sec. 
80I(dX12XB),  added  “and  ^'s^and  foi^  pSC’s”  after  “For- 
mer DlSCs”  in  the  heading  of  ^ibsec.  (c),  effective  for  transac- 
tions after  12/31/84,  in  tax.  yrs.  end.  after  12/3 1-/84.  - ‘ 

In  1983,  PX!  98-67,  109(a).  amended  subsec.  (e),  effective  for 

payments  made  afifec  12/31/83;  Sea  109(b)  of  Una  Aa  provides:  * 

“(b)  jStydy  of  wage  rptums  oo  magnetic.ftpa;^, . , . ^ . 

“(l);$tudy.X.llie  Secretary  of  foe  Treasury,  in  consultation  with 
the  Secretary  of  Heslfo  and  Huxm  Services,  shall  oondubt  a study 
of  the  feasilMlity  of  requiring  persons  to  file,  on  magnetic  mecUa;  ■ 


returns  under  section  601 1 of  the  Intern^  Revenue  Code  of  1954 
containing  information  described  in  section  6051(a)  of  such  Code 
(relating  to  W-2s). 

“(2)  Report  to  Congress. — Not  lat^  than  July  1,  1984.  the  Sec- 
retary of  foe  Treasury  shall  submit  to 'foe  Committee  on  Ways  and 
Means  of  foe  House  of  Rqnesentativea  and  the  Ccvninictec  on  H- 
naix:e  of  the  Senate  foe  results  of  the  study  conducted  under  para- . 
graph  (1).” 

Prior  to  amendment,  sub^.  (e)  read  as  follows; 

“(e)  Regulations  requiring  repims  on  mapierifi  tape,  etc..  . 

“The  Secretary  shall  prescribe  regufations  ^vidhtg  stiuidards  for 
determining  which  returns  must  be  filed  on  magnetic  media*  dr  in 
other  machine-readable  fonn.  The  Searet^  may  not  require  returns 
of  any  tax  imposed  by  subtitle  A on  individuals,  estates,  and  trusts 
to  be  other  than  forms  luppUed  by  foe  Secretary.  In  pre-' 

scribing  such  regul^ons,  the  Seaetary  shall  take  into  account 
(among  other  relevant  factors)  the  ability  of  foe  taxpayo*  to  comply 
at  a reasonable  cost  with  raefa  a fUmg  requirement.”^ 

In  1982,  PX.  Sn-2A8,  Sec.  319,.  rddesignated  subsea  (e)  m subqec^ : 
(0  and  added  new  subsec.  (e),  efifectiye  ^/3/8X  ^ 

In  1978;  PX.  95-615,  Sec.  207(c).  redesignated  sub^.  (d)  as  sub- 
sec. (e)  and  added  new  subsec.  (d);  effective  fc^  tax.  yrs.  t^gin.  af- 
ter 12/31/77. 

In  1976,  PX.  94-455,  Sec.  , 190^X10XA)(ii),  deleted  subsea  (d) 
and  ledestgDated  subset  (e)  and  (0  as  suteecs:  (c)  and  (d),  respec- 
tively . . . 1906(bX13XA),  substituted  “Secretary”  for  “Sccre-  • 

tary  or  his  delegate”  e^  place  it  a{^)earcd  in  Code  Sec.  601 1,  ef- 
fective 2/1/77. 

Prior  to  deletion  subsec.  (d)  read  as  follows;  ' . : . ^ 

“(d)  Interest  equalization  tax  retiuns,.  etc. 

“(I)  In  general. 

“(A)  Every  person  shall  make  a return  for  each  calendar  quarter  ■ 
during  which  he  incurs  liability  for  the  tax  imposed  by:  section  : 
491 1,  or  would  so  incur  liability  but  for  the  provisions  of  section 
4918.  The  return  shall,  in  addition  to  stxfo,ofoCT.  infofinati<Hi  as  the 
Secretary  or  his  'defeg^  inay  rc^gulatibm  include  a list 

of  all  acquisitions made  by  such  person  during  tte  calendar  quarter 
for  which  exemption  is  claimed  utider  section  4918  accompanied 
by  a copy  of  any  return^Inade  dUIiIrg'sucfr  quarter 'under  sobpmn- 
^aph  (B).  No-  return  or  aoconqianying  evidence  shall  be  requittsd 
under  this  paragraph,  in  connecticHi  with  any  acquisition  with  re- 
spect to  which— ...  . ; 

“(i)  an  lET  clean  confirmation  is  obtained  in  acc(»rdance  with  the 
provisions  of  section  4918(b), 

“Cti)  a validation  certificate  described  in  se^tioq  4918(b)  issued  to  . 
the  person  from  whom  such  acquisition  was  ruade  is  obtained,  and 
such  certificate  was  filed  in  accordance  with/ the  tequarements  pre*' 
scribed  by  the  Secretary  or  his  delegate,  or 
“(iii)  a validation  ceatific^  obtained  by  the  acquiring  per- 
son after  such  acquisition  and  before  the  date  prescribed  by  section 
6076(a)  for  the  filing  of  the  return. 

nor  shall  any  such  acquisition  be  required  to  be  listed  in  any  return 
made  under  this  para^^. 

“(B)  Every  person  who  incurs,  liability  for  tax  impo^  by  sec- 
tion 491 1 sl^l,  if  he  disposes  of  the  stock  or  debt  tfoligation  with 
respect  to  which  such  liability  was  incurred  prior  to  tire' filing  of 
the  return  required  by  subparagra^  (A)  (unless  such  disposition  is 
made  under  circumstances  witich  entitle  such  person  to  a credit 
under  foe  provisions  of  section  4919).  make  a return  of  such  tax. 

“(2)  Information  returns  qf  commercial  banks..  Every  United 
States  person  (as  defined  in  section  4920(2)(4))  which  is  a commer- 
cial bank  shall  file  a return  with  respect  to  loans  and  commitments 
to  foreign  obligors  at  such  times,  in  such  manner,  and  setting  forth 
such  information  as  foe  Secretary  or  his  delegate  shall  by  forms 
and  regulauons  prescribe. 

“(3)  Reporting  requirements  for  certain  members  of  exchanges 
and  associations.  Every  member  or  member  organization  of  a na- 
tional securities  exchange  or  of  a national  securities  association  reg- 
istered with  foe  Securities  and-  Exchange  Commission,  which  is  not 
subject  to  the  provisions  of  section  4918(c),  shall  keep  such  records 
and  file  such  information  as  . the  Secretary  or  his  delegate  may.  by 
forms  or  regulations  {Mnesciibb  in  connection  wifo  acquisitions  and 
sales  effected  by  such  member  or  member  organization,  as  a broker 
or  for  his  own  account,  of  stock  of  a foreign  issuer  or  debt  obliga- 
tions of  a foreign  obligor — 

“(A)  wifo  respect  to  which  a v^dation  certificate  described  in 
section  4918(bXlXA)  has  been  recei%^  by  such  member  or  mem- 
ber organization;  or 

“(B)  wifo  respect  to  whiph  an  acquiring  United  States  person  is 
subject  to  foe  t»  imposed  by  s^on  4911.” 

In  1971,  P.X  92-178,  Sec.  5()4<a),'rpdesjgnaferf  subsec.  (e)  as  sub- 
sea (I)  and  addedneia  subset  (e),  effective  for  tax.  yrs.  end.  after 
12/31/71,  exeqg  that  n corporation  may  not  he  a for  aity  tax. 
yr,  begiit.foefore  UU7Z  ..  . ..  , ,v.., 

In  19&,  PXJ  91;128^  Sea  4(^  (added  “[sk  Q;Uidm  s^ 
shioo  is  made  under  cireurnstanoer  which  eitirde'  soch'|khon  to  a’ ' 
crtdk  under  foe  provisions  of  section  4919)^  after  ^subparagraph  ' 
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Code  Sec.  6012(a)(l)(A)(iv) 


(A)"*  in  subpara.  <dXl)(B) . , . Sec.  4<g),  amended  para.  (dX3),  ef- 
fective 11/26/69. 

Prior  to  atneadiaent,  pan.  (dX3)  lead  as  follows: 

*X3)  Reporting  requirefflents  for  membeis  of  exchanges  and  as- 
sociations. Every  member  or  member  organization  of  a nioiooai  se- 
curities exchange  or  of  a national  aecuiities  association  registered 
with  the' Securities  and  Exchange  Commission  shall  keep  such 
records  and  Hie  such  information  as  the  Secretary  or  his  dd^ate 
may  by  regulations  prescribe  in  connection  with  acquisitions  and 
sales  effect^  by  such  member  or  member  organization  as  a broker, 
and  acquisitions  made  for  the  account  of  such  member  or  member 
organization,  of  stock  or  debt  obligations — 

**(A)  as  to  which  a certificate  of  American  ownership  or  blanket 
certificate  of  American  ownership  is  executed  and  filed  with  such 
member  oigaoizatioD  as  prescribed  under  section  4918(e);  and 
**(B)  as  to  which  a written  ccmfiniiation  is  furnished  to  a United 
States  person  stating  dut  the  acquisition — 

**(i)  in  the  case  of  a transactimi  on  a naticMuU  securities  exchange, 
was  made  subject  to  a special  contract,  m* 

*^(ii)  in  the  case  of  a transaction  not  on  a national  securities  ex- 
change, was  from  a person  who  had  not  filed  a certificate  of  Amer- 
ican ownership  with  respect  to  such  stock  or  debt  obligation  or  a 
blanket  certificate  of  American  ownership  with  respect  to  the  ac- 
count from  which  such  stock  or  debt  obligation  was  sold.*" 

Id  1967,  P.L.  90-59,  Sec.  4<b),  amended  para.  (dXl).  effective  for 
acquisitions  of  stock  md  debt  ^ligations  made  after  7/14/67. 

Prior  to  amendment,  para  (dXl)  mad  as  follows: 

*X1)  In  general.  Every  person  shall  make  a return  for  each  calen- 
dar quarter  during  vdiich  he  incurs  liability  for  the  tax  imposed  by 
section  4911,  or  would  so  incur  liability  but  for  the  provisions  of 
section  4918.  The  rttum  shall,  in  addition  to  such  other  information 
as  the  Secitxary  or  bis  delegate  may  by  regulatkais  require,  include 
a list  of  all  acquisttimis  made  by  such  person  during  the  calendar 
quarter  which  are  exempt  under  fte  provisions  of  section  4918,  and 
shall,  with  respect  to  each  such  acqitisitions,  be  accompanied  either 
(A)  by  a certificate  of  American  ov^nership  w^ch  complies  with 
the  proviskms  of  section  4918(e),  or  (B)  in  the  case  of  an  acquiri- 
tion  for  which  ocher  proof  of  exemption  is  permitted  under  section 
4918(f),  by  a statement  setting  forth  a summary  of  the  evidmee.  e^ 
tablishipg  sudi  exenqrtion  and  the  reasons  for  the  person’s  inability 
to  establish  primr  American  ownership  under  sobs^on  ^),  <c),  or 
(d)  of  sectiem  4918^  No  tetnm  or  aocompaiiying  evidenoe  riutil  be 
required  under  this  paragraph  in  connection  with  any  acquisition 
with  respect  to  a written  confinnatioh,  frimisbc^  in  accor- 
dance with  the  requirements  described  iii  section  4918(c)  or  (d),  is 
treated  as  coochisive  jpioof  of  prior  American  owoerdi^;  nor  shall 
any  such  acquisition  be  required  to  be  listed  in  any  return  n 
under,  this  paragraph.** 

In  15^  PjL  89-44,  Sec.  l6l(i)X6),  deleted  subsec.  (c),  effective 
6/22^5.  . ‘ 

Prior  to  defelkn,  Siibaec.  tead  as  follows: ' - ' - > ^ 

*\c)  Return  of  tetaUen  excise  taxes  by  supplier.  ;r.  t.  r. -j: ;■ 
. *^(1)  Geqe^  rule.  Vn^  r^Ulations  prescfibqd  by-the  Seoretiuy  ^ : 
or  his  deiegat^  ^ ^Secretary  or  his  delegate  may  entex  an 
agreemnit  ^tb'driy  inippUer  with  respect  to  atty  letters  excise  tax 
iix^x>sed  by  chapter  31  (not  including  the  taxes  imposed  by  section 
4041),  whereby  such  suppUv  will  be  liable  to  return  and  pay  such 
tax  (for  the  period  for  whidi  such  agreement  is  in  effect)  for  the 
person  who  (without  regard  to  this  subsection)  is  required  to  return 
and  pay  such  tax.  Except  as  provided  in  the  regulations  prescribed 
under  this  subsection — , j • . 

"(A)  all  provisions  of  law  (induing  penalties)  applicable  in  re- 
spect of  the  petron  wto  (without  regard  to  ibis  subsection)  is  re- 
quired to  return  and  pay  the  tax  shall  apply  to  the  supplier  enteriitg 
into  the  agreement,  ^ 

**(B)  the  person  who  (without  regard  to  this  sut^tion)  is  re- 
quir^  to  tetam  and  pay  such  tax  remain  subj^  to  all  psioyisi<Mis 
of  law  (iochkliag  penalties)  j^licahte  in  respect  of  such  person. 

**(2)  Limitations  oii  :agttexneot  authority  in  the  case  of  house-to- 
house  salesmen.  In  the  case  of  sales,  by  house-to-house,  salesmen, 
of  articles  subject  to  tax  Under  chapter  31  (ocher  than  section  4041) 
which  are  supplied  by  a manufacturer  or  dikributor,  if  the  manufac- 
turer or  distributor  establishes  the.r^l  list^mce  at  which.such  ar- 
ticles are  to  be  sold,  the  Secretary  or  his  ddegate  shall  not,  as  a 
oonditiod  to  entering  into  an  agreement  under  paragraph  (0,  re- 
quire— ■ ■ ; ;!,  ■ 

*T^)  dttt  such  house-uHKMise  salesmen  execute  powers  of  rutor- 
ney  making  such  .manufacturer  or  distribu^.  an.  agent  for  the  return 
aiKi  payment  of  tax, 

*XB)  that  the  manufacturer  or  distributor  make  separate^  returns 
with  respect  to  each  such  house-to-house  salesman,  or  . . 

**(Q  that  the  manufacturer  or  distributor  assume  any  liability  for 
tax  on  articles  suf^licd  by  any  person  other  than  such  manufacturer 
or  distributor.** 

In  1964,  Pi.  88-563.  Sec.  (3Xa).  redesignated  subsec.  (d)  as  sub- 
sec. (e),  and  added  new  subsec.  (d).  Sec.  3(e)  of  this  Act  provides 
as  follows: 


**(e)  Hrst  return  period. — Notwititstapding  any  pfpvisioa  of  sec- 
tion ^ll(dXl)  of  the  Internal  Revenue  C^ode  of  1954,  the  first  pe- 
riod for  which  returns  shall  be  made  under  such  section  6011(dxi) 
shall  be  the  period  comibeixang  July  :19.=  1963,  aiKl  ending  at  the 
close  of  the  calcpdar  quarter  in  which  , the  enaotmpot  ^ithis  Act 
[9/2/64]  occurs. 

In  1958,  P.L.  85-859,  Sec.  161,  redesignated  subsec.  (c)  as  subsec. 
(d),  and  added  new  subsec.  (c),  effective  on  the  first  day  of  tite  first 
calendar  quarter  which  begins  more  than  60  days  after  9/2/58. 


Subpart  B.-— Income  Tax  Returns 

Sec.  • ; 

6012.  Persons  required  to  make  returns  of  income. 

6013.  Joint  returns  of  income  tax  by  husband  and  wife. 

6014.  Income  tax  return— tax  not  computed  by  taxpayer. 

6015.  Relief  from  joint  and  several  liability  on  joint  retum. 

6015.  Repealed  [Declaration  of  estimated  income  tax  by  in- 

dividuals.] 

6016.  Repealed  [Declarations  of  estimated  income  tax  by 

corporations.] 

6017.  Self-Employment  tax  returns. 

601 7 A.  Repealed  [Place  of  residence.] 

In  1998,  PX.  105-206,  Sec.  3201(f).  added  item  6015. 

In  1989,  PX.  101-239,  Sec.  7711(b)(3),  deleted  item  6017A. 

Prior  to  deletion  item  60]  7A  read  as  follows: 

“6017A.  Place  of  residence.** 

In  1984,  PX.  98-369.  Sec.  412(cXD.  deleted  item  6015. 

Prior  to  deletion,  item  6015  read  as  follows: 

: 15.  Declantion  of  estimated  income  tax  by  individuals.** 

In  1972,  PX.  92-512,  added  item  6017A. 

In  1968,  PX.  90-364,  Sec.  ,103.  deleted  item  6016. 

. Prior  to  deleti^  item  6016  tead.  as  follows: 

*'6016.  t>eclarati6ns  of  estimated  income  tax  by  coipbrations.*^ 

Sec.  6012.  Persons  required  to  make  returns  of  income, 
(a)  General  rule. 

'Returns  with  respect  to  inebmie  taxes  under  subtitle  A 
shall  be  made  by  the  following:  ^ 

• (1)  (A) ' Every  individual  having  for*  the  taxable  year  gross 
- income  which  equals^  opexceeds  the  exemption  amount, 
exc^t  that  a return  shMl  uor  be>required’:of  an  individ- 

(i)  who  is  not  married  (determined  by  applying  sec- 

? ' : tion  7703),  is  not  a surviving  spouse  ^ (as  defined  in 

. section  2(a)),  is  not  a head  of  a household  (as  defined 
in  section  2(b)),  and  for  the  taxable  year  has  gross  in- 
come of  less  than  the  sum  of  the  exemption  amount 
plus  the  basic  standard  deduction  applicable  to  such 
an  individual,  - . . ^ 

(ii)  who  is  a head  of  a household  (as  so  defined)  and 
for  the  taxable  year  has  gross  income  of  less  than  the 
sum  of  the  exemption  amount  plus  the  basic  standard 
deduction  appiic^le  to  such  an  individual, 

(iii)  who  is  a surviving  spouse  (as  so  defined)  and  for 
^e  taxable  year*  has  gross  income  of  less  than  the 
sum  of  the  exemption  amount  plus  the  basic  standard 
deduction  applicable  to  such  an  individual,  or. 

(iv)  who  is  entitled  to  make  a joint  return  and  whose 

gross  income,  when  combined  with  the  gross  income 
of  his  spouse,  is,  for  the  taxable  year,  less  than  the 
sum  of  twice  die  exemption  amount  plus  the  basic 
standard  deduction  applicable  to  a joint  return,  but 
only  if  such  individual  and  his  spouse,  at  the  close  of 
the  taxable  year,  had  the  same  household  as  their 
home.  . ; ‘ 

Clause  (iv)  shall  not  apply  if  for  the  taxable  year  such 
spouse  makes  a separate  return  or  any  other  taxpayer  is 
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entitled  to  an  exemption  for  such  spouse  under  section 
151(c)- 

(B)  The  amount  specified  in  clause  (i),  (ii),  or  (iii)  of 

subparagraph  (A)  shall  be  increased  by  the  amount  of  1 
additional  standard  deduction  (within  the  meaning  of 
section  63(c)(3))  in  the  case  of  an  individual  entitl^  to 
such  deduction  by  reason  of  section  63(f)(1)(A)  (relat- 
ing to  individuals  age  65  or  more),  and  the  amount 
specified  in  clause  (iv)  of  subparagraph  (A)  shall  be  in- 
creased by  the  amount  of  the  additional  standard  deduc- 
tion for  each  additional  standard  deduction  to  which  the 
individual  or  his  spouse  is  entitled  by  reason  of  section 
63(f)(1). . : ' 

(C)  The  exception  under  subparagraph  (A)  shall  not  ap- 
ply to  any  individual — 

(i) 'who  is  described  in  section  63(c)(5)  and  who 
has — 

(I)  income  (other  than  earned  income)  in  excess  of 
the  sum  of  the  amount  in  effect  under  section 
63(c)(5)(A)  plus  the  additional  standard  deduction 
(if  any)  to  which  the  individual  is  entitled,  or 

(II)  total  gross  income  in  excess  of  the  standard 
deduction,  or 

(ii)  for  whom  the  standard  deduction  is  zero  under 
section  63(c)(6). 

(D)  For  purposes  of  this  subsection— 

(i)  The  t^njis.  “standard  deduction”,  “basic  .standard 

deduction”  and  “additional  standard  deduction”  have 
the  respective  meanings  given  such  terms  by  section 
63(c).  ^ ^ 

(ii)  The  term  “exemption  toount”  has  die  meaning 
given  such  term  by  sectibn  151(d).  In  the  case  of  an 
individu^  describe  in  section  151(d)(2),  the  exemp- 
tioa  amount  , shall  be  zero. 

(2)  Every  corporation  subject  to  taxation  under  subtitle  A; 

(3)  Every  estate  the  gross  income  of  which  for  the  taxable 
year  is  $600  or  more; 

(4)  Every  trust  having  for  the  taxable  year  any  taxable  in- 
come, or  having,  gross  income  of  $600  or  over,  regardless 
of  the  amoimt  of  taxable  income; 

(5)  Every  estate  or  trust  of  which  any  beneficiary  is  a 
nonresident  alien; 

(6)  Every  political  organization  (within  the  meaning  of 
section  527(e)(1)),  and  every  fund  treated  under  section 
527(g)  as  if  it  constituted  a political  organization,  which 
has  political  organization  taxable  income  (within  the 
meaning  of  section  527(c)(1))  for  the  taxable  year  or 
which  has  gross  receipts  of  $25,000  or  more  for  the  taxa- 
ble year  (other  than  an  organization  to  which  section  527 
applies  solely  by  reason  of  subsection  (f)(1)  of  such  sec- 
tion); and 

(7)  Every  homeowners  association  (within  the  meaning  of 
section  528(c)(1))  which  has  homeowners  association  tax- 
able income  (within  the  meaning  of  section  528(d))  for  the 
taxable  year[;] 

(8)  Every  individual  who  receives  payments  during  the 
calendar  year  in  which  the  taxable  year  begins  under  sec- 
tioa  3507.  (relating  to  advance  payment  of  earned  income 
credit)[;  and] 

(9)  Every  estate  of  an  individual  under  chapter  7 or  11  of 
title  II  of  the  United  States  Code  (relating  to  bankruptcy) 
the  gross  income  of  which  for  the  taxable  year  is  not  less 
than  the  sum  of  the  exemption  amount  plus  the  basic  stan- 
dard deduction  under  section  63(c)(2)(D). 

except  that  subject  to  such  conditions,  limitations,  and  ex- 
ceptions and  under  such  regulations  , as  may  be  prescribed  by 


the  Secretary,  nonresident  alien  individuals  subject  to  the  tax 
imposed  by  section  871  and  foreign  corporations  subject  to 
the  tax  imposed  by  section  881  may  be  exempted  from  the 
requirement  of  making  returns  under  this  section. 

(b)  Returns  made  by  fiduciaries  and  receivers. 

(1)  Returns  of  decedents.  If  an  individual  is  deceased, 
the  return  of  such  individual  required*  under  subsection  (a) 
shall  be  made,  by  his  executor,  ^ministrator,  or  other  per- 
son charged  with  the  property  of  such  decedent 

(2)  Persons  under  a disability.  If  an  individual  is  unable 
to  make  a return  required  under  subsection  (a),  the  return 
of  such  individual  shall  be  made  by  a duly  authorized 
agent,  his  committee,  guardian,  fiduciary  or  other  person 
charged  with  the  care  of  the  person  or  property  of  such  in- 
dividual. The  preceding  sentence  shall  not  apply  in  the 
case  of  a receiver  appointed  by  authority  of  law  in  posses- 
sion of  only  a part  of  the  property  of  an  individual. 

(3)  Receivers,  trustees  ^d  assignees  for  corporations. 
In  a case  where  a receiver,  trustee  in  a case  under  title  11 
of  the  United  States  CodCy  or  assignee,  by  order  of  a court 
of  competent  jurisdiction,  by  operation  of  law  or  other- 
wise, has  possession  of  or  holds  title  to  all  or  substantially 
all  the  property  or  business  of  a corporation,  whether  or 
not  such  property  or  business  is  being  operated,  such  re- 
ceiver, trustee,  or  assignee  shall  make  the  return  of  in- 
come for  such  corporation  in  the  same  manner  and  form 
as  corporations  are  required  to  make  such  returns. 

(4)  Returns  of  estates  and  trusts.  Returns  of  an  estate,  a 

trust,  of  an  estate  of  an  individual  under  chapter  7 or  11 
of  title  11  of  the  United  States  Code  shall  be  made  by  the 
fiduciary  thereof.  ‘ ^ 

(5)  Joint  fiduciaries.  Under  such  regulations  as  the  Secre- 
tary may  prescribe,  a return  made  by  one  of  two  or  more 
joint  fiduciaries  shall  be  sufficient  .compliance  with  the  re- 
quirements of  this  section.  A return  m^e  pursuant  to  this 
paragraph  shall  contain  a statement  that  the  fiduciary  has 
sufficient  knowledge  of  the  affairs  of  the  person  for  whom 
the  return  is  made  to  enable  him  to  make  the  return,  and 
that  the  return  is,  to  the  best  of  his  knowledge  and  belief, 
true  and  correct. 

(6)  IRA  share  of  partnership  income.  In  the  case  of  a 
trust  which  is  exempt  from  taxation  under  section  408(e), 
for  purposes  of  this  section,  the  trust's  distributive  share 
of  items  of  gross  income  and  gain  of  any  parmership  to 
which  subchapter  C or  D of  chapter  63  applies  shall  be 
treated  as  equal  to  the  trust's  distributive  share  of  the  tax- 
able income  of  such  partnership. 

(c)  Certain  income  earned  abroad  or  from  sale  of  resi- 

dence. 

For  purposes  of  this  section,  gross  income  shall  be  com- 
puted without  regard  to  the  exclusion  provided  for  in  section 
121  (relating  to  gain  from  sale  of  principal  residence)  and 
without  regard  to  the  exclusion  provided  for  in  section  911 
(relating  to  citizens  or  residents  of  the  United  States  living 
abroad). 

(d)  Tax-exempt  interest  required  to  be  shown  on  return. 
Every  person  required  to  file  a return  under  this  section 

for  the  taxable  year  shall  include  on  such  return  the  amount 
of  interest  received  or  accrued  during  the  taxable  year  which 
is  exempt  from  the  tax  imposed  by  chapter  1. 

(e)  Consolidated  returns. 

For  provisions  relating  to  consolidated  returns  by  affiliated 
corporations,  see  chapter  6. 

Id  2000,  P.L.  106>230.  Sec.  3(aKl),  added  '^‘or  which  has  grots 
ceipcs  of  $25,000  or  more  for  the  taxabte  year  (other  than  an  org^ 
izatiOT  to  which  section  527  applies  solely  by  reason  of  subseebon 


9,004 


179 


5 


Information  and  returns 


Code  Sec.  6012 


(f)(1)  of  luch  section)"  after  "taxable  year"  in  subscc.  (aX6),  effec- 
tive for  tax.  yn.  begin,  after  6/30/2000. 

In  1998,  P.L.  105-206.  Sec.  2004,  of  this  Act  reads  as  follows: 
“Sec  Return-free  tax  system. 

“(a)  In  general.  The  Secretary  of  the  Treasury  or  the  Secretary’s 
delegate  Mtall  develop  procedures  for  the  implementation  of  a re- 
turti-free  tax  system  un^  which  appropriate  individuals  would  be 
permitted  to  comply  ^th  the  Internal  Revenue  Code  of  1986  with- 
out making  the  letum  required  under  section  6012  of  such  Code  for 
tuable  years  beginning  after  2007. 

“(b)  Report.  Not  later  than  June  30  of  each  calendar  year  after 
19W.  the  Secretary  shall  report  to  the  Committee  on  Ways  and 
Means  of  the  House  of  R^aesentatives  and  the  Committee  on  Fi- 
nance of  the  Senate  on — 

“(1)  what  additional  resources  the  Internal  Revenue  Service 
would  need  to  implement  such  a system; 

“(2)  the  changes  to  the  Internal  Revenue  Code  of  1986  that  could 
enhance  the  use*  of  such  a system; 

“(3)  the  procedures  developed  pursuant  to  subsection  (a);  and 
“(4)  the  number  and  classes  of  taxpayers  that  would  be  permitted 
to  use  the  procedures  developed  pursuant  to  subsection  (a)." 

— P.L.  105-206,  Sec.  6(X)5(cK3),  added  “on  or”  before  “before” 
each  place  it  ^>peared  in  Sec.  312(dX2)  Isic  (eX2)J  of  P.L.  105-34, 
see  below. 

— P.L  105-206.  Sec.  6012(e),  substituted  “beginning”  for  “ending 
on  or”  in  Sec.  1226  of  P.L.  105-34,  see  below. 

In  1997,  P.L  105-34,  Sec.  312(dXl  1),  substituted  “(relating  to  gain 
from  sale  of  principal  residence)”  for  “(relating  to  one-time  exclu- 
sion of  from  ^e  of  principal  residence  by  individual  who  has 
attained  age  55)”  in  subsec.  (c),  effective  for  sales  and  exchanges 
after  5/6/97,  except  as  provided  by  Sec.  3l2(dX2)-(4)  [ (e)(2)-(4)] 
of  this  Act  (as  amended  by  Sec.  6005(e)(3)  of  105-206,  see  above), 
which  reads  as  follows: 

“(2)  Sales  on  or  before  date  of  enactment.  At  the  election  of  the 
taxpayer,  the  amendments  made  by  this  section  shall  not  apply  to 
any  sale  or  exchange  on  or  before  the  date  of  the  enactment  of  this 
Act 

“(3)  Certain  sales  witiiin  2 years  after  date  of  enactment.  Section 
121  of  the  Internal  Revenue  Code  of  1986  (as  amended  by  diis  sec- 
tion) shall  be  applied  without  regard  to  subsection  (cX2XB)  thereof 
in  the  case  of  any  sale  or  exch^ge  of  property  during  the  2-year 
period  beginning  oh  die  date  of  the  enactment  of  this  Act  if  the 
taxpayer  held  such  property  on  the  date  of  the  enactment  of  this 
Act  and  fails  to  meet  the  ownerdiip  and  use  requirements  of  sub- 
section (a)  thereof  with  respect  to  such  pre^Terty. 

“(4)  Binding  contracts.  At  the  election  of  the  taxpayer,  the 
amradments  mkle  by  this  section  shall  not  ^ly  to  a sale  or  ex- 
change after  the  date  of  the  enactment  of  this  Act,  if — 

“(A)  such  shle  or  exdiange  is  pursuant  to  a contract  which  was 
bhiding^  siich  date,  or  ^ 

\“(B)  wfthout  r^ard  to  ^h  arbendments,  gain  would  not  be  tec- 
Offdzed  under  seMon  1034  of  the  Internal  Revenue  Code  of  1986 
(as  in  effect  on  the  day  before  the  date  of  the  enactment  of  this 
Act)  on  such  sale  or  exchange  by  reason  of  a new  residence  ac- 
quired on  or  before  such  date  or  with  respect  to  the  acquisition  of 
which  by  the  taxpayer  a binding  contract  was  in  effect  on  such 
date. 

This  paragraph  shall  not  apply  to  any  sale  or  exchange  by  an  indi- 
vidual if  the  treatment  provid^  by  section  877(a)(1)  of  the  Internal 
Revenue  Code  of  1986  a^^ies  to  such  individual.” 

— P.L.  105-34,  Sec.  1225.  added  para,  (b)(6).  effective  (as 
amended  by  Sec.  6012(d),  105-206,  see  above]  for  partnership  tax. 
yrs.  begin,  after  12/31/^. 

In  1988,  P.L.  100^647,  Sec,  1001(b)(2),  amended  subciause 
(aXlXCXiXI).  effective  for  tax.  yrs.  begin,  after  12/31/86. 

Prior  to  amendment,  clause  (aXlXCXiXO  read  as  follows: 

“(I)  income  (other  than  earned  income)  in  excess  of  the  amount 
in  effect  under  section  63(cX5XA)  (relating  to  limitation  on  stan- 
dard deduction  in  the  case  of  certain  dependents),  or” 

In  1986,  PL.  99-514,  Sec.  104(aXlXA).  amended  para.  (aXl)-.- 
Sec.  10^aXl)(B).  substituted  “not  less  than  the  sum  of  the  exemp- 
tion amount  plus  the  basic  standard  deduction  under  section 
63(cX2XD)“  for  “$2,700  or  more”  in  para.  (aX9).  effective  for  tax. 
yrs.  be^iL  after  12/31/86. 

Prior  to  amendment,  para.  (aXO  read  as  follows: 

“(IXA)  Every  individual  having  for  the  taxable  year  a gross  in- 
come of  the  exemption  amount  or  more,  except  that  a return  shall 
not  be  required  of  an  individual  (other  than  an  uKlividual  described 
in  subparagraph  (c)) — 

“(i)  who  is  tK>t  married  (determined  by  rqpptying  section  ^143),  is 
not  a surviving  t^x>use  (as  (fefined  in  sectiem  2(a)).  and  for  the  taxa- 
ble year  has  ^a  gross  income  of  less  than  die  sum  of  the  exemption 
amount  plus  die  zero  bracket  amount  applicable  to  such  an  individ- 
ual, 

“(ii)  who  is  a surviving  spouse  (as  so  deftned)  and  fen*  the  taxa- 
ble year  has  a gross  income  of  less  than  the  sum  of  the  exemption 
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amount  plus  the  zero  bracket  amount  applicable  to  such  an  individ- 
ual, or 

“(iii)  who  is  entiUed  to  make  a joint  return  under  section  6013 
and  whose  ^ss  income,  when  combined  with  the  gross  income  of 
his  spo^,  is,  for  the  taxable  year,  less  than  the  sum  of  twice  the 
exemption  amount  plus  the  zero  bracket  amount  applicable  to  a 
joint  return,  but  only  if  such  individual  and  his  spouse,  at  the  close 
of  the  taxable  year,  had  the  same  household  as  their  home. 

Clause  (iii)  shall  not  apply  if  for.  the  taxable  year  such  spouse 
makes  a separate  return  or  any  other  taxpayer  is  entided  to  an  ex- 
emption for  such  spouse  under  section  151(e). 

“(B)  The  amouru  specified  in  clause  (i)  or  (ii)  of  subparagraph 
(A)  shall  be  increased  by  the  exemption  amount  in  the  case  of  an 
individual  entitled  to  an  additional  personal  exemption  under  sec- 
tion lSl(cXl).  and  the  amount  specified  in  clause  (iii)  of  subpara- 
graph (A)  shall  be  increased  by  the  exemption  amount  for  each  ad- 
ditional personal  exemption  to  which  the  individual  or  his  qxHise  is 
entitled  under  section  151(c); 

“(C)  The  exc^on  under  subparagraph  (A)  shall  not  apply  to— 

“(i)  a nonresident  alien  individual; 

“(ii)  a citizen  of  the  United  States  entitled  to  the  benefits  of  sec- 
tion 931; 

“(iii)  an  individual  making  a return  under  section  443(a)0)  for  a 
period  of  less  than  12  months  on  account  of  a change  in  his  aimual 
accounting  period; 

“(iv)  an  individual  who  has  income  (other  than  earned  income) 
of  the  exemption  amount  or  more  and  who  is  described  in  section 
63(c)aXD));  or 

“(v)  an  estate  or  trust 

“(D)  For  purposes  of  this  paragraph  — 

“(i)  The  term  ‘zero  bracket  amount’  has  the  meaning  given  to 
such  term  by  section  63(d). 

“(ii)  The  term  ‘exemption  amount’  has  the  meaning  given  to 
such  term  by  section  151(f)  ’* 

— P.L  99-514,  Sec.  1525(a).  redesignated  subsec.  (d)  as  (e)  and 
added  new  subsec.  (d).  effective  for  tax.  yrs.  begin,  afta  12/31/86. 

Id  1984,  PL.  98-369,  Sec.  412(bX3).  deleted  “or  section  6015(a)” 
after  “subsection  (a)”  in  para,  (b)^),  effective  for  tax.  yrs.  b^n. 
after  12/31/84. 

In  1983,  P.L  97-424,  Sec.  542(a),  and  (b)  provide: 

“Sec.  542  No  Return  Required  of  Individual  Whose  Only 
Gross  Income  is  Grant  of  $L000  Prom  State. 

“(a)  In  General.  — Nothing  in  section  6012(a)  of  the  Internal  Reve- 
nue Code  of  1954  shall  be  construed  to  require  the  filing  of  a re- 
turn with  respect  to  income  taxes  under  siftitiUe  A of  such  code  by 
an  individual  whose  only  gross  income  for  the  raxable  year  is  a 
grant  of  $1,000  received  fir^  a State  which  ihade  such  grants  gen- 
erally to  residents  of  such  State. 

“(b)  Effective  Dale.  — Subsection  (a)  shall  apply  to  taxable  years 
beginning  after  December  31,  1981.”  . ^ ^ ^ ^ ^ ^ 

In  1982,  PL.  97-248.  Sec.  353,  of  this  Act  provides: 

353-  Report  on  forms.  ; '• 

“Not  later  than  June  30,  1983,  Secretary  of  the  Treasury  or 
his  delegate  shall  study  and  report  to  the  Congrpss  methods  of 
mo<hfying  the  design  of  the  forms  used  by  the  Inremal  Revenue 
Service  to  achieve  greater  accuracy  in  the  reporting  of  income  and 
the  matching  of  information  reports  and  returns  with  the  returns  of 
tax  imposed  by  chapter  1 of  the  Internal  Revenue  Code  of  1954” 

In  1981,  PL.  97-34,  Sec.  104(dXl)(A),  substituted  “the  sum  of  the 
exemption  amount  plus  the  zero  bracket  amount  applicable  to  such 
an  individual”  for  “$3,3(X)”  in  clause  (a)(l)(A)(i) . . . Sec. 
l04(dXl)(B),  substituted  “the  sum  of  the  exemf^on  amount  plus 
the  zero  bracket  amount  applicable  to  such  an  individual”  for 
“$4,400”  in  clause  (aXlXAXii)  . . - Sec.  104(dXlKQ.  substituted 
“the  sum  of  twice  the  exemption  amount  plus  the  zero  bracket 
amount  applicable  to  a joint  return”  for  “$5,400”  in  clause 
(a)(l)(A)(iii)  . . . Sec.  104(d)(1)(D).  substituted  “the  exemption 
amount”  for  “$1,(X)0”  each  place  it  aj^ieared  in  para.  (aXO  • . * 

Sec.  10^d)(lX£),  added  new  subpara.  (aXl)(D).  effective  for  tax. 
yrs.  begin,  after  12/31/84. 

— P.L  97-34,  Sec.  lll(bX3’)«  substituted  “relating  to  citizens  or 
residents  of  the  United  States  living  abroad”  for  “relating  to  in- 
come earned  by  employees  in  certain  camps”,  effective  for  tax.  yrs. 
begin,  after  12/13/81. 

In  1980,  P.L  96-589.  Sec.  3(bXl).  added  new  para.  (aX9) ...  Sec. 
3<bX2).  substituted  “an  estate,  a trust,  or  an  estate  of  an  individual 
under  chapter  7 or  11  of  title  11  of  the  United  States  Code”  for 
“an  estate  or  a trust”  in  para.  (bX4),  effective  for  any  bankruptcy 
case  begin,  after  3/2S/81  [more  chw  9K)  days  after  the  date  of  enact- 
ment (12/24/80)].  Sec.  7(g)  of  this  Act  provides: 

“(g)  E)efinitions. 

“For  purposes  of  this  section  — 

“(1)  Bankruptcy  case.  The  term  ‘bankruptcy  case’  means  any 
case  under  title  11  of  the  United  States  Code  (as  recodified  by  Pub- 
lic Law  95-598). 

“(2)  Similar  judicial  proceeding.  The  term  ‘similar  judicial  pro- 
ceeding’ means  a receivership,  fenedosure.  or  similar  proceeding  in 
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a Federal  or  State  court  (as  modified  by  section  368(a)(3)(D)  of  the 
Internal  Revenue  Code  of  1954)." 

— P.L.  96*589,  Sec.  6<iXS),  substituted  "trustee  in  a case  under  ti- 
tle 11  of  the  United  States  Code"  for  "trustee  in  bankruptcy"  in 
para.  (bX3),  efiective  l(yi/79,  except  for  any  proceeding  under  the 
Bankruptcy  Apt  begun  before  10/1/79.  See  S^.  7(g)  of  this  Act,  re- 
produced above; . <. 

—P.L.  96*222.*Sec.  108(aXlXA),  redesignated  Sec.  202(f)  of  P.L. 
95-600  as  Sec^'2Q2(g)  [see  below). 

In  1979t  P.L.  95-615,  Sec. ’ 202(fX5),  substituted  "inctMne  earned 
by  employees  in  certain  camps"  for  "earned  income  from  sources 
without  the  United’ States’*  uv  subsec.  (c).  for  tax.  yrs.  begin,  after 
•77.1-  •- 

—Pi.  95-600,  Sec.  101(c),  substituted  "$3,050"  for  "$2,950”, 
substituted  "$4,150”  fw  "$3,950”  and  substituted  "$4,900"  for 
‘^$4,700”  in  para,  (a)(1),  effcclivc  for  tax.  yrs.  begin,  after 
12/31/78. 

— P.L.  95-600,  Sec.  102(bXl).  substituted  "$l,000”,  "$3300”, 
“$4,400’*,  and  "$5,400**  for  "$750”.  “$3,050”,  "$4,I50”,  and 
"$4,900”  respectively  each  place  it  applied  in  para.  (aXO;  as 
amoided  by  Sec.  101(c)  of  tiiis  Act,  effective  for  tax.  yrs.  begin, 
after  12/31/78. 

— P.L.  95-600,  Sec.  105(d),  added  para.  (aXS).  effective  for  tax. 
yis.  begiiK  ifter  12/31/78. 

— P.L.  95-600,  Sec.  404(c)(8),  substituted  "relating  to  one-time 
exclusion  of  gain  from  s^e  of  principal  residence  by  individual 
who  has  attained  age  55”  for  "relating  to  sale  of  lesictence  by  indi- 
vidual who  has  attained  age  65”  in  subsec.  (c),  effective  for  sales 
or  exchanges  after  7/26/78,  in  tax.  yrs.  ending  after  7/26/78.  Sec. 
404(dX2),  of  the  Act,  provides  as  follows: 

"In  the  case  of  a sale  or  exchange  of  a residence  before  July  26, 
1981,  a taxpayer  who  has  attained  age  65  the  date  of  such  sale 
Of  exdumge  elect  to- have  section  121  of  the  Internal  Revenue 
Code  of  1954  applied  by  substituting  ’8-yeai  period’  for  ’5-year  pe- 
riod’ and.  years^  jfoc  *3 ; years’  in  subsections  (a),  (dX2),  and 
(dX5)  of  such  section:”  - : 

bi:.'1977;  PXl  S^30.  Sec.104,  amended  para.  (aXl),  effective  for 
ta:!^;  yrs.  bpgia;  after  12/31/76. ' 

Prior  to  amendment,  para.  (aXl)  read  as  follows:  : I : 

"(IXA)  Every  individual  having  for  the  taxable  year  a gross  inr 
come  (^:$750  or  moie^'exb^  that  a retam  shall  not  be  required  of 
an  individual  (other  than  an  individual  referred  to  in  section 
142(b)).-, 

"(i)  who  is^  not  married  ((teteimined  by  ai^lying  section  143).  is 
not  a surviving  spouse  (as  defined  in  section  2(a)),  and  for  the  taxa- 
ble year  has  a gross^inooxne  of  less  than  $2,4^. 

”(ii).wbo  is  a surviving  spouse  (as  so  defined)  and  for  the  taxa- 
ble  year  has  a gross  income  of  less  than  $2,850,  or 
"(iii)  who  is  entitled  to  make  a joint  return  under  section  6013 
and  whose  gross  income,  when  ccunbined  with  the  gross  income  , of 
bis  spouse,  is,,  for  the  taxable  year,  less  than  $3,600  but  only  if 
such  individual  and  his  spouse,  at  the  close  of  the  taxable  year,  had 
the  same  household  as  their  home. 

"Clause  (iii)  shall  not  aj^ly  if  fcM*  the  taxable  year  such  spouse 
makes  a separate  return  or  any  other  taxpayer  is  entitled  to  an  ex- 
empeitm  for  such  spouse  under  section  151(e). 

"(B)  The  amount  specified  in  chuise  (i)  or  (ii)  of  subparagraph 
(A)  shall  be  increased  by  $750  in  the  case  of  an  individual  entitled 
to  an  additional  personal  exemption  under  section  151(c)(1),  and 
the- amount  specified  in  clause  (iii)  of  subparagraph  (A)  shall  1^  in- 
creased by  $750  for  each  additional  personal  exemption  to  which 
the  individual  or  his  spouse  is  entitled  under  section  151(c); 

"(C)  Every  individual  having  for  the  taxable  year  a gross  income 
of  $750  or  more  and  to  whom  section  141(e)  (relating  to  limitations 
in  case  of  certain  dependent  taxpayers)  applies;" 

In  1976,  P.L.  94-455,  Sec.  401  (bX3),  amended  so  much  of  para. 
(aXl)  as  preceded  subpara.  (C).  effective  for  tax.  yrs.  end.  after 
12/31/75. 

Prior  to  amendment  so  much  of  para.  (aXl)  that  preceded  subpara. 
(Q  read  as  follows: 

"(IXA)  Every  individual  having  for  the  taxable  year  a gross  in- 
come of  $750  or  more,  except  that  a return  shall  not  be  required  of 
an  individual  (other  than  an  individual  referred  to  in  section 
142(b))  — 

"(i)  who  is  not  married  (determined  by  applying  section  143(a)) 
and  for  the  taxable  year  has  a gross  inocMne.of  less  than  $2,050,  or 
"(ii)  who  is  entitled  to  make  a Joint  return  under  section  6013 
and  whose  gross  income,  when  combined  with  the  gross  income  of 
his  spoose,  is,  fcM*  the  taxable  year,  less  than  $2,800  but  only  if 
such  individual  and  his  spouse,  at  the  close  of  the  textile  year,'  had 
the  same  household  as  their  home. 

Clause  (ii)  shall  not  apply  if  for  the  taxable  year  such  spouse 
makes  a sepaiate  return  or  any  other  taxpayer,  is  entitled  to  an  ex- 
eaqxioo  for  such-spouse,  uadcr  sectk»  151(e). 

"(B)  The  $2,050  amount  specifted  in  subparagraph  (AXO  shall  be 
tpereaaed  .to  $^800  in  the  case  of  an  individual  eotitM  to  an  addi- 
tional penonal  exemption  underrsectioln  151(cXl).  end  the  $2,800 


amount  specified  in  subparagraf^  (AXii)  shall  be  increased  by  $750 
for  each  additional  personal  exemption  to  which  the  individual  or 
his  spouse  is  entitled  under  section  151(c);"  ..  ^ ^ 

— P.L.  94-455,  Sec.  1906(bX13XA).  substituted  "Secietary”  for 
"Secretary  or  his  delegate”  in  si^sec.  (a),  and  pars^  (bX5).  effeo 
tive  2/1/77.  . ; . 

— P.L.  94-455.  Sec.  2101(c),  deletdj  "and"  at  tfao  end  of  par^ 
(a)(5),  added  "and"  at  the  end  of  para.  (a)(6>  and  added  pan, 
(a)(7),  effective  for  tax,  yrs.  begin,  after  12^1/7^'.,  . ; ^ 

In  1975,  P.L.  94-164.  Sec.  2(a)(2),  substituted  ”$2„450’*  fif 
"$2350"  in  cUuse  (aXD(AXi),  substituted  "$2,6^'  fof.  "$2,450’^- 
in  clause  (aXlXA^X  and  substituted  *’$3,6()0’^,;far  "$3.4()0”  in 
clause  (a)(l)(A)(iii)^  effective  for  taxable  years  ending  after 
12/31/75  and  before  1/1/77.  . ; 

— Pi^  94-164,  Sec.  2(e),  extended  the  efTeptiye;  date  for  amend- 
ments made  by  P.L.  94-12,  Sec.  201(bX  to  include  tax.  yrs.  end.  afr 
ter  12/31/74  and  before  . 1/1/77.  ..... 

— PX.  94-12,  Sec.  ^l(b).  amended  subptfas.  (aXlXA);and  (B), 
effective  for.  tax.  yrs.  enX  after  12^1/74  b^qre  1/1/76l  - 
Prior  to  amendment,  subparas.  (aXlXA)  and  (B).  read  as  ftrflows: 

"(1)(A)  Every  individual  having  for  the  taxal^  year  a gross  in- 
come of  $750  or  more,  except  that  a return  shal[  not  be  required  of 
an  individual  (other  than  an  individual  referred . to  in  section 
142(b))—  

"(i)  who  is  not  married  (determined  by  applying  section  143).  is 
not  a surviving  spouse  (as  ^fihed  in  section  2(a)),  and  for  the  taxa- 
ble year  has  a gross  income  of  less  than  $23^,  , . 

"(ii)  who  is  a surviving  spouse  (as  so  defined)  and  for  the  taxa- 
ble year  has  a gross  income  of  Jess  than  $2,650,  w . . 

"(iii)  who  is  entitled  to  inake  a joint  return  un<^- section  ^13 
and  whose  gross  income  combined  with  the  gross  income  of 
his  spouse,  is,  for  the  taxaUe  year,  l^,than  $3,fK)0 . buti ody  if 
such  individual  and  his  spouse,  at  the  close  of  the  t^ii^le  year.^bad 
the  sjune  housebol(l^;B  ^ , i , 

Oai^  (iiiXshdl  rtbt;a|^lj,-if  si^'  ^ouse 

niakd^  atSepa^  return  t^jjtny-pdqr.jinpaya 
emption  for  such  spouse  under  section  151(e). 

. "^)  The  anaoimt.^pecjfied  in,  plause  (i)  (h) , of-  s^ubpyagtaph 

(A)  shall  be  mcneased  by  $750, in  tbd  case  df  an  irayij&^ 
to  an  additional  perMqd.exqiipl^  .se^it . 151(c)(1),  aaid 
the  amount  speciftedm  ebuse  ^paregt^  sbrij 

creased  by  1^50  for  each;  additioi^  person^  which 

the  individual  or  his  spou^  is  entitled  under  sectioii  .....  .. 

—P.L.  93-625,  Sec.  10(b).  deleted  "and"  a(itbe  epd  of  pa^ 
(aX4),  inserted  "and*^:  at  the.  end  of  p^ ; (aXS),.  addqd  pew  pan. 
(aX6),  and  deleted  the  fmd  .sentence  in  subs^ 
tax.  yrs.  begin,  after  12/31/74.  C;  s s 

Prior  to  deletion,  the  final  sentence  in  suhsec.  (a)  read  as  foliows^ 
‘The. Secretary  or  his  delegate  shall,  by  regulation,  exempt  from  the 
requirement  of  making  returns  under  this  section  any  political  com- 
mittee  (as  defined  in  section  301(d)  of  the  Federal  Section  Cam- 
paign Act  of  1971)  havii^  no  gross  income  for  the  .taxable  year.”. 

— Sec,  10(fX  PX.  93-625  provides  as  follovys:  ^ 

"(f)  Exemption  from  filing  requirement  for  prior  years,  where  m- 
come  of  political  party  was  $100  or  less.. 

"In  the  case  of  a taxable  year  beginning  after  December  31, 
1971.  and  before  January  1.  1975,  nothing  in  the  Internal  Revenue 
Code  of  1954  shall  be  deemed  to  require  any  organization  de- 
scribed in  section  527(eXl)  of  such  Code  to  file  a return  for  the 
taxable  year  under  such  Code  if  such  organization  would  be  exempt 
from  so  filing  under  section  6012(aX6)  of  sud)  Code  if  such  sec- 
tion applied  to  such  taxable  year." 

In  1974,  PX.  93-443,  Sec.  407.  added  the  final  sentence  to  subsec. 
(a),  effective  for  tax.  yrs.  begin,  after  12/3 1/7  L 
In  1971,  P.X  92-178,  Sec.  204(a).  substituted  “$750"  for  “$60a" 
each  place  it  appeared;  substituted  "$2,050"  for  "$1,700"  each 
place  it  aj^ieared;  substituted  "$2,800"  for  "$2,300"  e^  place  it 
appeared;  and  added  subpara.  (aXlXQ*  effective  for  tax.  yrs,  begin, 
after  12/31/71. 

In  1969,  PX  91-172,  Sec.  941(a).  amended  para.  (aXD.  effective 
for  tax.  yrs.  begin,  after  12/31/69. 

Prior  to  amendment  para.  (aXl)  read  as  follows: 

"(1)  Every  individual  having  for  the  taxable  year  a gross  income 
of  $600  OT  more  (except  that  any  individual  who  has  attained  the 
age  of  65  before  the  close  of  his  taxable  year  shall  be  required  to 
make  a return  only  if  he  has  for  the  taxable  year  a gross  income  of 
$1300  or  more);”  . . ..... 

—P.X  91-172,  Sec.  941(d).  amended  para,  (aXl)  fpr  ia3uyis.be- 
girL  after  12/31/72.  . 

In  1964,  PX-  88-272,  amended  subsee.  (c)r  efi^ve  for  disposi- 
tions afttt.  12/31/63,  in  tax.  yn.  end,  after  1^1/62. 

Prior  to  amendment,  subsec.;  (c)  read  as  follows;  >x  . 

"(c)  Certain  inemne  eairied.  abroad:  • For  purposes  this;  section, 
gross  income  «>uin  be  oonqwted  without  regard  to  the  exclusion 
provided  for  in  section' 911  (relating  toiearned  income  from  sonrees 
without  the  United  States).”,.  - )i  . .■  > > .ri 
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The  following  table  lists  rulemaking  authority  (except  5 U.S.C.  301) 
for  regulations  codified  in  the  Code  of  Federal  Regulations.  Also 
included  are  statutory  citations  which  are  noted  as  being  interpreted  or 
applied  by  those  regulations. 

The  table  is  divided  into  four  segments:  United  States  Code  citations, 

United  States  Statutes  at  Large  citations,  public  law  citations,  and 

Presidential  document  citations.  Within  each  segment  the  citations  are 
arranged  in  numerical  order: 

For  the  United  States  Code,  by  title  and  section; 

For  the  United  States  Statutes  at  Large,  by  volume  and  page  number; 

For  public  laws,  by  number;  and 

For  Presidential  documents  (Proclamations,  Executive  orders , and 
Reorganization  plans),  by  document  number. 

Entries  in  the  table  are  taken  directly  from  the  rulemaking  authority 
citation  provided  by  Federal  agencies  in  their  regulations.  Federal 
agencies  are  responsible  for  keeping  these  citations  current  and 
accurate.  Because  Federal  agencies  sometimes  present  these  citations  in 
an  inconsistent  manner,  the  table  cannot  be  considered  all-inclusive. 

The  portion  of  the  table  listing  the  United  States  Code  citations  is 
the  most  comprehensive,  as  these  citations  are  entered  into  the  table 
whenever  they  are  given  in  the  authority  citations  provided  by  the 
agencies.  United  States  Statutes  at  Large  and  public  law  citations  are 
carried  in  the  table  only  when  there  are  no  corresponding  United  States 
Code  citations  given. 

This  table  is  revised  as  of  January  1,  2003. 


26  U.S.C.  (1939  I.R.C. ) 


40 26  Part  1 

62 26  Parts  509,  513,  514,  520,  521 

143  — 144 26  Part  521 

211 26  Part  521 

231 26  Part  521 

2706 25  Part  516 

2710 25  Parts  291 

2716 25  Part  516 

3791 26  Parts  509,  520 
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5762--S763 27  Part  45 

5801  et  seq 27  Part  179 

5802  27  Part  70 

6001 26  Parts  1,  31,  55,  156 

27  Parts  19,  26,  46,  53,  194,  296 

6011 26  Parts  31,  40,  55,  156,  301 

27  Parts  25,  53,  194 

6020  27  Parts  53,  70 

6021  27  Parts  53,  70 

6031 26  Part  1 

6035  26  Part  1 

6036  26  Part  301 

6038--6038B 26  Part  1 

6041 26  Part  1 

6045 26  Parts  1,  5f 

6046A 26  Part  1 

6047 26  Part  35 

6049 26  Part  1 

6050E 26  Part  1 

6050H--6050I-1 26  Part  1 

6050K 26  Part  1 

6050M 26  Parts  1,  301 

6050P 26  Part  1 

6050S 26  Part  1 

6051 26  Part  31 

6056 27  Part  22 

6060  26  Part  1 

6061  26  Parts  1,  156,  301 

27  Parts  22,  25,  44,  53,  194,  270 

6064  27  Part  70 

6065  26  Part  1 

27  Parts  17  — 20,  22,  24,  25,  44,  194,  252,  270 

6071 26  Parts  31,  40,  55,  154,  156 

27  Parts  53,  194 

6081 26  Parts  1,  31,  301 

27  Part  53 

6090  26  Part  43 

6091  26  Parts  40,  44,  46,  55,  156 

27  Parts  17,  24,  25,  53,  194 

6101  — 6104 27  Part  53 

6101  26  Part  40 

6102  27  Part  70 

6103  20  Parts  401,  402 

26  Part  301 
42  Part  401 

6104  26  Part  301 

6109 26  Parts  40,  150,  301 

27  Parts  17,  19,  22,  24,  25,  53,  194,  270 

6111  26  Part  301 

6112  26  Part  301 

6114 26  Part  301 

6151 27  Parts  17,  22,  25,  44,  53,  194,  270 

6155 27  Parts  53,  70 

6157 26  Part  31 

6159 27  Part  70 

6161 26  Part  156 

27  Part  53 
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6201 27  Part  70 

6203--6204 27  Part  70 

6205 26  Part  31 

6223 26  Part  301 

6230  26  Part  301 

6231  26  Part  301 

6232  26  Parts  41,  150 

6233  26  Part  301 

6241 26  Part  301 

6245 26  Part  301 

6301  — 6303 27  Part  53 

6301  — 6302 27  Parts  24--26,  270, 

275 

6301  27  Part  70 

6302  26  Parts  1,  20,  25,  31,  40 

27  Parts  19,  251 
31  Parts  203,  214 

6303  27  Part  70 

6311 26  Part  301 

27  Parts  19,  24,  25,  53,  70,  194,  270 

6313  — 6314 27  Part  70 

6313  27  Parts  25,  45,  270,  275 

6314  27  Part  194 

6321 27  Part  70 

6323 27  Part  70,  301 

6325  26  Part  401 

27  Part  70 

6326  26  Part  301 

27  Part  70 

6331  — 6343 27  Part  70 

6343 26  Part  301 

6401--6404 27  Part  70 

6402 10  Part  16 

12  Part  1730 
26  Parts  1,  301 
27  Parts  17,  25,  44,  53,  194,  270 

31  Part  285 

6404 26  Part  301 

27  Parts  44,  53,  270,  275 

6407 27  Part  70 

6411 26  Parts  1,  301 

6416 27  Parts  53,  70 

6423 19  Part  24 

27  Parts  70,  270 

6426  26  Part  154 

6427  26  Part  48 

6501--6503 27  Part  70 

6511 27  Parts  17,  70,  194 

6513--6514 27  Part  70 

6532 27  Part  70 

6601--6602 27  Part  70 

6601 27  Parts  46,  194,  296 

6611 . .27  Part  70 

6621--6622 27  Parts  46,  70,  296 

6621 27  Part  194 

6651 27  Parts  24,  25,  70,  194 


184 


[ [Page  785] ] 


6653 27  Part  70 

6656--665B 27  Part  70 

6656  27  Part  25 

6657  27  Part  194 

6662 26  Part  1 

6665 27  Part  70 

6671  — 6672 27  Part  70 

6676 27  Parts  19,  24,  25,  270 

6689 26  Part  301 

6695 26  Part  1 

6701 27  Part  70 

6723 27  Part  70 

6801 27  Part  70 

6804 27  Part  250 

6806 27  Parts  19,  22,  25,  44,  270 

6851 26  Part  1 

6862  — 6863 27  Part  70 

6901 27  Part  70 

7011 27  Parts  17,  19,  22,  24,  25,  44,  70,  194,  270 

7025 27  Part  197 

7101--7102 27  Part  26 

7101  27  Parts  70,  72,  275 

7102  27  Parts  26,  70 

7121  — 7122 27  Part  70 

7207 27  Part  70 

7209 27  Part  70 

7212 27  Parts  44--46,  270,  275, 

296 

7213  27  Part  17 

7214  5 Part  3101 

27  Part  70 

7216 26  Part  301 

7302 27  Parts  24,  252 

7304 27  Part  70 

7322  — 7326 27  Part  72 

7325  27  Part  270 

7326  27  Part  72 

7327  27  Part  72 

7342 27  Parts  24,  25,  44--46,  270,  275, 

296 

7401 27  Part  70 

7403 27  Part  70 

7406 .27  Part  70 

7423--7426 27  Part  70 

7429--7430 27  Part  70 

7432 27  Part  70 

7502  — 7503 27  Parts  24,  70,  270 

7502 26  Part  301 

27  Part  53 

7505  — 7506 27  Part  70 

7508 26  Part  301 

7508A 26  Part  301 

7510 27  Part  19 

7513 27  Part  70 

7520 26  Parts  1,  20,  25,  301 
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Final,  Temporary  and 
Proposed  Regulations 
S1.600M  through  end 


Regs.  § 301.7122-l(i)(l) 


Procedure  and  administration 


(1)  Statute  of  limitatioiis.  (1)  Suspension  of  the  statute  of 
limitations  on  collection.  The  statute  of  limitations  on  collec- 
tion will  be  suspended  while  levy  is  prohibited  under  para- 
graph (g)(1)  of  this  section. 

(2)  Extension  of  the  statute  of  limitations  on  assessment. 
For  any  offer  to  compromise,  the  IRS  may  require,  where 
appropriate,  the  extension  of  the  statute  of  limitations  on  as- 
sessment. However,  in  any  case  where  waiver  of  the  running 
of  the  statutory , period  of  limitations  on  assessment  is 
sought,  the  taxpayer  must  be  notified  of  the  right  to  refuse  to 
extend  the  period  of  limitations  or  to  limit  the  extension  to 
particular  issues  or  particular  periods  of  time. 

(I)  Inspection  with  respect  to  accepted  offers  to  com- 
promise. For  provisions  relating  to  the  inspection  of  returns 
and  accepted  offers  to  compromise,  ^ section  6103(k)(l). 

(k)  Effective  date.  This  section  applies  to  offers  to  com- 
promise pending  on  or  submitted  on  or  after  July  18,  2002. 


TJ>.  9007.  7/18/2002. 


§ 3(^1.7207-1  Fraudulent  returns,  statement,  or  other 
documents. 

Any  person  who  willfully  delivers  or  discloses  to  any  of- 
ficer or  employee  of  die  Internal  Revenue  Service  any  list, 
return,  account,  statement;  or  other  document,  known  by  him 
to  be  frpdulept  or  to-  be  false  as . to  any  material  matter, 
shall  W fined  not  more.  than.  $1,CK)0,  or  im^  more 

than  1 year,  or  both.  Any  person  required  pursuant  to  section 
6047(b)  or  (c)  or,  section.  6104(d),  to  furnish  information  to 
any  officer  or  employee  of  the  Internal  Revenue  Servke  or 
any  other  pnson  who  willfully  furnishes  to  such  officer  or 
employee  of  the  Internal  Revenue  Service  or  such  other  per- 
son any  information  known  by  him  to  be  fraudulent  or  to  be 
false  as  to  any  material  matter  shall  be  fined  not  more  than 
$i,0(X),  or  imfuisoned  not  more  than  1 year,  or  both. 


T.D.  6498,  KV24/60,  amend  T.D.  6677.  9/16/63,  T.D.  7127. 

6/14/71.  TX>.  8026,  5/17/85. 

§ 301.7209-1  Unauthorized  use  or  ^e  of  stamps. 

(a)  Any  person  who  buys,  sells,  offers  for  sale,  uses, 
transfers,  takes  or  gives  in  exchange,  or  pledges  or  gives  in 
pledge,  except  as  authorized  in  the  Code  or  in  regulations 
made  pursuant  thereto,  any  stamp,  coupon,  ticket,  book,  or 
o^r  device  prescribed  by  the  Commissioner  under  the  Code 
for  the  collection  or  payment  of  any  tax  imposed  by  the 
Code,  shall,  upon  conviction  thereof,  be  fined  not  more  than 
$1,000,  or  imprisoned  not  more  than  6 months,  or  both. 

(b)  For  use  or  resale  of  unused  documentary  stamps,  see 
paragraph  (c)  of  § 43.6802-1  of  this  chapter  (Documentary 
Stamp  Tax  Regulations). 


T.D.  6498.  KV24/60. 


§ 301.7214-1  Offenses  by  officers  and  employees  of  the 
United  States. 

Any  officer  or  employee  of  the  United  States  acting  in 
connection  with  any  revenue  law  of  the  United  States  re- 
quired to  make  a written  report  under  the  provisions  of.  sec- 
tion 7214(a)(8)  shall  submit  such  report  to  the  Commis- 
sioner, or  to  a regional  commissioner  or  district  director. 


TJ5.  6498, KV24/60.  ' 


§ 301.7216-1  Penalty  for  disclosure  or  use  of  tax  return 
information. 

Caution:  The  Treasury  has  not  yet  amended  Reg 
§ 301.7216-1  to  reflect  changes  made  by  P.L.  100- 
647,  P.L.  98-369. 

(a)  In  general.  Section  7216(a)  provides  in  effect  that,  ex- 
cept as  provided  in  section  7216(b),  any  tax  return  preparer 
(as  described  in  paragraph  (b)(2)- of  this  section)  who  on  or 
after  January  1,  1972,  discloses  or  uses  any  tax  return  infor- 
mation (as  described  in  paragraph  (b)(3)  of  this  section) 
other  th^  for  the  specific  purpose  of  preparing,  assisting  in 
preparing,  or  obtaining  or  providing  services  in  connection 
wiA  the  preparation  of,  any  tax  return  of  the  taxpayer  by  or 
for  whom  the  information  was  made  available  to  a tax  return 
preparer,  shall  be  guilty  of  a misdemeanor,  and,  upon  con- 
viction hereof,  shall  be  fined  not  more  than  $1,000,  or  im- 
prisoned not  more  than  1 year,  or  both,  together  with  the 
costs 'of  prosecution.  Pursuant  to  section  7216(b),  the  provi- 
sions of  section  7216(a)  and  this  paragraph  do  not  apply  to 
any  disclosure  dr  use  permitted  under  ^ 301.7216-2  or 
§301.7216-3. 

(b)  Definitions.  For  purposes  only  of  section  7216  and 
§§  301.7216-1  through  301.7216-3-^ 

(1)  Tax  return.  The  term  “tax  return”  means  any  return 
(or  am<mded  return)  of  the  income  tax  imposed  by  chapter  1 
or  2 of  the  Code,  of  any  declaration  (or  amended  dilata- 
tion) of  estimated  tax  made  under  section  6015.  . ^ 

' (2)  Tax  return  preparer.' 

(i)  The  term  tax  return  preparer  means  my  person — 

(A)  \^o  is  engaged  in  the  business  of  preparing  tax  re- 
turns, . 

. (B)  Who  is  engaged  in  the  business  of  providing  auxiliary 
services  in  coimection  with  the  preparation  of  tax  returns,. 

(C)  Who  is  remunerated  for  preparing,  or  assisting  in  pre- 
paring, a tax  return  for  any  other  person,  or 

(D)  Any  individual  who,  as  part  of  his  duties  or  employ- 
ment with  any  person  described  in  (A),  (B),  or  (C)  of  this 
subdivision,  performs  services  which  assist  in  the  preparation 
of,  or  assist  in  providing  auxiliary  services  in  connection 
with  the  preparation  of,  a tax  return. 

For  example,  assume  that  a bank  is  a tax  return  preparer 
within  the  meaning  of  (A)  of  this  subdivision  and  it  employs 
one  individual  to  solicit  the  necessary  tax  return  information 
for  the  preparation  of  a tax  return  and  another  individual  to 
prepare  the  return  on  the  basis  of  the  information  that  is  fur- 
nished. Under  th^  circumstances,  both  employees  are  tax 
return  preparers.  Also,  for  example,  a secretary  to  a tax  re- 
turn preparer  who  types  or  otherwise  works  on  returns  pre- 
pared by  the  preparer  is  a tax  return  preparer. 

(ii)  A person  is  engaged  in 'the  business  of  preparing  tax 
returns  as  described  in  subdivision  (i)(A)  of  this  subparat 
graph  if,  in  the  course  of  his  business,  he  holds  himself  out 
to  taxpayers  as  a person  who  prepares  tax  returns,  whether 
or  not  tax  return  preparation  is  his  sole  business  activity  and 
whether  or  not  he  charges  a fee  for  such  services. 

(iii)  A person  is  engaged  in  the  business  of  providing  aux- 
iliary services  in  connection  with  the  preparation  of  tax  re- 
turns as  described  in  subdivision  (i)(B)  of  this  subparagraph 
if,  in  the  course  of  his  business,  he  holds  himself  out  to  tax 
return  preparers  or  to  taxpayers  as  a person  who  performs 
such  auxiliary  services,  whether  or  not  providing  such  auxil- 
iary services  is  his  sole  business  activity  and  whether  or  not 
he  charges  a fee  for  such  services.  For  example,  a,  pe^n 
part  or  all  of  whose  business  is  to  provide  a computerized 
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Regs.  § 301.7216-3(a)(3) 


Procedure  and  administration 


a first  taxpayer,  in  preparing  a tax  return  of  a second  tax- 
payer if  the  tax  return  preparer  has  obtained  from  the  first 
taxpayer  a written  consent  described  in  paragraph  (b)  of  this 
section.  See  § 301. 72 16- 2(b)  for  disclosure  or  use  in  certain 
cases  without  formal  consent. 

(b)  Form  of  consent  A separate  written  consent,  signed 
by  the  taxpayer  or  his  duly  authorized  agent  or  fiduciary, 
must  be  obtained  for  each  separate  use  or  disclosure  author- 
ized in  paragraph  (a)(1),  (2)  or  (3)  of  this  section  and  shall 
contain  — 

( 1 ) The  name  of  the  tax  return  preparer, 

(2)  The  name  of  the  taxpayer, 

(3)  The  purpose  for  which  the  consent  is  being  furnished, 

(4)  The  date  on  which  such  consent  is  signed, 

(5)  A statement  that  the  tax  return  information  may  not  be 
disclosed  or  used  by  the  tax  return  preparer  for  any  purpose 
(not  otherwise  permitted  under  § 301.7216-2)  other  than  that 
stated  in  the  consent,  and 

(6)  A statement  by  the  taxpayer,  or  his  agent  or  fiduci^, 
that  he  consents  to  tf>e  disclosure  or  use  of  such  information 
for  the  purpose  described  in  subparagraph  (3)  of  this  para- 
graph. 

(c)  Iliustrations.  The  application  of  this  section  may  be 
illustrated  by  the  following  examples; 

Example  (1).  In  order  to  stimulate  the  making  of  loans,  a 
bank  advertises  that  it  is  in  the  business  of  preparing  lax  re- 
turns. A taxpayer  goes  to  the  bank  to  have  his  tax  return 
prepared.  After  the  return  has  been  completed  by  the  bank, 
the  employee  of  the  bank  who  obtained  the  tax  return  infor- 
mation from  the  taxpayer  explains  that  the  taxpayer  owes  an 
additional  $400  in  taxes  and  that  the  bank’s  loan  department 
may  be  able  to  offer  the  taxpayer  a loan  to  pay  the  tax  due. 
If  the  taxpayer  decides  to  accept  the  opportunity  offered  to 
apply  for  a loan,  the  bank  must  first  have  the  taxpayer  exe- 
cute a written  consent  described  in  paragraph  (b)  of  this  sec- 
tion for  the  bank  to  use  any  of  such  information  which  is  re- 
quired in  deterTTiining  whether  to  make  the  tax  loan. 

Example  (2).  An  individual  who  sells  life  insurance  and 
shares  in  a mutual  fund  is  also  in  the  business  of  preparing 
tax  returns.  A taxpayer  who  has  gone  to  the  individual  to 
have  his  tax  return  prepared  is  requested,  at  the  time  he 
picks  up  his  completed  tax  return,  to  give  his  consent  to  the 
individual’s  use  of  his  tax  return  information  in  connection 
with  such  individual's  solicitation  of  the  taxpayer’s  purchas- 
ing a life  insurance  policy  and  shares  in  the  mutual  fund. 
Before  the  individual  may  use  such  tax  return  information  as 
a basis  for  soliciting  such  additional  business  from  the  tax- 
payer, the  taxpayer  must  execute  separate  written  consents 
under  paragraph  (b)  of  this  section,  one  authorizing  the  use 
of  such  information  as  a basis  for  soliciting  the  sale  of  the 
mutual  fund  shares  and  a second  authorizing  the  use  of  such 
information  as  a basis  for  soliciting  the  sale  of  the  life  insur- 
ance. 

Example  (3).  The  facts  are  the  same  as  in  example  (2)  ex- 
cept that  the  individual  does  not  sell  life  insurance  but  does 
sell  shares  in  several  mutual  funds.  If  the  request  is  for  the 
puiposc  of  using  the  tax  return  information  as  a basis  for 
soliciting  the  sale  at  one  time  of  shares  in  mutual  funds  A 
and  B,  only  one  written  consent  under  paragraph  (b)  of  this 
section  is  required  of  the  taxpayer.  If,  however,  the  request 
is  for  the  purpose  of  using  the  tax  return  information  as  a 
basis  for  soliciting  the  sale  of  shares  in  fund  A at  one  time, 
and  the  sale  of  shares  in  fund  B at  a later  lime,  two  written 
consents  under  such  paragraph  are  required  of  the  taxpayer. 


T.D.  7310.  3/27/74. 


§ 301.7231-1  Failure  to  obtain  license  for  collection  of 
foreign  items. 

For  provisions  relating  to  the  obtaining  of  a license  for 
the  collection  of  foreign  items,  see  section  7001  and  § 
301.7001-1. 


T.D.  6498.  10/24/60. 


§ 44.7262-1  Failure  to  pay  special  tax. 

Any  person  liable  for  the  special  tax  who  does  any  act 
which  makes  him  liable  for  such  tax,  without  having  paid 
the  tax,  is,  besides  being  liable  for  the  tax,  subject  to  a fine 
of  not  less  than  $1,000  and  not  more  than  $5,000. 


T.D.  6370.  4/3/59. 


§ 301.7269-1  Failure  to  produce  records. 

Whoever  fails  to  comply  with  any  duty  imposed  upon 
him  by  section  6018,  6036  (in  the  case  of  an  executor),  or 
6075(a),  or,  having  in  his  possession  or  control  any  record, 
file,  or  paper,  containing  or  supposed  to  contain  any  infor- 
mation concerning  the  estate  of  the  decedent,  or,  having  in 
his  possession  or  control  any  property  comprised  in  the 
gross  estate  of  the  decedent,  fails  to  exbibit  the  same  upon 
request  of  any  officer  or  employee  of  the  Internal  Revenue 
Service  who  desires  to  examine  the  same  in  the  performance 
of  his  duties  under  chapter  11  of  the  Code  (relating  to  estate 
taxes)  shall  be  liable  to  a penalty  of  not  exceeding  $500,  to 
be  recovered  with  costs  of  suit,  in  a civil  action  in  the  name 
of  the  United  Stales. 


T.D.  6498.  KV24/60. 


§ 301.7272-1  Penalty  for  failure  to  register. 

(a)  Any  person  who  fails  to  register  with  the  district  direc- 
tor as  required  by  the  Code  or  by  regulations  issued  thereun- 
der shall  be  liable  to  a penalty  of  $50  except  that  on  and  af- 
ter September  3,  1958,  this  section  shall  not  apply  to  persons 
required  to  register  under  subtitle  E of  the  Code,  or  persons 
engaging  in  a trade  or  business  on  which  a special  tax  is  im- 
posed by  such  subtitle. 

(b)  For  provisions  relating  to  registration  under  sections 
4101,  4412,  4455,  4722,  4753,  and  4804(d),  see  the  regula- 
tions relating  to  the  particular  lax.  For  regulations  under  sec- 
tion 7011,  see  §301.7011-1. 


T.D.  6498,  10/24/60. 


§ 301.7304-1  Penalty  for  fraudulently  claiming  draw- 
back. 

Whenever  any  person  fraudulently  claims  or  seeks  to  ob- 
tain an  allowance  of  drawback  on  goods,  wares,  or  merchan- 
dise on  which  no  interna!  lax  shall  have  been  paid,  or  fraud- 
ulently claims  any  greater  allowance  of  drawback  than  the 
tax  actually  paid,  he  shall  forfeit  triple  the  amount  wrong- 
fully or  fraudulently  claimed  or  sought  to  be  obtained,  or  the 
sum  of  $500,  at  the  election  of  the  district  director. 


T.D.  6498.  10/24/60. 


§ 301.7321-1  Seizure  of  property. 

Any  property  subject  to  forfeiture  to  the  United  States 
under  any  provision  of  the  Code  may  be  seized  by  the  dis- 
trict director  or  assistant  regional  commissioner  (alcohol  and 
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Department  of  the  Treasury 

Internal  Revenue  Service 


2000 


Disclosure,  Privacy  Act,  and  Paperwork  Reduction  Act  Notice 


The  IRS  Restructuring  and  Reform  Act  of  1998, 
the  Privacy  Act  of  1974,  and  Paperwork 
Reduction  Act  of  1 980  require  that  when  we  ask  you 
for  Information  we  must  first  tell  you  our  legal  right  to 
ask  for  the  information,  why  we  are  asking  for  it.  and 
how  it  will  be  used.  We  must  also  tell  you  what  could 
happen  if  we  do  not  receive  it  and  whether  vour 

O response  is  voluntary,  required  to  obtain  a benefit,  or 
mandatory  under  the  law. 

This  notice  applies  to  all  papers  you  file  with  us, 
including  this  tax  return.  It  also  applies  to  any 
questions  we  need  to  ask  you  so  we  can  complete, 
correct,  or  process  your  return;  figure  your  tax;  and 
collect  tax,  interest,  or  penalties. 

Our  legal  right  to  ask  for  information  is  Internal 
Revenue  Code  sections  6001  \ 601 1^  and  6012(a)® 
and  their  regulations.  They  sav  that  you  must  file  a 
return  or  statement  with  us  for  any  tax  you  are  liable 
^for.  Your  response  is  mandatory  under  these 
sections.  Code  section  6109"  requires  that  you 
provide  your  social  security  number  or  individual 
taxpayer  identification  number  on  what  you  file.  This 
is  so  we  know  who  you  are,  and  can  process  your 
return  and  other  papers.  You  must  fill  in  all  parts  of 
the  tax  form  that  apply  to  you.  But  you  do  not  have 
to  check  the  boxes  for  the  Presidential  Election 
Campaign  Fund  or  for  authorizing  the  IRS  to  discuss 
your  return  with  the  paid  preparer  shown.  You  also 
do  not  have  to  provide  your  daytime  telephone 
number. 

You  are  not  required  to  provide  the  information 
requested  on  a form  that  is  subject  to  the  Paperwork 
Reduction  Act  unless  the  form  displays  a valid  OMB 
control  number.  Books  and  records  relating  to  a form 
or  its  instructions  must  be  retained  as  long  as  their 
contents  may  become  material  in  the  administration 
of  any  Internal  Revenue  law. 

We  ask  for  tax  return  information  to  carry  out  the 
tax  laws  of  the  United  States.  We  need  it  to  figure 
and  collect  the  right  amount  of  tax. 


If  you  do  not  file  a return,  do  not  provide  the 
information  we  ask  for,  or  provide  fraudulent 
information,  you  may  be  charged  penalties  and  be 
subject  to  criminal  prosecution.  We  may  also  have 
to  disallow  the  exemptions,  exclusions,  credits, 
deductions,  or  adjustments  shown  on  the  tax  return. 
This  could  make  the  tax  higher  or  delay  any  refund. 
Interest  may  also  be  charged. 

Generally,  tax  returns  and  return  information  are 
confidential,  as  stated  in  Code  section  6103®. 
However,  Code  section  6103  allows  or  requires  the 
Internal  Revenue  Service  to  disclose  or  give  the 
information  shown  on  your  tax  return  to  others  as  de 
scribed  in  the  Code.  For  example,  we  may  disclose 
your  tax  information  to  the  Department  of  Justice,  to 
enforce  the  tax  laws,  both  civil  and  criminal,  and  to 
cities,  states,  the  District  of  Columbia,  U.S. 
commonwealths  or  possessions,  and  certain  foreign 
governments  to  carry  out  their  tax  laws.  We  may 
disclose  your  tax  information  to  the  Department  of 
Treasury  and  contractors  for  tax  administration 
purposes;  and  to  other  persons  as  necessary  to  obtain 
information  which  we  cannot  get  in  any  other  way  in 
order  to  determine  the  amount  of  or  to  collect  the  tax 
you  owe.  We  may  disclose  your  tax  information  to 
the  Comptroller  General  of  the  United  States  to  permit 
the  Comptroller  General  to  review  the  Internal 
Revenue  Service.  We  may  also  disclose  your  tax 
information  to  Committees  of  Congress;  Federal, 
state,  and  local  child  support  agencies;  and  to  other 
Federal  agencies  for  the  purposes  of  determining 
entitlement  for  benefits  or  the  eligibility  for  and  the 
repayment  of  loans. 

Please  keep  this  notice  with  your  records.  It  may 
help  you  if  we  ask  you  for  other  information.  If  you 
have  Questions  about  the  rules  for  filing  and  giving 
information  please  call  or  visit  any  Internal  Revenue 
Service  office. 

FOOTNOTES;  ’Jan.  2000  IRC  page  9001,  ^Jan.  2000  IRC  page  9001, 
’Jan.  2000  IRC  page  9003,  '“Jan.  2000  IRC  page  9100.  ’Jan.  2000  IRC 
page  9074. 


This  informaticxi  is  taken  from;  Instmctions  for 
Form  2000  1040.  Page  56.  Cat  No.  24811V 
U.S.  Governments  Printing  Office:  1997-419-070 
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11  FEDERAL  RULES  OF  EVIDENCE  Rule  611 

date,  unless  the  court  determines,  in  the  interests  of  justice,  that 
the  probative  value  of  the  conviction  supported  by  specific  facts 
and  circumstances  substantially  outweig^hs  its  prejudicial  effect. 
However,  evidence  of  a conviction  more  than  10  years  old  as  cal- 
culated herein,  is  not  admissible  unless  the  proponent  g“ives  to  the 
adverse  party  sufficient  advance  written  notice  of  intent  to  use 
such  evidence  to  provide  the  adverse  party  with  a fair  opportunity 
to  contest  the  use  of  such  evidence. 

(c)  Effect  of  pardon,  annulment,  or  certificate  of  rehabilita- 
tion.— Evidence  of  a conviction  is  not  admissible  under  this  rule 
if  (1)  the  conviction  has  been  the  subject  of  a pardon,  annulment, 
certificate  of  rehabilitation,  or  other  equivalent  procedure  based 
on  a finding  of  the  rehabilitation  of  the  person  convicted,  and  that 
person  has  not  been  convicted  of  a subsequent  crime  which  was, 
punishable  by  death  or  imprisonment  in  excess  of  one  year,  or  (2) 
the  conviction  has  been  the  subject  of  a pardon,  annulment,  or 
other  equivalent  procedure  based  on  a finding  of  innocence. 

(d)  Juvenile  adjudications, — Evidence  of  juvenile  adjudications 
is  generally  not  admissible  under  this  rule.  The  court  may,  how- 
ever, in  a criminal  case  allow  evidence  of  a juvenile  adjudication 
of  a witness  other  than  the  accused  if  conviction  of  the  offense 
would  be  admissible  to  attack  the  credibility  of  an  adult  and  the 
court  is  satisfied  that  admission  in  evidence  is  necessary  for  a fair 
determination  of  the  issue  of  guilt  or  innocence. 

(e)  Pendency  of  appeal. — The  pendency  of  an  appeal  therefrom 
does  not  render  evidence  of  a conviction  inadmissible.  Evidence  of 
the  pendency  of  an  appeal  is  admissible. 

(As  amended  Mar.  2,  1987,  eff.  Oct,  1,  1987;  Jan.  26,  1990,  eff.  Dec. 

1, 1990.) 

Rule  610.  Religious  Beliefs  or  Opinions 

Evidence  of  the  beliefs  or  opinions  of  a witness  on  matters  of  re- 
ligion is  not  admissible  for  the  ptirpose  of  showing  that  by  reason 
of  their  nature  the  witness’  credibility  is  impaired  or  enhanced. 

(As  amended  Mar.  2, 1987,  eff.  Oct,  1,  1987.) 

Rule  611.  Mode  and  Order  of  Interrogation  and  Presentation 

(a)  Control  by  court, — The  court  shall  exercise  reasonable  con- 
trol over  the  mode  and  order  of  interrogating  witnesses  and  pre- 
senting evidence  so  as  to  (1)  make  the  interrogation  and  presen- 
tation effective  for  the  ascertainment  of  the  truth,  (2)  avoid  need- 
less consumption  of  time,  and  (3)  protect  witnesses  from  harass- 
ment or  undue  embarrassment. 

(b)  Scope  of  cross-examination. — Cross-examination  should  be 
limited  to  the  subject  matter  of  the  direct  examination  and  mat- 
ters affecting  the  credibility  of  the  witness.  The  court  may,  in  the 
exercise  of  discretion,  permit  inquiry  into  additional  matters  as  if 
on  direct  examination. 

(c)  Leading  questions, — Leading  questions  should  not  be  used  on 
the  direct  examination  of  a witness  except  as  may  be  necessary  to 
develop  the  witness’  testimony.  Ordinarily  leading  questions 
should  be  permitted  on  cross-examination.  When  a party  calls  a 
hostile  witness,  an  adverse  party,  or  a witness  identified  with  an 
adverse  party,  interrogation  may  be  by  leading  questions. 
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Dep«nmem  of  the  Treasury— kxemal  Revenue  Service  c 

U.S.  Individual  Income  Tax  Return  L 


For  the  year  Jaa  1-Oec.  31.  2000.  or  other  tax  year  beginning 


!©00 


99 


. 2000.  ending 


m (Ns  space. 


B No.  1545^74 


Yotr  frst  name  and  inictal 

Last  name 

% Your  social  security  number 

If  8 joint  retun.  spouse  s frst  name  arid  initial 

Last  name 

: Spouse's  social  security  number 

Home  address  inumber  and  streeU-  If  you  have  a P.O.  box.  see  page  19. 

Otherwise.  | E | 
please  print 


or  type.  i i 
Presidential  ^ .1  ■ ■ ■ ■-  ■■■-.  ■ ■■  — 

Election  Campai^  L Note.  Checking  "Yes"  will  not  change  your  tax  or  reduce  your  refund. 


City,  town  or  post  office,  state,  and  ZIP  code.  If  you  have  a foreign  address,  see  page  19. 


Filing  Status 


Check  only 
one  box. 


A Important!  A 

You  must  enter 
^ your  SSN(s)  above. 

You  Spouse 

, ► DYesDNo  DycsDno 


1 Single 

2 Married  filing  joint  return  (even  if  only  one  had  income) 

3 Married  filing  separate  return.  Enter  spouse's  social  security  no.  above  and  full  name  here.  ► 

A Head  of  household  (with  qualifying  person).  (See  page  1 9.)  If  the  quali^ing  person  is  a child  but  not  your  dependent, 

enter  this  child's  name  here.  ► 

5 QuaBNing  widowfer)  with  dependent  child  (year  spouse  died  ► ).  (See  page  19.) 


(2)  OependenTs 
social  security  number 


(3)  Dependent's 
relationship  to 


EBB 


7 Wages,  salaries,  tips.  etc.  Attach  Form(s)  W-2 

InCOmB  Taxable  interest  Attach  Schedule  B if  required 

Attach  b Tax-exempt  interest.  Do  not  indude  on  line  8a  . . . 

Forms  W-2  and  9 Ordinary  dividends.  Attach  Schedule  B if  required 

W-2G  here. 

Also  attach  Taxable  refunds,  aedits.  or  offsets  of  state  and  local  income  taxes  (see  page  22)  . . 

Form(s)  1099-R  11  Alimony  received 

if  tax  was  12  Business  income  a (loss).  Attach  Schedule  C or  C-E2 

13  Capita!  gain  or  (loss).  Attach  Schedule  D if  required.  If  not  required,  check  here  ► C 

14  Other  gains  or  (losses).  Attach  Form  4797  

If  you  did  not  I5a  Total  IRA  distr&utions  . I I^J I b Taxable  amount  (see  page  23) 

get  a W-2.  pensions  and  amuities  1 1^  1 I b Taxable  amount  (see  page  23) 

17  Rertal  real  estate,  royalties,  partnerships.  S corporations,  trusts,  etc.  Attach  Schedule  E 

Enclose,  but  do  18  Farm  income  or  (loss).  Attach  Schedule  F 

not  att^^i^y  ^3  Unemployment  compensation 

^please  use  ^ Social  secirity  benefits  . 1 20a  1 _ I _ _l  b Taxable  amount  (see  page  25) 

Fonn  1040-V.  21  Other  income.  List  type  and  amount  (see  page  25)  

t column  for  lines  7 throuqh  21 . This  is  your  total  income  ► 


23  IRA  deduction  (see  page  27) 

ACyUStea  24  student  loan  Interest  deduction  (see  page  27) , 

brOSS  25  Medical  savings  account  deduction.  Attach  Form  8B53  . 

Income  26  Moving  expenses.  Attach  Form  3903  

27  One-half  of  self-employment  tax.  Attach  Schedule  SE  . 

28  Self-employed  health  insurance  deduction  (see  page  29) 

29  Self-employed  SEP.  SIMPLE,  and  qualified  plans  . . 

30  Penalty  on  early  withdrawal  of  savings 

31a  A&mony  paid  b Recipient's  SSN  > ! ! 

32  Add  lines  23  through  31a 

33  Subtract  line  32  from  Sne  22.  This  Is  your  adjusted  gross  income ► 


For  Disclosure,  Privacy  Act,  and  Paperwork  Reduction  Act  Notice,  see  page  56.  Cat.  No.  1 1 3208 


If  you  did  not 
get  a W-2, 
see  page  21. 

Enclose,  but  do 
not  attach,  any 
payment  Also, 
^please  use 
Form  1040-V. 


b Taxable  amount  (see  page  25) 
21.  This  is  your  total  income  P* 


Form  1040  (2000) 
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r/Cs 


Tax  and 
Credits 


Standard 
I Deduction 
for  Most 
People 

Single: 

S4.400 

Head  of 

household: 

$6,450 

Married  filing 

jointly  or 

Qualifying 

widow(er): 

$7,350 

Manied 

filing 

separately: 

$3,675 


34  Amount  from  line  33  (acljusted  gross  income) 

35a  Check  if:  D You  were  65  or  older.  D Blind;  D Spouse  was  65  or  older.  Q Blind. 

Add  the  number  of  boxes  checked  above  and  enter  the  total  here  35a 

b If  you  are  married  filing  separately  and  your  spouse  itemizes  deductions,  or 

you  were  a dual-status  alien,  see  page  31  and  check  here h 35b  D 

36  Enter  your  itemized  deductions  from  Schedule  A.  line  28.  or  standard  deduction  shown 

on  the  left.  But  see  page  31  to  find  your  standard  deduction  if  you  checked  any  box  on 
line  35a  or  35b  or  if  someone  can  claim  you  as  a dependent 

37  Subtract  line  36  from  line  34 

38  If  line  34  is  $96,700  or  less,  multiply  $2,800  by  the  total  number  of  exemptions  claimed  on 
line  6d.  If  line  34  is  over  $96,700.  see  the  worltsheei  on  page  32  for  the  amount  to  enter  .. 

39  Taxable  income.  Subtract  line  38  from  line  37.  If  line  38  is  more  than  line  37.  enter  -0- 

40  Tax  (see  page  32).  Check  if  any  tax  is  from  a O Form(s)  8814  b lH  Fcxm  4972 

41  Alternative  minimum  tax.  Attach  Form  6251  

42  Add  lines  40  and  41 P* 

43  Foreign  tax  credit.  Attach  Form  1116  if  required  ....  _15 

44  Credit  fa  child  and  dependent  care  expenses.  Attach  Form  2441  

45  Credit  for  the  elderly  or  the  disabled.  Attach  Schedule  R . . 


43 

44 

45 

46 

47 

48 

Other 

Taxes 


Payments  sb 

■ 

If  you  have  a gpi 
qualifying  r 
child,  attach  t 
Schedule  EIC. 


Refund 


Have  it 
directly 

deposited)  ^ b 

- 

67c.  and  67d.  68 


47  Child  tax  aedit  (see  page  36) 

48  Adoption  credtc  Attach  Form  8839  

49  Other.  Check  if  from  a □ Form  3800  b O Form  8396 

c □ Form  8801  d □ Form  (specif) LfiJ 1_ 

50  Add  lines  43  through  49.  These  are  your  total  credits 

51  Subtract  line  50  from  line  42.  If  fine  50  is  mae  than  line  42.  enter  -0- 


52  Self-emptoymem  tax.  Attach  Schedule  SE 

53  Social  security  and  Medicare  tax  on  tip  income  not  reported  to  employer.  Attach  Fomi  4137 

54  Tax  on  IRAs.  other  retirement  plans,  and  MSAs.  Attach  Form  5329  if  required  .... 

55  Advance  earned  income  credit  payments  from  Fam(s)  W-2 

56  Household  employmenc  taxes.  Attach  Schedule  H 

57  Add  lines  51  throuoh  56.  This  Is  vour  total  tax ► 


58  Federal  income  tax  withheld  from  Forms  W-2  and  1099  . . 

59  2000  estimated  tax  payments  and  amount  applied  from  1999  letum 

60a  Earned  income  credit  (EIC) 

b Nontaxable  earned  income:  amount  . . ► I L_l 

and  type  ► 

61  Excess  social  security  and  RRTA  lax  withheld  (see  page  50} 

62  Additional  child  tax  credit.  Attach  Form  8812 

63  Amount  paid  with  request  for  extension  to  file  (see  page  50) 

64  Other  payments.  Check  If  from  a D Form  2439  b Q Form  4136  ! 

65  Add  lines  58.  59.  60a.  and  61  through  64.  These  are  your  total 


66  If  fine  65  is  more  than  line  57.  subtract  fine  57  from  line  65.  This  is  the  amount  you  overpaid 
67a  Amount  of  tine  66  you  want  refunded  to  you P* 


Routing  number 

Account  number 
Amount  of  line  66 


► c TypetD 


□ Savings 


re 

Jant  return? 
See  page  19. 
Keep  a copy 
fa  your 
records. 


Under  penalties  of  peguiy.  I declare  that  I have  examined  this  return  and  accompanying  schedules  and  statements,  and  to  the  best  of  my  tcnoMedge  and 
bdief.  they  are  tnje.  correct  and  complete.  Dedaration  of  preparer  (other  than  laxpayeQ  is  based  on  all  information  of  which  preparer  has  any  knowledge. 

Your  signature  Date  Your  occupation  Daytime  phone  number 

i ! , 

^ Spouse's  signature.  If  a joint  retor..  both  riKiSt  sign.  Date  Spouse's  occupation  May  the  IRS  discuss  itas  ream  with  tte  prepare 

sh^Mt  below  (see  page  S2J?  Q Yes  Q No 


Preparers  SSN  or  PTIN 


Code  Sec.  1451 


Withholding  on  foreign  taxpayers 


est  without  deduction  for  any  tax  which  the  obligor  may  be  re- 
quired or  permitted  to  pay  thereon,  or  to  retain  therrfiom  under  any 
law  of  the  United  States,  the  obligor  shall  deduct  and  withhold  a 
tax  equal  to  2 percent  (regardless  of  whether  the  liability  assumed 
by  the  obligor  is  less  than,  equal  to,  or  greater  than  2 percent)  of 
the  interest  on  such  bonds,  oioitgagcs,  deeds  of  trust,  or  other  obli- 
gations, whether  such  interest  is  payable  annually  or  at  shorter  or 
longer  periods,  if  payable  to  — 

‘*(1)  an  individual. 

‘*(2)  a partnership,  or 

**(3)  a foreign  corporation  not  engaged  in  trade  or  business 
witl^  the  United  Slates. 

"*(b)  Payments  to  foreigners. 

**NoCwithstanding  subsection  (a),  if  the  liability  assumed  by  the 
obligor  does  not  exceed  2 percent  of  the  interest,  then  the  deduction 
and  withholding  shall  be  at  the  rate  of  30  percent  in  the  case  of — 

**(1)  a oonxesideot  alien  individual, 

**(2)  any  partnership  not  engaged  in  trade  or  business  within  the 
United  States  and  composed  in  whole  or  in  part  of  nonresident 
aliens,  and 

**(3)  a foreign  corporation  not  engaged  in  trade  or  business 
witl^  the  United  States. 

*‘(c)  Owner  unknown. 

**lf  the 'Owners  of  such  obligations  are  not  known  to  the  with- 
holding ^ent,  the  Secretary  may  authorize  such  deduction  and 
withholding  to  be  at  the  rate  of  2 percent,  or.  if  the  liabiliQr  as- 
sumed by  the  obligor  does  not  exceed  2 percent  of  the  interest,  then 
at  the  rate  of  30  percent 
**(d)  Benefit  of  personal  exemptions. 

**Deduction  and  withholding  under  this  section  shall  not  be  re- 
quired in  the  case  of  a citizen  or  resident  entitled  to  receive  such 
interest  if  he  files  with  the  withholding  agent  on  or  before  Febru- 
ary 1 a signed  notice  in  writing  claiming  the  benefit  of  the  deduc- 
tion. for  personal  exemptions  provided  in  section  151;  nor  in  the 
case  of  a nonresident  alien  individual  if  so  provided  for  in  regula- 
tions prescribed  by  the  Secretary  under  section  874. 

‘"(e)  Alien  residents  of  Puerto  Rico. 

**For  purposes  of  this  section.  Che  tenn  ‘nonresident  alien  individ- 
ual' includes  an  alien  resident  of  Puerto  Rioo. 

“(0  Income  of  obligor  and  obligee. 

“The  obligor  shall  not  be  allowed  a deduction  for  tbe  payment  of 
the  tax  imposed  by  this  subtitle,  or  any  other  tax  paid  pursuant  to 
the  tax-firee  covenant  clause.  ix>r  shall  such  tax  be  included  in  the 
gross  income  of  the  obligee  ” 

In  1976,  Pi.  94-455.  Sec.  1906(bK13XA),  substituted  “Sccrctaty" 
for  “Secretary  or  his  delegate"  in  subsecs,  (c)  and  (d),  effective 
2/1/77. 


Subchapter  B. — Applicatioii  of  Withholding  Provisions 
Sec. 

1461.  Liability  for  withheld  tax. 

1462.  Withheld  tax  as  credit  to  recipient  of  income. 

1463.  Tax  paid  by  recipient  of  income.  : 

1464.  Refunds  and  credits  with  respect  to  withheld  tax. 

1465.  Repealed. 


indemnified  against  the  claims  and  demands  of  any  person  for  the 
amount  of  any  payments  made  in  accordance  with  the  provisions  of 
this  chapter." 


Sec.  1462.  Withheld  tax  as  credit  to  recipient  of  income. 

Income  on  which  any  tax  is  required  to  be  withheld  at  the 
source  under  this  chapter  shall  be  included  in  the  return  of 
the  recipient  of  such  income,  but  . any  amount  of  tax  so  with- 
held shall  be  credited  against  the  amount  of  income  tax  as 
computed  in  such  return. 

Sec.  1463.  Tax  paid  by  recipient  of  income. 

If-- 

(1)  any  person,  in  violation  of  the  provisions  of  this  chap- 
ter, fails  to  deduct  and  withhold  any  tax  under  this  chap- 
ter, and 

(2)  thereafter  the  tax  against  which  such  tax  may  be 
credited  is  paid, 

the  tax  so  required  to  be  deducted  and  withheld  shall  not  be 
collected  from  such  person;  but  this  section  shall  in  no  case 
relieve  such  person  from  liability  for  interest  or  any  penalties 
or  additions  to  the  tax  otherwise  applicable  in  respect  of 
such  failure  to  deduct  and  withhold. 


In  1996,  PX..  104-188.  Sec.  1704<tX9.  substituted  “this  section" 
for  "this  subsection",  in  Code  Sec.  1463,  effective  8/20/96. 

In  1989,  P.L.  101-239.  Sec.  7743(a),  amended  Code  Sec.  1463,  ef- 
fective for  failures  after  12/31/89. 

Prior  to  ameodment.  Code  Sec.  1463  read  as  foUows: 

“Sec  1463l  Tax  PAID  BY  REGriEKr  OF  INCOME ; 

“If  any  tax  required  under  this  chapter  to  be  deducted  and  with- 
held is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re-col- 
lected from  the  withholding  ^ent;  nor  in  cases  in  which  die  tax  is 
so  paid  shall  any  penalty  unposed  on  collected  from  the  re- 
cipient of  the  income  or  the  withholding  ^eht  foir  failure  to  return 
or  pay  the  same,  unless  such  ^lure  was  fraudulent  and  for  the  pur- 
pose of  evading  paymenL"  ' ' 


Sec.  1464.  Refunds  and  credits  with  respect  to  withheld 
tax. 

Where  there  has  been  an  oveqiayment  of  tax  under  this 
chapter,  any  refund  or  credit  made  under  chapter  65  shall  be 
made  to  the  withholding  agent  unless  the  amount  of  such  tax 
was  actually  withheld  by  the  withholding  agent. 

Sec.  1465.  Repealed. 


In  1976,  P.L.  94-455.  Sec.  1 901  (aX  156),  repealed  Code  Sec.  1465. 
effective  for  tax.  yrv  begin,  after  '76. 

Prior  to  repeal.  Code  Sec.  1465  read  as  follows; 

“Sec.  1465.  DEFTNmoN  of  withholding  agent 
"The  term  ‘withholding  agent’  means  any  person 


In  1986,  P.L.  99-514,  Sec.  1899A(73).  amended  item  1461. 

Prior  to  amendment,  item  1461  read  as  follows: 

"1461.  Return  and  payment  of  withheld  tax.” 

In  1984,  P.L.  98-369,  Sec.  474(r)(29)(A),  redesignated  subchaptcr 
C as  B. 

In  1976,  P.L.  94-455.  Sec.  1901(bX41),  deleted  item  1465. 

Prior  to  repeal,  item  1465  read  as  follows: 

"1465.  £>efinition  of  withholding  agent." 

Sec.  1461.  Liability  for  withheld  tax. 

Every  person  required  to  deduct  and  withhold  any  tax 
under  this  chapter  is  hereby  made  liable  for  such  tax  and  is 
hereby  indemnified  against  the  claims  and  demands  of  any 
person  for  the  amount  of  any  payments  made  in  accordance 
with  the  provisions  of  this  chapter. 


CHAPTER  4.  REPEALED  [RULES  APPLICABLE  TO 
RECOVERY  OF  EXCESSIVE  PROFITS  ON  GOVERN- 
MENT CONTRACTS] 

Subchapter 

A.  Repealed. 

B.  Repealed  [Mitigation  of  Effect  of  Renegotiation  of  Gov- 

ernment Contracts]. 

In  1990.  P.L.  101-508,  See.  1180I(aX37).  repealed  Chapter  4. 

In  1976,  P.L.  94455,  Sec.  1951(cX4).  deleted  the  item  for  Sub- 
chapter  A. 

Prior  to  repeal,  that  item  read  as  follows: 

“A.  Recovery  of  Excessive  Profits  on  Government  Contracts.” 


Id  15^66,  P.L.  89-809.  Sec.  103,.  amended  Code  Sec.  1461.  effective 
for  payments  occurring  after  12/31/66. 

Prior  to  amendment.  Code  Sec.  1461  read  as  follows: 

“Sec  1461.  Reiurn  .and  payment  of  wimHEijD  tax 
“Every  person  required  to.deduct  aad-withhold  any  tax  under  this 
chapter  sl^  on  or  before  March*  15  of  each  year,  make  return 
theiwf  and  pay  the  tax  to  tbe  officer  designated  in  sectioo  6151. 
Every  such  peraon  is  hereby  made  liable  for  such  tax  and  is  hereby 


SuBPART  A.  Repealed.  [Recovery  of  Excessive  Profits 
ON  Government  Contracts] 

Sec 

1471.  Repealed  [Recovery  of  excessive  profits  on  govern- 
ment contracts.] 
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I.  PURPOSE  AND  SUMMARY 

The  Paperwork  Reduction  takes  statutory  steps  needed  to  reduce  and  minimize  the  burden  Government 
paperwork  imposes  on  the  public.  The  purposes  of  the  bill  are  to: 

(1) Minimize  the  Federal  paperwork  burden  for  individuals,  businesses-in  particular, 
small  business  -State  and  local  governments,  and  other  person; 

(2)  Minimize  the  cost  to  the  Federal  Government  of  collecting,  maintaining,  using  and 
disseminating  information; 

(3)  Maximize  the  usefulness  of  information  collected; 

(4)  Coordinate  and  integrate  Federal  information  policies  and  practices;  and 

(5)  Ensure  that  automatic  data  processing  and  telecommunications  technologies  are 
acquired  and  used  by  the  Federal  Government  to  improve  service  delivery  and  program 
management,  increase  productivity,  and  reduce  the  information  processing  burden  for  both  the 
Government  and  the  public. 

The  bill- 

Establishes  a goal  to  reduce  the  1980  paperwork  burden  existing  today  by  twenty-five  percent 
in  three  years. 

Creates  an  institutional  framework  to  carry  out  recommendations  of  the  Commission  on  Federal 
Paperwork. 

Consolidates  within  the  Director  of  0MB  and  the  Office  of  Information  and  Regulatory  Affairs 
the  following  information  management  policy  functions:  general  information,  paperwork  clearance, 
statistical  activities,  records  management,  privacy,  and  automatic  data  processing  and 
telecommunications. 

Ensures  that  paperwork  required  from  the  public  is  first  checked  to  see  whether  information 
requested  is: 

(1)  Needed; 

(2)  Not  duplicative;  and 

(3)  Collected  efficiently. 

The  Director  of  0MB  will  be  accountable  for  this  checking  and  will  be  responsible  for  preventing 
duplicate  and  unnecessary  paperwork  burdens. 

Requires  all  information  requests  of  the  public  to  display  a control  number,  an  expiration  date, 
and  indicate  whv  the  information  is  needed,  how  it  will  be  used,  and  whether  it  is  a voluntary  or 
mandatory  request.  Requests  which  do  not  reflect  a current  OMB  control  number  or  fail  to  state  whv 
not,  are  “bootleg”  requests  and  mav  be  ignored  bv  the  public. 

Establishes  a Federal  Information  Locator  System  to: 

(1)  Identify  duplication  in  agencies  reporting  and  record  keeping  requirements; 

(2)  Locate  existing  information  that  may  meet  the  needs  of  Congress,  executive  agencies, 
and  the  public;  and 

(3)  Assist  in  deciding  which  agency  requests  for  information  collection  should  be 
approved. 

Rewrites  the  original  Federal  Reports  Act  of  1942  and  eliminates  all  agency  exemptions  to  the 
Act  except  the  Federal  Election  Commission.  A disapproval  of  an  information  request  of  the 
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should  be  available,  upon  payment  of  a reasonable  fee,  to  state  and  local  governments,  and  members 
of  the  general  public.  The  Director  is  to  ensure  that  no  actual  data  collected  by  Federal  agencies  are 
contained  within  the  System. 


U.S.  Public  Law  44  USC 

Sec.  3512.  Public  protection 

(a)  Notwithstanding  any  other  provision  of  law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a collection  of  information  that  is  subject  to  this 
chapter  if  - 

(1)  the  collection  of  information  does  not  display  a valid  control  number 
assigned  by  the  Director  in  accordance  with  this  chapter;  or 

(2)  the  agency  fails  to  inform  the  person  who  is  to  respond  to  the  collection 
of  information  that  such  person  in  not  required  to  respond  to  the  collection  of 
information  unless  it  displays  a valid  control  number. 

(b)  The  protection  provided  by  this  section  may  be  raised  in  the  form  of  a complete 
defense,  bar,  or  othenwise  at  any  time  during  the  agency  administrative  process  or 
judicial  action  applicable  thereto. 

The  purpose  of  this  section  is  to  protect  the  public  from  the  burden  of  collections  of 
information  which  have  not  been  subjected  to  the  clearance  process  described  by  section 
3507.  Information  collection  requests  which  do  not  display  a current  control  number  or,  if 
not,  indicate  why  not  are  to  be  considered  “bootleg”  requests  and  may  be  ignored  by  the 
public. 

Section  3504  (c)  (3)  (A)  requires  the  Director  to  ensure  that  all  information  collection  requests 
display  a control  number.  Section  3507  (f)  declares  that  an  agency  shall  not  engage  in  a collection 
of  information  without  obtaining  from  the  Director  a control  number  to  be  displayed.  Section 
3506  (c)  (5)  requires  each  agency  to  ensure  that  information  collection  requests  specifically  required 
by  law  or  to  obtain  a benefit  and  submitted  to  nine  or  fewer  persons  contain  a statement  to  inform 
the  person  receiving  the  request  that  the  request  is  not  subject  to  the  clearance  requirements  of 
section  3507. 

Section  3542  states,  notwithstanding  any  other  provision  of  law,  no  person  shall  be 
subject  to  any  penalty  for  failing  to  maintain  information  for  or  provide  information  to  any 
agency  if  the  information  collection  request  involved  was  made  after  December  31, 1981,  and 
does  not  display  a current  control  number  assigned  by  the  Director,  or  fails  to  state  that  such 
request  is  not  subject  to  this  Act.  These  are  the  only  circumstances  under  which  a person  may 
justify  the  failure  to  maintain  information  for  or  provide  to  any  agency  otherwise  required, 
by  reliance  on  this  Act. 

If  an  information  collection  request  displays  a current  control  number  or  states  that  the 
request  is  not  subject  to  this  Act,  it  is  valid  for  the  purposes  of  this  Act. 

The  protection  provided  by  this  section  does  not  go  into  effect  until  December  31,  1981  in 
order  to  provide  agencies  adequate  time  to  comply  with  the  provisions  of  this  Act 

The  term  “current  control  number”  is  used  to  ensure  that  the  public  is  also  protected  from 
information  collection  requests  which  may  display  a control  number  that  is  expired.  Section  3504 
(c)  (3)  (A)  mandates  that  the  Director  ensure  information  collection  requests  display  an 
expiration  date  when  appropriate.  Consistent  with  the  provisions  of  section  3507  (b),  (c),  (d), 
and  (g),  all  control  numbers  are  to  be  assigned  by  the  Director  and  are  valid  for  a period  not  to 
exceed  three  years. 
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PAPERWORK  REDUCTION  ACT  SUBMISSION 

Please  read  tlie  rnstnidions  before  completing  this  fonn.  For  additional  fonns  or  assistance  hi  completing  this  form,  contact  your  prey's 
Paperwork  Oearance  Officer.  Send  two  copies  of  this  form,  the  collectiai  Instrument  to  be  reviewed,  the  Supporting  Statement,  and  any 
additional  documentation  to  Office  of  Information  and  Regulatory  Affairs,  Office  of  Management  and  Budget,  Docket  Library,  Room 
10102,  725  17th  Street  NW,  Washington,  DC  20503. 

1 . Agency/Subagerkcy  onginating  request  2.  0MB  control  number  b.  d None 


3.  Type  of  infofmation  collection  {check  one) 

a.  Q NewCoHectioo 

b d Revision  of  a currently  approved  colleciion 
c.  Lj  Extension  of  a currently  approved  collectfoo 
c.  d Reinstatement,  without  change,  of  a previously  approved 
collection  for  which  approval  has  expired 

e.  d Reinstalement.  with  change,  of  a previousiy  approved 

collection  for  which  approval  has  expired 

f.  d Existing  coltection  in  use  without  an  0MB  control  number 

PertK  nofe  Hem  A7  of  Supporting  Stafemenf  irr^nKiions 


4.  Type  of  review  requested  (check  c 

a.  □ Regular 

b.  Q Emergency  - Approval  requested  by: , 

c.  □ Delegated 


5.  Small  entities 

Will  this  information  collection  have  a significant  economic  impact  on  a 
substantial  number  of  small  enthies? 

Yes  D No 


6.  Requested  expiration  date  | 

a.  di  Three  years  from  the  approval  date 


b.d  Other. 


7.  Title 


E.  Agency  form  numbertsj  (tf  apf^icabie) 


S.  Keywords 


1C.  Abstract 


11.  Affected  public  fWarx  primery  with  'P*  and  all  others  with  1C) 

a.  _ Individuals  households  d. Farms 

b.  _ Business  or  other  for-profit  e.  _ Federal  Government 

c.  _ Nol-for-orofil  institutions  f. State.  Local,  orTrioai  Government 


12.  Obligation  to  respond  (Martr  primary’  with  T*  and  all  others  that  apply  with  1C) 
Voluntary 


c.  ! ( vwuuidiy 

b.  d Required  to  obtain  or  retain  benefits  ^ 

c.  d Mandatory 


13.  Annual  reporting  and  recordkeeping  hour  burden 

a.  Number  of  respondents  

b.  Total  annial  responses  

1.  Percentage  of  these  responses 

collected  electronically  

c.  Total  annual  hours  requested  

d.  Current  0MB  invenuvy  

€.  Difference  v 

f Explanabon  of  difference 

1.  Program  change  

2.  Adjustment  


14.  Annual  reporting  and  recordkeeping  c»st  burden  fm  thousands  of  doliarsj 

a.  Total  annualized  capital/startup  costs 

b.  Tctai  annual  costs  (O&M)  

C-  Total  annualized  cost  requested 

d.  Current  0MB  inventory  

e.  Difference  

f.  Explanation  of  tfifference 

1,  Program  change  

2.  Adjustment _ 


15.  Purpose  of  information  coiiection  (Mark  primary  with  "P“  and  all  others  that 
apply  with  IT) 

3 _ Application  for  benefits 

h. Program  evaluation 

c.  __  General  purpose  statistics 
d Audit 


e.  _ Program  planning  or  management 

f.  Research 

9-  — Regulatory  or  compliance 


16.  Frequency  of  recordkeeping  or  reporting  (check  all  that  apply) 
a.  d Recordkeeping  b.  d Yhird  party  efisdosure 

c.  d f^porting; 

1.  i I On  occasion  2.  d Weekly  3Q  Monthly 

4-d  Quarterly  5.  d Semhannually  6.  Q Annually 

7.jd  Biennially  6.  d Other  (describe)  


17.  Statistical  metnoOs 

Does  this  information  cdiection  employ  statistical  methods? 

□ Yes  d 


No 


18.  Agency  contact  (person  who  can  best  ar^wer  questions  regarding  the  content 
of  this  submission) 

Name: 

Phone: 


19.  Certification  for  Paperwork  Reduction  Act  Submissions 

On  behalf  of  this  Federal  agency,  I certify  that  the  collection  of  information 
encompassed  by  this  request  complies  with  5 CFR  1320.9. 

NOTE:  The  text  of  5 CFR  1320.9,  and  the  related  provisions  of  5 CFR 

1320.8(b)(3),  appear  at  the  end  of  the  instructions.  The  certification  is  to 
be  made  with  reference  to  those  regulatory  provisions  as  set  forth  in  the 
instructions. 


The  following  is  a summary  of  the  topics,  regarding  the  proposed  collection  of 
information,  that  the  certification  covers; 

(a)  It  is  necessary  for  the  proper  performance  of  agency  functions; 

(b)  It  avoids  unnecessary  duplication; 

(c)  It  reduces  burden  on  small  entities; 

(d)  It  uses  plain,  coherent,  and  unambiguous  language  that  is 
understandable  to  respondents; 

(e)  Its  implementation  will  be  consistent  and  compatible  with  current 
reporting  and  recordkeeping  practices; 

(f)  It  indicates  the  retention  periods  for  recordkeeping  requirements; 

0(g)  It  informs  respondents  of  the  information  called  for  under  5 CFR 
1320.8  (b)(3)  about: 

(i)  Why  the  information  is  being  collected; 

^^(ii)  Use  of  information; 

(iii)  Burden  estimate; 

(iv)  Nature  of  response  (voluntary,  required  for  a benefit,  or 
mandatory): 


(v)  Nature  and  extent  of  confidentiality;  and 


(vi)  Need  to  display  currently  valid  0MB  control  number: 

(h)  Itwas  developed  by  an  office  that  has  planned  and  allocated 
resources  for  the  efficient  and  effective  management  and  use  of  the 
information  to  be  collected  (see  note  in  Item  19  of  the  instructions); 

(i)  It  uses  effective  and  efficient  statistical  survey  methodology  (if 
applicable):  and 

(j)  It  makes  appropriate  use  of  information  technology. 
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Certification  Requirement  for  Paperwork  Reduction  Act  Submissions 


5 CFR  1320.9  reads  “As  part  of  the  agency  submission  to  0MB  of  a proposed  collection  of  information,  the 
agency  (through  the  head  of  the  agency,  the  Senior  Official,  or  their  designee)  shall  certify  (and  provide  a 
record  supporting  such  certification)  that  the  proposed  collection  of  information- 

“(a)  is  necessary  for  the  proper  performance  of  the  functions  of  the  agency,  including  that  the 
information  to  be  collected  will  have  practical  utility; 

“(b)  is  not  unnecessarily  duplicative  of  information  otherwise  reasonably  accessible  to  the  agency: 

“(c)  reduces  to  the  extent  practicable  and  appropriate  the  burden  on  persons  who  shall  provide 
information  to  or  for  the  agency,  including  with  respect  to  small  entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  § 601(6)),  the  use  of  such  techniques  as: 

0“{1)  establishing  differing  compliance  or  reportinQ  requirements  or  timetables  that  take  into 
account  the  resources  available  to  those  who  are  to  respond: 

“(2)  the  clarification,  consolidation,  or  simplification  of  compliance  and  reporting  requirements;  or 
collections  of  information,  or  any  part  thereof; 

“(3)  an  exemption  from  coverage  of  the  collection  of  information,  or  any  part  thereof; 

“(d)  is  written  using  plain,  coherent,  and  unambiguous  terminology  and  is  understandable  to  those  who 
are  to  respond: 

“(e)  is  to  be  implemented  in  ways  consistent  and  compatible,  to  the  maximum  extent  practicable,  with 
the  existing  reporting  and  recordkeeping  practices  of  those  who  are  to  respond: 

“(f)  indicates  for  each  recordkeeping  requirement  the  length  of  time  persons  are  required  to  maintain  the 
records  specified; 

“(g)  informs  potential  respondents  of  the  information  called  for  under  § 1320.8(b)(3):  [see  below] 

“(h)  has  been  developed  by  an  office  that  has  planned  and  allocated  resources  for  the  efficient  and 
effective  management  and  use  of  the  information  to  be  collected,  including  the  processing  of  the 
information  in  a manner  which  shall  enhance,  where  appropriate,  the  utility  of  the  information  to  agencies 
and  the  public; 

“(i)  uses  effective  and  efficient  statistical  survey  methodology  appropriate  to  the  purpose  for  which  the 
information  is  to  be  collected:  and 

“(j)  to  the  maximum  extent  practicable,  uses  appropriate  information  technology  to  reduce  burden  and 
improve  data  quality,  agency  efficiency  and  responsiveness  to  the  public. 

NOTE:  5 CFR  1320.8(b)(3)  requires  that  each  collection  of  information: 

“(3)  informs  and  provides  reasonable  notice  to  the  potential  persons  to  whom  the  collection  of 
information  is  addressed  of: 

“(i)  the  reasons  the  information  Is  planned  to  be  and/or  has  been  collected: 

“(ii)  the  way  such  information  is  planned  to  be  and/or  has  been  used  to  further  the  proper 
performance  of  the  functions  of  the  agency: 

“(iii)  an  estimate,  to  the  extent  practicable,  of  the  average  burden  of  the  collection  (together  with 
a request  that  the  public  direct  to  the  agency  any  comments  concerning  the  accuracy  of  this  burden 
estimate  and  any  suggestions  for  reducing  this  burden); 

) 

0“(iv)  whether  responses  to  the  collection  of  information  are  voluntary,  require  to  obtain  or  retain  a 
benefit  (citino  authority)  or  mandatory  (citing  authority): 

“(v)  the  nature  and  extent  of  confidentiality  to  be  provided.  If  any  (citing  authority):  and 


“(vi)  the  fact  that  an  agency  may  not  conduct  or  sponsor,  and  a person  is  not  reouired  to  respond 


to^a  collection  of  information  unless  it  displays  a currently  valid  OMB  control  number." 
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Instructions  For  Completing  0MB  Form  83-1 


Please  answer  all  questions  and  have  the 
Senior  Official  or  designee  sign  the  form. 
These  instructions  should  be  used  in 
conjunction  with  5 CFR  1320.  which 
provides  information  on  coverage, 
definitions,  and  other  matters  of  procedure 
and  interpretation  under  the  Paperwork 
Reduction  Act  of  1995. 

1.  Agency/Subagency  originating  request 

Provide  the  name  of  the  agency  or 
subagency  originating  the  request.  For  most 
cabinet-level  agencies,  a subagency 
designation  is  also  necessary.  For  non- 
cabinet  agencies,  the  subagency 
designation  is  generally  unnecessary. 

2.  0MB  control  number 

a.  If  the  information  collection  in  this  request 
has  previously  received  or  now  has  an  OMB 
control  or  comment  number,  enter  the 
number. 

b.  Check  “None"  if  the  information  collection 
in  this  request  has  not  previously  received 
an  OMB  control  number.  Enter  the  four  digit 
agency  code  for  your  agency. 


delegated  authority. 

5.  Small  entities 

Indicate  whether  this  infomnation  collection 
will  have  a significant  impact  on  a 
substantial  number  of  small  entities.  A small 
entity  may  be  (1)  a small  business  which  is 
deemed  to  be  one  that  is  independently 
owned  and  operated  and  that  is  not 
dominant  in  its  field  of  operation;  (2)  a small 
organization  that  is  any  not-for-profit 
enterprise  that  is  independently  owned  and 
operated  and  is  not  dominant  in  its  field;  or 
(3)  a small  government  jurisdiction  which  is  a 
government  of  a city,  county,  town, 
township,  school  district,  or  special  district 
with  a population  of  less  than  50.000. 


a.  Check  Three  years"  if  the  agency 
requests  a three  year  approval  for  the 
collection. 

b.  Check  “Other"  if  the  agency  requests 
approval  for  less  than  three  years.  Specify 
the  month  and  year  of  the  requested 
expiration  date. 


6.  Requested  expiration  date 


I 3.  Type  of  information  collection  (check 
one) 

! a.  Check  “New  collection"  when  the 

• collection  has  not  previously  been  used  or 
i sponsored  by  the  agency. 

j b.  Check  "Revision"  when  the  collection  is 
I currently  approved  by  OMB.  and  the  agency 

• request  includes  a material  change  to  the 
j collection  instrument,  instructions,  its 

‘ frequency  of  collection,  or  the  use  to  which 
; the  information  is  to  be  put. 

c.  Check  "Extension"  when  the  collection  is 
currently  approved  by  OMB.  and  the  agency 
wishes  only  to  extend  the  approval  past  the 
current  expiration  date  without  making  any 
material  change  in  the  collection  instrument, 
instructions,  frequency  of  collection,  or  the 
1 use  to  which  the  information  is  to  be  put. 

' d.  Check  “Reinstatement  without  change" 
when  the  collection  previously  had  OMB 
approval,  but  the  approval  has  expired  or 
was  withdrawn  before  this  submission  was 
made,  and  there  is  no  change  to  the 
collection. 

e.  Check  “Reinstatement  with  change"  when 
the  collection  previously  had  OMB  approval, 
but  the  approval  has  expired  or  was 
withdrawn  before  this  submission  was  made. 

I and  there  is  change  to  the  collection. 

f.  Check  “Existing  collection  in  use 

! without  OMB  control  number"  when  the 
collection  is  currently  in  use  but  does  not 
have  a currently  valid  OMB  control  number. 

4.  Type  of  review  requested  (check  one) 

a.  Check  “Regular"  when  the  collection  is 
submitted  under  5 CFR  1320.10.  1320.11.  or 
1320.12  with  a standard  60  day  review 
schedule. 

b.  Check  “Emergency"  when  the  agency  is 
submitting  the  request  under  5 CFR  1320.13 
for  emergency  processing  and  provides  the 
required  supporting  material.  Provide  the 
date  by  which  the  agency  requests  approval. 

c.  Check  “Delegated"  when  the  agency  is 
submitting  the  collection  under  the 
conditions  OMB  has  granted  the  agency 


7.  Title 

Provide  the  official  title  of  the  information 
collection.  If  an  official  title  does  not  exist, 
provide  a description  which  will  distinguish 
this  collection  from  others. 

8.  Agency  form  number(s)  (if  applicable) 

Provide  any  form  number  the  agency  has 
assigned  to  this  collection  of  information. 
Separate  each  form  number  with  a comma. 

9.  Keywords 

Select  and  list  at  least  two  keywords 
(descriptors)  from  the  “Federal  Register 
Thesaurus  of  Indexing  Terms"  that  describe 
the  subject  area(s)  of  the  information 
collection.  Other  terms  may  be  used  but 
should  be  listed  after  those  selected  from 
the  thesaurus.  Separate  keywords  with 
commas.  Keywords  should  not  exceed  two 
lines  of  text. 

10.  Abstract 

O Provide  a statement,  limited  to  five  lines  of 
text,  coverino  the  aoenc/s  need  for  the 
information,  uses  to  which  it  will  be  put,  and 
a brief  description  of  the  respondents. 

11.  Affected  public 

Mark  all  categories  that  apply,  denoting  the 
primary  public  with  a “P"  and  all  others  that 
apply  with  “X." 

12.  Obligation  to  respond 

Mark  all  categories  that  apply,  denoting  the 
primary  obligation  with  a “P"  and  all  others 
that  apply  with  “X." 

Oa.  Mark  “Voluntary"  when  the  response  is 
entirely  discretionary  and  has  no  direct  effect 
on  any  benefit  or  privilege  for  the 
respondent. 

b.  Mark  “Required  to  obtain  or  retain 


benefits"  when  the  response  is  elective,  but 
is  required  to  obtain  or  retain  a benefit, 

c.  Mark  “Mandatory"  when  the  respondent 
must  reply  or  face  civil  or  criminal  sanctions. 

13.  Annual  reporting  and  recordkeeping 
hour  burden 

a.  Enter  the  number  of  respondents  and/or 
recordkeepers.  If  a respondent  is  also  a 
recordkeeper,  report  the  respondent  only 
once. 

b.  Enter  the  number  of  responses  provided 
annually.  For  recordkeeping  as  compared  to 
reporting  activity,  the  number  of  responses 
equals  the  number  of  recordkeepers. 

b. 1.  Enter  the  estimated  percentage  of 
responses  that  will  be  submitted/collected 
electronically  using  magnetic  media  (i.e.. 
diskette),  electronic  mail,  or  electronic  data 
interchange.  Facsimile  Is  not  considered  an 
electronic  submission. 

c.  Enter  the  total  annual  recordkeeping  and 
reporting  hour  burden. 

d.  Enter  the  burden  hours  currently 
approved  by  OMB  for  this  collection  of 
information.  Enter  zero  (0)  for  any  new 
submission  or  for  any  collection  whose  OMB 
approval  has  expired. 

e.  Enter  the  difference  by  subtracting  line  d 
from  line  c.  Record  a negative  number  (d 
larger  than  c)  within  parentheses. 

f.  Explain  the  difference.  The  difference  in 
line  e must  be  accounted  for  in  lines  f,1.  and 
f.2. 

f.1.  "Program  change"  is  the  result  of 
deliberate  Federal  government  action.  All 
new  collections  and  any  subsequent  revision 
of  existing  collections  (e.g.,  the  addition  or 
deletion  of  questions)  are  recorded  as 
program 
changes. 

f-2.  “Adjustment'  is  a change  that  is  not  the 
result  of  a deliberate  Federal  government 
action.  Changes  resulting  from  new 
estimates  or  action  not  controllable  by  the 
Federal  government  are  recorded  as 
adjustments. 

14.  Annua!  reporting  and  recordkeeping 
cost  burden  (in  thousands  of  dollars) 

The  costs  identified  in  this  item  must  exclude 
the  cost  of  hour  burden  identified  in  Item  13. 

a.  Enter  the  total  dollar  amount  of 
annualized  cost  for  all  respondents  of  any 
associated  capital  or  start-up  costs. 

b.  Enter  recurring  annual  dollar  amount  of 
cost  for  all  respondents  associated  with 
operating  or  maintaining  systems  or 
purchasing  services. 

c.  Enter  total  (14.a.  t 14. b.)  annual  reporting 
and  recordkeeping  cost  burden. 

d.  Enter  any  cost  burden  currently  approved 
by  OMB  for  this  collection  of  information. 

Enter  zero  (O)  if  this  is  the  first  submission 
after  October  1.  1995. 

e.  Enter  the  difference  by  subtracting  line  d 
from  line  c.  Record  a negative  number  (d 
larger  than  c)  within  parenthesis. 

f.  Explain  the  difference.  The  difference  in 
line  e must  be  accounted  for  in  lines  f.i.  and 
f.2. 

f .1,  “Program  change"  is  the  result  of 
deliberate  Federal  government  action.  All 
new  collections  and  any  subsequent 
revisions  or  changes  resulting  in  cost 
changes  are  recorded  as  program  changes. 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF  MANAGEMENT  AND  BUDGET 
WASHINGTON.  D.C.  20503 

September  17,  1999 

THE  DIRECTOR 


OMB  BULLETIN  NO.  99-06 

TO  THE  HEADS  OF  EXECUTE VE  DEPARTMENTS  AND  AGENCIES 


SUBJECT:  Fiscal  Year  2000  Information  Collection  Budget 


1.  What  is  the  purpose  of  this  Bulletin?  This  bulletin  instructs  your  Chief  Information 
Officer  (CIO)  how  to  prepare  and  submit  information  to  the  OMB  Office  of  Information 
and  Regulatory'  Affairs  (OIRA)  that  will  be  the  basis  for  the  Fiscal  Year  2000 
Information  Collection  Budget.  This  annual  report  describes  the  information  collection 
burden  imposed  by  the  Federal  government  on  the  public,  progress  of  the  agencies 
towards  the  burden  reduction  goals  set  forth  in  the  Paperwork  Reduction  Act  of  1 995 
(PRA),  and  agency  acti^■ities  to  improve  the  public’s  access  to  Federal  information 
resources. 

2.  When  are  responses  to  the  Bulletin  due?  Submissions  are  due  to  OIRA  no  later  than 
Friday,  December  1 7,  1 999. 

3.  Who  must  respond  to  this  Bulletin?  The  Chief  Information  Officers  fi'om  the 
following  agencies  must  comply  with  the  requirements  of  this  Bulletin: 

Department  of  Agriculture 

Department  of  Commerce 

Department  of  Defense 

Department  of  Education 

Department  of  Energy 

Department  of  Health  and  Human  Ser\'ices 

Department  of  Housing  and  Urban  Development 

Department  of  the  Interior  Department  of  Justice 

Department  of  Labor 

Department  of  State 

Department  of  Transportation 

Department  of  the  Treasury 

Department  of  Veterans  Affairs 

Environmental  Protection  Agency 

Federal  Acquisition  Regulation  (FAR  Secretariat) 

Federal  Communications  Commission 
Federal  Deposit  Insurance  Corporation 
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Federal  Emergency  Management  Agency 
Federal  Energy  Regulatory  Commission 
Federal  Trade  Commission 
National  Aeronautics  and  Space  Administration 
National  Science  Foundation 
Nuclear  Regulator}^  Commission 
Securities  and  Exchange  Commission 
Small  Business  Administration 
Social  Security  Administration 

If  your  agency  is  not  listed  here,  you  do  not  need  to  do  anything  under  this  Bulletin. 

4.  What  is  the  governmentwide  Paper~vvork  Reduction  Goal  for  FY  2000?  The 
Paperw,'ork  Reduction  Act  of  1995  requires  0MB  to  “set  an  annual  Government-wide 
goal  for  the  reduction  of  information  collection  burdens  by  at  least ...  5 percent  during 
each  of  the  fiscal  years  1998,  1999,  2000,  and  2001.”  44  U.S.C.  3505(a)(1).  In 
accordance  with  the  Act,  and  in  light  of  the  agencies’  statutory'  and  programmatic 
requirements  as  reflected  in  prior  ICBs,  0MB  is  setting  a “Government-wide  goal  for 
the  reduction  of  information  collection  burdens”  for  FY  2000  of5%. 

5.  What  must  mv  agency’s  submission  include?  Your  CIO  is  required  to  submit  the 

following  information; 

A.  a cover  letter  describing  agency  initiatives  that  have  resulted  or  will  result  in  specific 
reductions  of  burden  on  the  public,  with  special  consideration  for  reductions 
through  changes  to  regulations,  particularly  where  it  affects  small  business,  and 
through  electronic  commerce; 

B.  your  agency’s  Information  Collection  Budget  submission  and  supporting  material, 

prepared  in  accordance  with  the  instructions  in  Appendix  A; 

C.  data  regarding  your  agency’s  compliance  with  the  information  collection  provisions 

of  the  Paperwork  Reduction  Act,  prepared  in  accordance  with  the  instructions  in 
Appendix  B;  and 

D.  a narrative  description  of  your  agency’s  current  plans  for  the  provision  of  agency 

services  electronically,  including  a proposed  timetable  for  implementation, 
prepared  in  accordance  with  the  instructions  in  Appendix  C. 

.A.11  submissions  should  be  consistent  with  0MB  fiscal  and  policy  guidance. 

6.  Id  what  format  should  the  CIO  provide  this  information  to  OMB?  0MB  would  like 
this  information  electronically  on  a 3.5”  diskette  along  with  one  paper  copy.  Please 
label  the  disk  with  the  agency  name  and  the  filenames  of  the  submission.  Please  use  the 
following  file  formats. 
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A.  Where  this  Bulletin  instructs  you  to  prepare  a table,  you  should  submit  the  table  in 
one  of  the  following  formats,  in  order  of  preference; 

(1)  Microsoft  Excel  97  or  earlier; 

(2)  Lotus  1-2-3,  Release  9 or  earlier;  or 

(3)  A dot-delimited  ASCII  file  (a  separates  each  cell  in  a row). 

B.  OthepA'ise,  you  should  submit  the  information  requested  in  one  of  the  following 
formats,  in  order  ofpreference: 

(1)  WordPerfect,  version  8.0  or  earlier;  or 

(2)  MicrosoR  Word  97  or  earlier. 

7.  What  is  the  legal  authority'  under  which  0MB  is  requiring  this  information?  This 
Bulletin  is  issued  pursuant  to  the  Budget  and  Accounting  Act  of  1921,  as  amended;  the 
Budget  and  Accounting  Procedures  Act  of  1950,  as  amended;  and  the  Paperw'ork 
Reduction  Act  of  1995. 

8.  Where  must  these  submissions  be  delivered?  The  information  required  under  this 
Bulletin  must  be  delivered  no  later  than  December  17, 1999,  to: 

Da\'id  Rostker 

The  Office  of  Information  and  Regulatory  Affairs 
The  Office  of  Management  and  Budget 
725  17th  Street,  TW  - Room  10202 
Washington,  D.C.  20503 

9.  Will  OMB  conduct  hearings  on  mv  agency’s  submission?  0MB  will  schedule,  as 
needed,  hearings  with  an  agency  on  its  progress  toward  burden  reductions  goals  and 
agenc\-  compliance  with  the  Paperwork  Reduction  Act. 

10.  Who  should  I contact  for  further  information?  Questions  about  specific  agency 
matters  should  be  directed  to  the  agency’s  Desk  Officer  in  OMB’s  Office  of 
Information  and  Regulatory  Affairs. 

Questions  about  this  Bulletin  should  be  directed  to  David  Rostker,  tel.  (202)  395-3897, 
E-mail ; David_Rostker@omb.eop . gov. 

11.  When  does  this  Bulletin  expire?  This  Bulletin  expires  September  30,  2000. 

/s/ 

Jacob  J.  Lew 
Director 
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Internal  Revenue  Service,  Treasury 


§602.101 


(2)  Eligible  organizations  interested 
in  participating  in  the  Internal  Rev- 
enue Service  Tax  Counseling  for  the 
Elderly  program  should  request  an  ap- 
plication from  the: 

Program  Manager.  Tax  Counseling  for  the 

Elderly,  Taxpayer  Service  Division  TX:T:I, 

Internal  Revenue  Service,  1111  Constitu- 
tion Ave.,  N.W..  Washington,  DC  20224,  (202) 

566-4904. 

Subpart  I — Use  of  Penalty  Mail  in 
the  Location  and  Recovery  of 
Missing  Children 

Source:  T.D.  8848,  64  FR  69398.  Dec.  13.  1999. 
unless  otherwise  noted. 

§ 601.901  Missing  children  shown  on 
penalty  mail. 

(a)  Purpose.  To  support  the  national 
effort  to  locate  and  recover  missing 
children,  the  Internal  Revenue  Service 
(IRS)  joins  other  executive  depart- 
ments and  agencies  of  the  Government 
of  the  United  States  in  using  official 
mail  to  disseminate  photographs  and 
biographical  information  on  hundreds 
of  missing  children. 

(b)  Procedures  for  obtaining  and  dis- 
seminating data.  (1)  The  IRS  shall  pub- 
lish pictures  and  biographical  data  re- 
lated to  missing  children  in  domestic 
penalty  mail  containing  annual  tax 
forms  and  instructions,  taxpayer  infor- 
mation publications,  and  other  IRS 
products  directed  to  members  of  the 
public  in  the  United  States  and  its  ter- 
ritories and  possessions. 

(2)  Missing  children  information 
shall  not  be  placed  on  the  “Penalty  In- 
dicia,” “OCR  Read  Area,”  “Bar  Code 
Read  Area,”  and  “Return  Address” 
areas  of  letter-size  envelopes. 

(3)  The  IRS  shall  accept  photographic 
and  biographical  materials  solely  from 
the  National  Center  for  Missing  and 
Exploited  Children  (National  Center). 
Photographs  that  were  reasonably  cur- 
rent as  of  the  time  of  the  child’s  dis- 
appearance. or  those  which  have  been 
updated  to  reflect  a missing  child’s 
current  age  through  computer  en- 
hancement technique,  shall  be  the  only 
acceptable  form  of  visual  media  or  pic- 
torial likeness  used  in  penalty  mail. 

(c)  Withdrawal  of  data.  The  shelf  life 
of  printed  penalty  mail  is  limited  to  3 
months  for  missing  child  cases.  The 


IRS  shall  follow  those  guidelines  when- 
ever practicable.  For  products  with  an 
extended  shelf  life,  such  as  those  re- 
lated to  filing  and  paying  taxes,  the 
IRS  will  not  print  any  pictures  or  bio- 
graphical data  relating  to  missing  chil- 
dren without  obtaining  from  the  Na- 
tional Center  a waiver  of  the  3-month 
shelf-life  guideline. 

(d)  Reports  and  contact  official.  IRS 
shall  compile  and  submit  to  OJJDP  re- 
ports on  its  experience  in  imple- 
menting Public  Law  99-87,  99  Stat.  290. 
as  required  by  that  office.  The  IRS  con- 
tact person  is;  Chief,  Business  Publica- 
tions Section  (or  successor  office).  Tax 
Forms  and  Publications  Division. 
Technical  Publications  Branch, 
OP:FS:FP:P:3.  Room  5613.  Internal 
Revenue  Service.  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224. 

(e)  Period  of  applicability.  This  section 
is  applicable  December  13.  1999  through 
December  31,  2002. 

[T.D.  8848.  64  FR  69398.  Dec.  13.  1999;  65  FR 
15862,  Mar.  24,  2000] 

PART  602— OMB  CONTROL  NUM- 
BERS UNDER  THE  PAPERWORK  RE- 
DUCTION ACT 

§ 602.101  OMB  Control  numbers. 

(a)  Purpose.  This  part  collects  and 
displays  the  control  numbers  assigned 
to  collections  of  information  in  Inter- 
nal Revenue  Service  regulations  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  The  Internal  Revenue  Serv- 
ice intends  that  this  part  comply  with 
the  requirements  of  §§  1320.7(f).  1320.12, 
1320.13.  and  1320.14  of  5 CFR  part  1320 
(OMB  regulations  implementing  the 
Paperwork  Reduction  Act),  for  the  dis- 
play of  control  numbers  assigned  by 
OMB  to  collections  of  information  in 
Internal  Revenue  Service  regulations. 
This  part  does  not  display  control 
numbers  assigned  by  the  Office  of  Man- 
agement and  Budget  to  collections  of 
information  of  the  Bureau  of  Alcohol. 
Tobacco,  and  Firearms. 

(b)  Display. 


CFR  part  or  section  where  identified  and 
described 


l.1(h)-1(e)  . 
1.23-5 


Current 
OMB  control 
No. 

1545-1654 

1545-0074 
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CFR  part  or  section  where  identified  and 
described 


Current 
0MB  control 
No. 


CFR  part  or  section  where  identified  and 
described 


Current 
0MB  control 
No. 


1.25- 1T  1545-0922 

1545-0930 

1.25- 2T  1545-0922 

1545-0930 

1.25- 3T 1545-0922 

1545-0930 

1.25- 4T 1545-0922 

1.25- 5T  1545-0922 

1.25- 6T  1545-0922 

1.25- 7T 1545-0922 

1.25- 5T  1545-0922 

1.25A-1  1545-1630 

1.28-1  1545-0619 

1.31- 2  1545-0074 

1.32- 2  1545-0074 

1.32- 3  1545-1575 

1.37- 1  1545-0074 

1.37- 3  1545-0074 

1.41- 2  1545-0619 

1.41- 3  1545-0619 

1.41- 4A 1545-0074 

1.41- 4  (b)  and  (c)  1545-0074 

1.41- 4(d) 1545-1625 

1.41- 8(b) 1545-1625 

1.41- 8(d) 1545-0732 

1.41- 9  1545-0619 

1.42- 1T 1545-0984 

1545-0988 

1.42- 2  1545-1005 

1.42- 5  1545-1357 

1.42- 6  1545-1102 

1.42- 8  1545-1102 

1.42- 10  1545-1102 

1.42- 13  1545-1357 

1.42- 14  1545-1423 

1.42- 17  1545-1357 

1.43- 3(a)(3)  1545-1292 

1.43- 3(b)(3)  1545-1292 

1.44A-1  1545-0068 

1.44A-3  1545-0074 

1.448-1  1545-0219 

1.45D-1T  1545-1765 

1.458- 1  1545-0879 

1.458- 2  1545-0152 

1.46- 1  1545-0123 

1545-0155 

1.46- 3  1545-0155 

1.46- 4  1545-0155 

1.46- 5  1545-0155 

1.46- 6  1545-0155 

1.46- 8  1545-0155 

1.46- 9  1545-0155 

1.46- 10  1545-0118 

1.46- 11  1545-0155 

1.47- 1  1545-0166 

1545-0155 

1.47- 3  1545-0166 

1545-0155 

1.47- 4  1545-0123 

1.47- 5  1545-0092 

1.47- 6  1545-0099 

1.48- 3  1545-0155 

1.48- 4  1545-0808 

1545-0155 

1.48- 5  1545-0155 

1.48- 6  1545-0155 

1.48- 12  1545-0155 

1545-1783 

1.50A-1  1545-0895 

1.50A-2  1545-0895 

1.50A-3  1545-0895 

1.50A-4  1545-0895 


1.50A-5  1545-0895 

1.50A-6  1545-0895 

1.50A-7  1545-0895 

1.50B-1  1545-0895 

1.50B-2  . 1545-0895 

1.50B-3  . . 1545-0895 

1.50B-4  1545-0895 

1.50B-5  1545-0895 

1.51- 1  1545-0219 

1545-0241 

1545-0244 

1545-0797 

1.52- 2  1545-0219 

1.52- 3  1545-0219 

1.56- 1  1545-0123 

1.56(g)-!  1545-1233 

1.56A-1  1545-0227 

1.56A-2  1545-0227 

1.56A-3  1545-0227 

1.56A-4  1545-0227 

1.56A-5  1545-0227 

1.57- 5  1545-0227 

1.58- 1  1545-0175 

1.58- 9(C)(5)(iii){B)  1545-1093 

1.58- 9(e)(3)  1545-1093 

1.61- 2  1545-0771 

1.61- 2T  1545-0771 

1.61- 4  1545-0187 

1.61- 15  1545-0074 

1.62- 2  1545-1148 

1.63- 1  1545-0074 

1. 67- 21  1545-0110 

1.67- 3T  1545-0118 

1.67- 3  1545-1018 

1.71- 1T  1545-0074 

1.72- 4  1545-0074 

1.72- 6  1545-0074 

1.72- 9  1545-0074 

1.72- 17  1545-0074 

1.72- 17A 1545-0074 

1.72- 18  1545-0074 

1.74-1  1545-1100 

1.79- 2  1545-0074 

1.79- 3  1545-0074 

1.83- 2  1545-0074 

1.83- 5  1545-0074 

1.83- 6  1545-1448 

1.103- 10  1545-0123 

1545-0940 

1.103- 15AT  1545-0720 

1.103- 18  1545-1226 

1.103(n)-2T  1545-0874 

1.103(n>-4T  1545-0874 

1.103A-2  1545-0720 

1.105- 4  1545-0074 

1.105- 5  1545-0074 

1.105- 6  1545-0074 

1.108- 4  1545-1539 

1.108- 5  1545-1421 

1.110-1  1545-1661 

1.117- 5  1545-0869 

1.118- 2  1545-1639 

1.119- 1  1545-0067 

1.120- 3  1545-0057 

1.121- 1  1545-0072 

1.121- 2  1545-0072 

1.121- 3  1545-0072 

1.121- 4  1545-0072 

1545-0091 

1.121- 5  1545-0072 

1.127-2  1545-0768 

1.132-1T 1545-0771 
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A- 110,  Grants  and  Agreements  with  In- 
stitutions of  Higher  Education,  Hos- 
pitals and  Other  Nonprofit  Organiza- 
tions (41  FR  32016).  All  applicable  pro- 
visions of  this  circular  and  any  exist- 
ing and  further  supplements  and  revi- 
sions are  incorporated  into  these  regu- 
lations and  into  all  cooperative  agree- 
ments entered  into  between  the  Inter- 
nal Revenue  Service  and  program  spon- 
sors. 

(2)  Additional  operating  procedures 
and  instructions  may  be  developed  by 
the  Internal  Revenue  Service  to  direct 
recipient  organizations  in  carrying  out 
the  provisions  of  this  subpart,  such  as 
instructions  for  using  letters  of  credit. 
Any  such  operating  procedures  or  in- 
structions will  be  incorporated  into 
each  cooperative  agreement. 

(c)  Joint  funding.  Tax  Counseling  for 
the  Elderly  programs  will  not  be  eligi- 
ble for  Joint  funding.  Accordingly,  the 
Joint  Funding  Simplification  Act  of 
1974.  Pub.  L.  93-510.  December  5.  1974  (88 
Stat.  1604.  42  U.S.C.  4251-4261)  and  Of- 
fice of  Management  and  Budget  Cir- 
cular No.  A-111.  Jointly  Funded  Assist- 
ance to  State  and  Local  Governments 
and  Nonprofit  Organizations  (41  FR 
32039).  will  not  apply. 

(d)  Discrimination.  No  program  spon- 
sor shall  discriminate  against  any  per- 
son providing  tax  return  assistance  on 
the  basis  of  age,  sex.  race,  religion  or 
national  origin  in  conducting  program 
operations.  No  program  sponsor  shall 
discriminate  against  any  person  in  pro- 
viding such  assistance  on  the  basis  of 
sex,  race,  religion  or  national  origin. 

(44  FR  72113.  Dec.  13.  1979.  as  amended  at  49 
FR  36500.  Sept.  18.  1984] 

§601.806  Solicitation  of  applications. 

(a)  Solicitation.  The  Commissioner  of 
Internal  Revenue  or  the  Commis- 
sioner’s delegate  may,  at  any  time,  so- 
licit eligible  agencies  and  organiza- 
tions to  submit  applications.  Gen- 
erally. applications  will  be  solicited 
and  accepted  in  June  and  July  of  each 
year.  Deadlines  for  submitting  applica- 
tions and  the  schedule  for  selecting 
program  sponsors  will  be  provided  with 
application  documents. 

(1)  Before  preparing  and  submitting 
an  unsolicited  application,  organiza- 
tions are  strongly  encouraged  to  con- 
tact the  Internal  Revenue  Service  at 


§602.101 

the  address  provided  in  paragraph  (b) 
(2)  of  this  section. 

(2)  A solicitation  of  an  application  is 
not  an  assurance  or  commitment  that 
the  Internal  Revenue  Service  will  enter 
into  a cooperative  agreement.  The  In- 
ternal Revenue  Service  will  not  pay 
any  expenses  or  other  costs  incurred  by 
the  applicant  in  considering,  preparing 
or  submitting  an  application. 

(b)  Application.  (1)  In  the  application 
documents,  the  Commissioner  or  the 
Commissioner’s  delegate  will  specify 
program  requirements  which  the  appli- 
cant must  meet. 

(2)  Eligible  organizations  interested 
in  participating  in  the  Internal  Reve- 
nue Service  Tax  Counseling  for  the  El- 
derly program  should  request  an  appli- 
cation from  the; 

Program  Manager.  Tax  Counseling  for  the 
Elderly.  Taxpayer  Service  Division  TX.T.I. 
Internal  Revenue  Service.  1111  Constitu- 
tion Ave..  N.W..  Washington.  DC  20224.  (202) 
566-4904. 

PART  602— OMB  CONTROL  NUM- 
BERS UNDER  THE  PAPERWORK  RE- 
DUCTION ACT 

§602.101  OMB  Control  numbers. 

(a)  Purpose.  This  part  collects  and 

displays  the  control  numbers  assigned 
to  collections  of  information  in  Inter- 
nal Revenue  Service  regulations  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  The  Internal  Revenue  Serv- 
ice intends  that  this  part  (together 
with  26  CFR  601.9000)  comply  with  the 
requirements  of  §§  1320.7(f).  1320.12. 

1320.13.  and  1320.14  of  5 CFR  part  1320 
(OMB  regulations  implementing  the 
Paperwork  Reduction  Act),  for  the  dis- 
play of  control  numbers  assigned  by 
OMB  to  collections  of  information  in 
Internal  Revenue  Service  regulations. 
This  part  does  not  display  control 
numbers  assigned  by  the  Office  of  Man- 
agement and  Budget  to  collections  of 
information  of  the  Bureau  of  Alcohol. 
Tobacco,  and  Firearms. 

(b)  Cross-reference.  For  display  of  con- 
trol numbers  assigned  by  the  Office  of 
Management  and  Budget  to  Internal 
Revenue  Service  collections  of  infor- 
mation in  the  Statement  of  Procedural 
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Rules  (26  CFR  part  601).  see  26  CFR 
601.9000. 

(c)  Display. 


CFR  part  or  section  where  identified  and  de- 
scribed 


Current 
OMB  con- 
trol No. 


1.23-5  1545-0074 

1.25- 1T  1545-0922 

1545-0930 

1.25- 2T  1545-0922 

1545-0930 

1.25- 3T  1545-0922 

1545-0930 

1.25- 4T  1545-0922 

1.25- 5T  1545-0922 

1.25- 6T  1545-0922 

1.25- 7T  1545-0922 

1.25- 8T  1545-0922 

1.28-1  1545-0619 

1.31- 2  1545-0074 

1.32- 2  1545-0074 

1.37- 1  1545-0074 

1.37- 3  1545-0074 

1.41- 2  1545-0619 

1.41- 3  1545-0619 

1.41^A  1545-0074 

1.41- 4  (b)  and  (c)  1545-0074 

1.41- 8{d)  1545-0732 

1.41- 9  1545-0619 

1.4 2-  IT  1545-0984 

1545-0988 

1.42- 2  1545-1005 

1.42- 5  1545-1291 

1.42- 6  1545-1102 

1.42- 8  1545-1102 

1.42- 10  1545-1102 

1.42- 13  1545-1357 

1.42- 14  1545-1423 

1.43- 3(a)(3)  1545-1292 

1.43- 3(b)(3)  1545-1292 

1.44A-1  1545-0068 

1.44A-3  1545-0074 

1.44B-1  1545-0219 

1.458- 1  1545-0879 

1.458- 2  1545-0152 

1.46- 1  1545-0123 

1545-0155 

1.46- 3  1545-0155 

1.46- 4  1545-0155 

1.46- 5  1545-0155 

1.46- 6  1545-0155 

1.46- 8  1545-0155 

1.46- 9  1545-0155 

1.46- 10  1545-0118 

1.46- 11  1545-0155 

1.47- 1  1545-0166 

1545-0155 

1.47- 3  1545-0166 

1545-0155 

1.47- 4  1545-0123 

1.47- 5  1545-0092 

1.47- 6  1545-0099 

1.48- 3  1545-0155 

1.48- 4  1545-0808 

1545-0155 

1.48- 5  1545-0155 

1.48- 6  1545-0155 

1 48-12  1545-0155 

1.50A-1  1545-0895 

1.50A-2  1545-0895 

1.50A-3  1545-0895 

1.50A-4  1545-0895 

1.50A-5  1545-0895 

1.50A-6  1545-0895 


CFR  part  or  section  where  identified  and  de- 
scribed 


Current 
OMB  con- 
trol No. 


1.50A-7 
1.50B-1 
1.50B-2 
1.50B-3 
1.50B-4 
1.50B-5 
1.51-1  . 


1.52- 2  

1.52- 3  

1.56- 1  

1.56(g)-1  

1.56A-1  

1.56A-2  

1.56A-3  

1.56A-4  

1.56A-5 

1.57- 5  

1.58- 1  

1.58- 9(c)(5)(iii){B) 

1.58- 9(e)(3)  

1.61-2  

1.61- 2T  

1.61^  

1.61- 15  

1.62- 2  

1.63-1  

1.67- 2T  

1.67- 3T  

1.67- 3  

1.71- 1T  

1.72^  

1.72- 6  

1.72- 9  

1.72- 17  

1.72- 17A  

1.72- 18  

1.74-1  

1.79- 2  

1.79- 3  

1.83- 2  

1.83- 5  

1.83- 6  

1.103- 10  

1.1 03- 1 5AT 

1.103- 18  

1.103(n)-2T 

1.103(n)-4T 

1.103A-2  

1.105- 4  

1.105- 5  

1.105- 6  

1.108(a)-1  

1.108(a)-2  

1.108(c)-1  

1.117-5  

1.119- 1  

1.120- 3  

1.121- 1  

1.121-2  

1.121- 3  

1.121^  

1.121- 5  

1.127-2  

1.132- 1T  

1.132- 2  

1.132- 2T  

1.132- 5  


1545-0895 

1545-0895 

1545-0895 

1545-0895 

1545-0895 

1545-0895 

1545-0219 

1545-0241 

1545-0244 

1545-0797 

1545-0219 

1545-0219 

1545-0123 

1545-1233 

1545-0227 

1545-0227 

1545-0227 

1545-0227 

1545-0227 

1545-0227 

1545-0175 

1545-1093 

1545-1093 

1545-0771 

1545-0771 

1545-0187 

1545-0074 

1545-1148 

1545-0074 

1545-0110 

1545-0118 

1545-1018 

1545-0074 

1545-0074 

1545-0074 

1545-0074 

1545-0074 

1545-0074 

1545-0074 

1545-1100 

1545-0074 

1545-0074 

1545-0074 

1545-0074 

1545-1448 

1545-0123 

1545-0940 

1545-0720 

1545-1226 

1545-0874 

1545-0874 

1545-0720 

1545-0074 

1545-0074 

1545-0074 

1545-0046 

1545-0046 

1545-1421 

1545-0869 

1545-0067 

1545-0057 

1545-0072 

1545-0072 

1545-0072 

1545-0072 

1545-0091 

1545-0072 

1545-0768 

1545-0771 

1545-0771 

1545-0771 

1545-0771 
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by  $9,000  plus  $6,000)  and  B is  allowed  a 
$1,600  credit  ($4,000  times  $6,000  divided 
by  $9,000  plus  $6,000)  with  respect  to  the 
expenditures  attributable  to  the  joint- 
ly owned  house.  C is  entitled  to  a cred- 
it of  $4,000  with  respect  to  the  expendi- 
tures attributable  to  the  other  house. 

(2)  Example.  The  application  of  this 
subparagraph  may  be  illustrated  by  the 
following  example; 

Example.  A,  B,  and  C each  has  a separate 
principal  residence.  They  agree  to  finance 
jointly  the  construction  of  a solar  collector, 
each  providing  one-third  of  the  costs  and 
taking  one-third  of  the  output  of  the  col- 
lector. Each  will  separately  pay  for  the  costs 
of  connecting  the  solar  collector  with  his  or 
her  principal  residence.  Provided  the  solar 
collector  and  connection  equipment  other- 
wise qualify  as  renewable  energy  source 
property.  A,  B.  and  C will  each  be  considered 
to  have  made  renewable  energy  source  ex- 
penditures equal  to  one-third  of  the  cost  of 
the  collector  plus  his  or  her  separate  connec- 
tion costs.  Such  expenditures  will  be  subject 
to  the  limitations  and  other  rules  separately 
applicable  to  A.  B,  and  C with  respect  to 
each  principal  residence,  such  as  those  with 
respect  to  the  $10  minimum  (§1.2a-l(d)(D). 
prior  expenditures  (§  1.23-l{d)(2)),  residential 
use  (paragraph  (g)  of  this  section),  and  joint 
occupancy  (paragraph  (h)  of  this  section). 

(k)  Basic  adjustments.  If  a credit  is  al- 
lowed under  section  23  or  former  sec- 
tion 44C  for  any  expenditure  with  re- 
spect to  any  property,  the  increase  in 
the  basis  of  that  property  which  would 
(but  for  this  paragraph)  result  from 
such  expenditure  shall  be  reduced  by 
the  amount  of  the  credit  allowed. 

(l)  Recordkeeping — (1)  In  general.  No 
residential  energy  credit  is  allowable 
unless  the  taxpayer  maintains  the  i*ec- 
ords  described  in  paragraph  (1)(2)  of 
this  section.  The  records  shall  be  re- 
tained so  long  as  the  contents  thereof 
may  become  material  in  the  adminis- 
tration of  any  internal  revenue  law. 

(2)  Records.  The  taxpayer  must  main- 
tain records  that  clearly  identify  the 
energy-conserving  components  and  re- 
newable energy  source  property  with 
respect  to  which  a residential  energy 
credit  is  claimed,  and  substantiate 
their  cost  to  the  taxpayer,  any  labor 
costs  properly  allocable  to  them  paid 


for  by  the  taxpayer,  and  the  method 
used  for  allocating  such  labor  costs. 

[T.D.  7717.  45  FR  57719.  Aug.  29.  1980.  Redesig- 
nated and  amended  by  T.D.  8146.  52  FR  26672. 
July  16,  1987] 

S 1.23-4  Performance  and  quality 
standards.  [Reserved] 

[T.D.  7717.  45  FR  57721.  Aug.  29,  1980.  Redesig- 
nated by  T.D.  8146,  52  FR  26672.  July  16.  1987] 

§ 1.23-5  Certification  procedures. 

(a)  Certification  that  an  item  meets  the 
definition  of  an  energy -conserving  compo- 
nent or  renewable  energy  source  property. 
Upon  the  request  of  a manufacturer  of 
an  item  pursuant  to  paragraph  (b)  of 
this  section  which  is  supported  by 
proof  that  the  item  is  entitled  to  be 
certified,  the  Assistant  Commissioner 
(Technical)  shall  certify  (or  shall  no- 
tify the  manufacturer  that  the  request 
is  denied)  that: 

(1)  The  item  meets  the  definition  of 
insulation  (see  § 1.23-2(c)(l)). 

(2)  The  item  meets  the  definition  of 
an  other  energy-conserving  component 
specified  in  section  23(c)(4)  or  former 
section  44C(c)(4)  see  (§1.23-2(d)(4)). 

(3)  The  item  meets  the  definition  of 
solar  energy  property  (see  §1.23-2(f)), 
wind  energy  property  (see  §1.23-2(g)), 
or  geothermal  energy  property  (see 
§1.23-2(h)). 

(4)  The  item  meets  the  definition  of  a 
category  of  energy-conserving  compo- 
nent that  has  been  added  to  the  list  of 
approved  items  pursuant  to  paragraph 
(d)(4)(viii)  of  §1.23-2. 

(5)  The  item  meets  the  definition  of 
renewable  energy  source  property  that 
transmits  or  uses  a renewable  energy 
source  that  has  been  added  to  the  list 
of  approved  renewable  energy  sources 
pursuant  to  paragraph  (e)(2)  of  §1.23-2. 

(b)  Procedure — (1)  In  general.  A manu- 
facturer of  an  item  desiring  to  apply 
under  paragraph  (a)  shall  submit  the 
application  to  the  Commissioner  of  In- 
ternal Revenue,  Attention:  Associate 
Chief  Counsel  (Technical).  CC:C:E,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224.  Upon  being  advised  by  the 
National  Office,  orally  or  in  writing, 
that  an  adverse  decision  is  con- 
templated a manufacturer  may  request 
a conference.  The  conference  must  be 
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held  within  21  calendar  days  from  the 
date  of  that  advice.  Procedures  for  re- 
questing: an  extension  of  the  21-day  pe- 
riod and  notifying  the  manufacturer  of 
the  Service’s  decision  on  that  request 
are  the  same  as  those  applicable  to 
conferences  on  ruling  requests  by  tax- 
payers (see  section  9.05  of  Rev.  Proc. 
80-20). 

(2)  Contents  of  application.  The  appli- 
cation shall  include  a description  of 
the  item  (including  appropriate  design 
drawings  and  specifications)  and  an  ex- 
planation of  the  purpose  and  function 
of  the  item.  There  shall  accompany  the 
application  a declaration  in  the  fol- 
lowing form:  “Under  penalties  of  per- 
jury. I declare  that  I have  examined 
this  application,  including  accom- 
panying documents  and.  to  the  best  of 
my  knowledge  and  belief,  the  facts  pre- 
sented in  support  of  the  application  are 
true,  correct,  and  complete.”  The 
statement  must  be  signed  by  the  per- 
son or  persons  making  the  application. 

(c)  Effect  of  certification  under  para- 
graph (a).  Certifications  granted  under 
paragraph  (a)(1).  (2).  or  (3)  will  be  ap- 
plied retroactively  to  April  20,  1977. 
However,  certifications  granted  under 
paragraph  (a)  (4)  or  (5)  will  be  applied 
retroactively  only  to  the  date  the  ap- 
plicable energy-conserving  component 
or  renewable  energy  source  was  added 
by  Treasury  decision  to  the  list  of 
qualifying  components  or  sources.  Cer- 
tification of  an  item  under  this  section 
means  that  the  applicable  definitional 
requirement  of  § 1.23-2  is  considered 
satisfied  in  the  case  of  any  person 
claiming  a residential  energy  credit 
with  respect  to  such  item.  However,  it 
does  not  relieve  manufacturers  of  the 
need  to  establish  that  their  items  con- 
form to  performance  and  quality  stand- 
ards (if  any)  provided  under  §1.23-4  and 
that  their  items  can  reasonably  be  ex- 
pected to  remain  in  operation  at  least 
3 years,  in  the  case  of  insulation  and 
other  energy-conserving  components, 
or  at  least  5 years,  in  the  case  of  re- 
newable energy  source  property. 

[T.D.  7717,  45  FR  57721.  Aug.  29,  1980.  Redesig- 
nated and  amended  by  T.D.  8146.  52  FR  26672. 
July  16.  1987] 


§ 1.23-6  Procedure  and  criteria  for  ad- 
ditions to  the  approved  list  of  en- 
ergy-conserving components  or  re- 
newable energy  sources. 

(a)  Procedures  for  additions  to  the  list 
of  energy -conserving  components  or  re- 
newable energy  sources — (1)  In  general.  A 
manufacturer  of  an  item  (or  a group  of 
manufacturers)  desiring  to  apply  for 
addition  to  the  approved  list  of  energy- 
conserving  components  or  renewable 
energy  sources  pursuant  to  paragraph 
(d)(4)(viii)  or  (e)(2)  of  §1.23-2  shall  sub- 
mit an  application  to  the  Internal  Rev- 
enue Service,  Attention:  Associate 

Chief  Counsel  (Technical).  CC:C:E.  1111 
Constitution  Avenue.  NW. . Wash- 
ington, DC  20224,  The  term  “manufac- 
turer” includes  a person  who  assembles 
an  item  or  a system  from  components 
manufactured  by  other  persons.  The 
application  shall  provide  the  informa- 
tion required  under  paragraph  (b)  of 
this  section.  An  application  may  re- 
quest that  more  than  one  item  be 
added  to  the  approved  list.  It  will  be 
the  responsibility  of  the  Office  of  the 
Associate  Chief  Counsel  (Technical) 
upon  receipt  of  the  application  to  de- 
termine whether  all  the  information 
required  under  paragraph  (b)  of  this 
section  has  been  furnished  with  the  ap- 
plication. If  an  application  lacks  essen- 
tial information,  the  applicant  will  be 
advised  of  the  additional  information 
required.  If  the  information  (or  a rea- 
sonable explanation  of  the  reason  why 
the  information  cannot  be  made  avail- 
able) is  not  forthcoming  within  30  days 
of  the  date  of  that  advice,  the  applica- 
tion will  be  closed  and  the  applicant 
will  be  so  informed.  Any  resubmission 
of  information  beyond  the  30-day  pe- 
riod will  be  treated  as  a new  applica- 
tion. If  the  Office  of  the  Associate 
Chief  Counsel  (Technical)  already  is 
considering  an  application  with  respect 
to  the  same  or  a similar  item,  it  may 
consolidate  applications.  The  Office  of 
the  Associate  Chief  Counsel  will  make 
a report  and  recommendation  to  the  ad 
hoc  advisory  board  as  to  whether  each 
item  that  is  the  subject  to  an  applica- 
tion should  be  added  in  accordance 
with  the  manufacturer’s  request  to  the 
approved  list  of  energy-conserving 
components  or  renewable  energy 
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Form  2555 

Foreign  Earned  income 

0MB  No.  1545-0067 

l®03 

Attachment 
Sequence  No.  34 

Department  of  the  Treasury 
Internal  Revenue  Service  (99) 

► See  separate  instructions.  ► Attach  to  Form  1040. 

Name  shown  on  Form  1040 


For  Use  by  U.S.  Citizens  and  Resident  Aliens  Only  

I Your  social  security  number 


Part  I 


General  Information 


1 


Your  foreign  address  (including  country) 


2 


Your  occupation 


3 Employer's  name  ► 

4a  Employer’s  U.S.  address  ► 

b Employer's  foreign  address  ► 

5 Employer  is  (check  L a D A foreign  entity  b □ A U.S.  company  c D Self 

any  that  apply):  f d □ A foreign  affiliate  of  a U.S.  company  e □ Other  (specify)  ► 

6a  If,  after  1981,  you  filed  Form  2555  to  claim  either  of  the  exclusions  or  Form  2555-EZ  to  claim  the  foreign  earned  income 

exclusion,  enter  the  last  year  you  filed  the  form.  ► 

b If  you  did  not  file  Form  2555  or  2555-EZ  after  1981  to  claim  either  of  the  exclusions,  check  here  ► □ and  go  to  line  7. 

c Have  you  ever  revoked  either  of  the  exclusions? D Yes  □ IMo 

d If  you  answered  "Yes,"  enter  the  type  of  exclusion  and  the  tax  year  for  which  the  revocation  was  effective.  ► 

7 Of  what  country  are  you  a citizen/national?  ► 

8a  Did  you  maintain  a separate  foreign  residence  for  your  family  because  of  adverse  living  conditions  at  your 

tax  home?  See  Second  foreign  household  on  page  3 of  the  instructions □ Yes  □ No 

b If  "Yes."  enter  city  and  country  of  the  separate  foreign  residence.  Also,  enter  the  number  of  days  during  your  tax  year  that 

you  maintained  a second  household  at  that  address.  ► 

9 List  your  tax  home(s)  during  your  tax  year  and  date(s)  established.  ► 


Next,  complete  either  Part  II  or  Part  III.  If  an  item  does  not  apply,  enter  "NA."  If  you  do  not  give 
the  information  asked  for,  any  exclusion  or  deduction  you  claim  may  be  disallowed. 


Part  II 


Taxpayers  Qualifying  Under  Bona  Fide  Residence  Test  (See  page  2 of  the  instructions.) 


10  Date  bona  fide  residence  began  ► , and  ended  ► 

11  Kind  of  living  quarters  in  foreign  country  ► a □ Purchased  house  b □ Rented  house  or  apartment  c □ Rented  room 


d □ Quarters  furnished  by  employer 

12a  Did  any  of  your  family  live  with  you  abroad  during  any  part  of  the  tax  year? □ Yes  □ No 

b If  "Yes,"  who  and  for  what  period?  ► 

1 3a  Have  you  submitted  a statement  to  the  authorities  of  the  foreign  country  where  you  claim  bona  fide  residence 

that  you  are  not  a resident  of  that  country?  (See  instructions.) □ Yes  □ No 

b Are  you  required  to  pay  income  tax  to  the  country  where  you  claim  bona  fide  residence?  (See  instructions.)  D Yes  D No 


If  you  answered  "Yes"  to  1 3a  and  "No"  to  1 3b,  you  do  not  qualify  as  a bona  fide  resident.  Do  not  complete  the  rest  of 
this  part. 


14  If  you  were  present  in  the  United  States  or  its  possessions  during  the  tax  year,  complete  columns  (a)-(d)  below.  Do  not 
include  the  income  from  column  (d)  In  Part  IV,  but  report  it  on  Form  1040. 


(a)  Date 
arrived  in  U.S. 

(b)  Date  left 
U.S. 

(c)  Number  of 
days  in  U.S. 
on  business 

(d)  Income  earned  in 
U.S.  on  business 
(attach  computation) 

(a)  Date 
arrived  in  U.S. 

(b)  Date  left 
U.S, 

(c)  Number  of  i 
days  in  U.S. 
on  business 

(d)  Income  earned  in 
U.S.  on  business 
(attach  computation) 

i i 

i 

15a  List  any  contractual  terms  or  other  conditions  relating  to  the  length  of  your  employment  abroad.  ► 


b Enter  the  type  of  visa  under  which  you  entered  the  foreign  country.  ► 

c Did  your  visa  limit  the  length  of  your  stay  or  employment  in  a foreign  country?  If  "Yes,"  attach  explanation  D Yes  □ No 

d Did  you  maintain  a home  in  the  United  States  while  living  abroad? □ Yes  □ No 

e If  "Yes,"  enter  address  of  your  home,  whether  it  was  rented,  the  names  of  the  occupants,  and  their  relationship 
to  you.  ► 

For  Paperwork  Reduction  Act  Notice,  see  page  4 of  separate  instructions.  Cat.  No.  11900P  Form  2 5 5 5 (2003) 
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Part  III 


Taxpayers  Qualifying  Under  Physical  Presence  Test  (See  page  2 of  the  instructions.) 


16  The  physical  presence  test  is  based  on  the  12-month  period  from  ► through  ► 

17  Enter  your  principal  country  of  employment  during  your  tax  year.  ► 

18  If  you  traveled  abroad  during  the  12-month  period  entered  on  line  16.  complete  columns  (a)-(f)  below.  Exclude  travel  between 
foreign  countries  that  did  not  involve  travel  on  or  over  international  waters,  or  in  or  over  the  United  States,  for  24  hours  or 
more.  If  you  have  no  travel  to  report  during  the  period,  enter  "Physically  present  in  a foreign  country  or  countries  for  the  entire 
12-month  period."  Do  not  include  the  income  from  column  (0  below  in  Part  IV.  but  report  it  on  Form  1040. 


(a)  Name  of  country 
(including  U.S.) 

(b)  Date  arrived 

(c)  Date  left 

(d)  Full  days 
present  in 
country 

(e)  Number  of 
days  in  U.S. 
on  business 

(f)  Income  earned  in  U.S. 
on  business  (attach 
computation) 

...  . 

Part  IV 


All  Taxpayers 


Note:  Enter  on  lines  7 9 through  23  all  income,  including  noncash  income,  you  earned  and  actually  or  constructively  received  during 
your  2003  tax  year  for  services  you  performed  in  a foreign  country  If  any  of  the  foreign  earned  income  received  this  tax  year 
was  earned  in  a prior  tax  year,  or  will  be  earned  in  a later  tax  year  (such  as  a bonus),  see  the  instructions.  Do  not  include 
income  from  line  14,  column  (d),  or  line  18.  column  (f)-  Report  amounts  in  U.S.  dollars,  using  the  exchange  rates  in  effect 
when  you  actually  or  constructively  received  the  income. 

If  you  are  a cash  basis  taxpayer,  report  on  Form  1040  all  income  you  received  in  2003,  no  matter  when  you  performed 
the  service. 


2003  Foreign  Earned  Income 


Amount 
(in  U.S.  dollars) 


19  Total  wages,  salaries,  bonuses,  commissions,  etc 

20  Allowable  share  of  income  for  personal  services  performed  (see  instructions): 

a In  a business  (including  farming)  or  profession 

b In  a partnership.  List  partnership's  name  and  address  and  type  of  income.  ► 


19 


20a 


21  Noncash  income  (market  value  of  property  or  facilities  furnished  by  employer — attach  statement 
showing  how  it  was  determined): 

a Home  (lodging) 


20  b 

w, 

21a 


b Meals 


21b 


c Car 

d Other  property  or  facilities.  List  type  and  amount.  ► 


21c 


21d 


22  Allowances,  reimbursements,  or  expenses  paid  on  your  behalf  for  services  you  performed; 


Cost  of  living  and  overseas  differential 

Family 

Education 

Home  leave 

Quarters 


f For  any  other  purpose.  List  type  and  amount.  ► 


g Add  lines  22a  through  22f 

23  Other  foreign  earned  income.  List  type  and  amount.  ► 


22a 


22b 

22c 

22d 

22e 

22f 

1 

23 


24  Add  lines  19  through  21  d,  line  22g.  and  line  23 


24 


25  Total  amount  of  meals  and  lodging  included  on  line  24  that  is  excludable  (see  instructions)  . . 

26  Subtract  line  25  from  line  24.  Enter  the  result  here  and  on  line  27  on  page  3.  This  is  your  2003 

foreign  earned  income ► 


25 


26 
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All  Taxpayers 


Enter  the  amount  from  line  26 

Are  you  claiming  the  housing  exclusion  or  housing  deduction? 

□ Yes.  Complete  Part  VI. 

□ No.  Go  to  Part  VII. 


Taxpayers  Claiming  the  Housing  Exclusion  and/or  Deduction 


28  Qualified  housing  expenses  for  the  tax  year  (see  instructions) 

28 

29  Number  of  days  in  your  qualifying  period  that  fall  within  your  2003  tax 

year  (see  instrurtions)  29  days 

■ 

30 

30  Multiply  $30.77  by  the  number  of  days  on  line  29.  If  365  is  entered  on  line  29,  enter  $1 1 ,233.00  here 

31  Subtract  line  30  from  line  28.  If  the  result  is  zero  or  less,  do  not  complete  the  rest  of  this  part 
or  any  of  Part  IX 

32  Enter  employer-provided  amounts  (see  instructions)  . . 1 32  | | 

33 

X 

33  Divide  line  32  by  line  27.  Enter  the  result  as  a decimal  (rounded  to  at  least  three  places),  but  do 
not  enter  more  than  "1.000" 

34  Housing  exclusion.  Multiply  line  31  by  line  33.  Enter  the  result  but  do  not  enter  more  than  the 
amount  on  line  32.  Also,  complete  Part  VIII ► 

34 

Note:  The  housing  deduction  is  figured  in  Part  IX.  If  you  choose  to  claim  the  foreign  earned 
income  exclusion,  complete  Parts  VII  and  VIII  before  Part  IX. 


Taxpayers  Claiming  the  Foreign  Earned  Income  Exclusion 


Maximum  foreign  earned  income  exclusion 35 

• If  you  completed  Part  VI,  enter  the  number  from  line  29.  1 i i 

_ ...  ..  . . .....  ..  36  days  ^ 


$80, 000 


• If  you  completed  Part  VI,  enter  the  number  from  line  29.  1 i i 

36  days 

• All  others,  enter  the  number  of  days  in  your  qualifying  period  that  / — 

fall  within  your  2003  tax  year  (see  the  instructions  for  line  29).  J 

• If  line  36  and  the  number  of  days  in  your  2003  tax  year  (usually  365)  are  the  same,  enter  "1 .000."  1 

• Otherwise,  divide  line  36  by  the  number  of  days  in  your  2003  tax  year  and  enter  the  result  > 

as  a decimal  (rounded  to  at  least  three  places).  J 

Multiply  line  35  by  line  37 _38 

Subtract  line  34  from  line  27 _39 

Foreign  earned  income  exclusion.  Enter  the  smaller  of  line  38  or  line  39.  Also,  complete  Part  VIII  ► 40 


Taxpayers  Claiming  the  Housing  Exclusion,  Foreign  Earned  Income  Exclusion,  or  Both 


Add  lines  34  and  40 

Deductions  allowed  in  figuring  your  adjusted  gross  income  (Form  1040,  line  34)  that  are  allocable 


— 

38 

39 

40 

41 

42 

43 

Subtract  line  42  from  line  41.  Enter  the  result  here  and  in  parentheses  on  Form  1040,  line  21. 

Next  to  the  amount  enter  "Form  2555."  On  Form  1040,  subtract  this  amount  from  your  income 
to  arrive  at  total  income  on  Form  1040,  line  22 ► 43 


Taxpayers  Claiming  the  Housing  Deduction — Complete  this  part  only  if  (a)  line  31  is  more  than  line 
34  and  (b)  line  27  is  more  than  line  41. 


Subtract  line  34  from  line  31 .,44 

Subtract  line  41  from  line  27 _45 


46  Enter  the  smaller  of  line  44  or  line  45 

Note:  If  line  45  is  more  than  line  46  and  you  could  not  deduct  all  of  your  2002  housing  deduction 
because  of  the  2002  limit,  use  the  worksheet  on  page  4 of  the  instructions  to  figure  the 
amount  to  enter  on  line  4 7.  Otherwise,  go  to  line  48. 

47  Housing  deduction  carryover  from  2002  (from  worksheet  on  page  4 of  the  instructions)  . . . 

48  Housing  deduction.  Add  lines  46  and  47.  Enter  the  total  here  and  on  Form  1040  to  the  left  of 

line  33.  Next  to  the  amount  on  Form  1040,  enter  "Form  2555."  Add  it  to  the  total  adjustments 
reported  on  that  line ► 
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Instructions  for  Form  2555 

Foreign  Earned  Income 

Section  references  are  to  the  Internal  Revenue  Code^ 


Department  of  the  Treasury 

Internal  Revenue  Service 


General  Instructions 


Do  not  include  on  Form  1040,  line 
61  (Federal  income  tax  withheld), 
any  taxes  a foreign  employer 
withheld  from  your  pay  and  paid  to  the 
foreign  country's  tax  authority  instead  of 
to  the  U.S.  Treasury, 


Purpose  of  Form 

If  you  are  a U.S.  citizen  or  a U.S.  resident 
alien  living  in  a foreign  country,  you  are 
subject  to  the  same  U.S.  income  tax  laws 
that  apply  to  citizens  and  resident  aliens 
living  in  the  United  States.  But  if  you 
qualify,  use  Form  2555  to  exclude  a 
limited  amount  of  your  foreign  earned 
income.  Also,  use  it  to  claim  the  housing 
exclusion  or  deduction.  You  may  not 
exclude  or  deduct  more  than  your  foreign 
earned  income  for  the  tax  year. 

You  may  be  able  to  use  Form 
2555-EZ,  Foreign  Earned  Income 
Exclusion,  if  none  of  your  foreign  earned 
income  was  from  self-employment,  your 
total  foreign  earned  income  did  not 
exceed  $80,000,  you  do  not  have  any 
business  or  moving  expenses,  and  you 
do  not  claim  the  housing  exclusion  or 
deduction.  For  more  details,  see  Form 
2555-EZ  and  its  separate  instructions. 
Foreign  country.  A foreign  country  is 
any  territory  (including  the  air  space, 
territorial  waters,  seabed,  and  subsoil) 
under  the  sovereignty  of  a government 
other  than  the  United  States.  It  does  not 
include  U.S.  possessions  or  territories. 
Note:  Specific  rules  epply  to  determine  if 
you  are  a resident  or  nonresident  alien  of 
the  United  States.  See  Pub.  519,  U.S. 

Tax  Guide  for  Aliens,  for  details. 


Who  Qualifies 

You  qualify  for  the  tax  benefits  available 
to  taxpayers  who  have  foreign  earned 
income  if  both  1 and  2 apply. 


1.  You  meet  the  tax  home  test  (see 
below), 

2.  You  meet  either  the  bona  fide 
residence  test  (see  page  2)  or  the 
physical  presence  test  (see  page  2). 

Note:  If  your  only  earned  income  from 
work  abroad  is  pay  you  received  from  the 
U.S.  Government  as  its  employee,  you  do 
not  qualify  for  either  of  the  exclusions  or 
the  housing  deduction.  Do  not  file  Form 
2555. 

Tax  home  test.  To  meet  this  test,  your 
tax  home  must  be  in  a foreign  country,  or 
countries,  throughout  your  period  of  bona 
fide  residence  or  physical  presence, 
whichever  applies.  For  this  purpose,  your 
period  of  physical  presence  is  the  330  full 
days  during  which  you  were  present  in  a 
foreign  country,  not  the  12  consecutive 
months  during  which  those  days 
occurred. 

Your  tax  home  is  your  regular  or 
principal  place  of  business,  employment, 
or  post  of  duty,  regardless  of  where  you 
maintain  your  family  residence.  If  you  do 
not  have  a regular  or  principal  place  of 
business  because  of  the  nature  of  your 
trade  or  business,  your  tax  home  is  your 
regular  place  of  abode  (the  place  where 
you  regularly  live). 

You  are  not  considered  to  have  a tax 
home  in  a foreign  country  for  any  period 
during  which  your  abode  is  in  the  United 
States.  However,  if  you  are  temporarily 
present  in  the  United  States,  or  you 
maintain  a dwelling  in  the  United  States 
(whether  or  not  that  dwelling  is  used  by 
your  spouse  and  dependents),  it  does  not 
necessarily  mean  that  your  abode  is  in 
the  United  States  during  that  time. 

Example.  You  are  employed  on  an 
offshore  oil  rig  in  the  territorial  waters  of  a 
foreign  country  and  work  a 28-day  on/ 
28-day  off  schedule.  You  return  to  your 
family  residence  in  the  United  States 
during  your  off  periods.  You  are 


List  of  Countries  To  Which  Travel  Restrictions  Apply 


Time  Periods 

Country 

Beginning  and  Ending 

Cuba 

Iraq* 

Libya 

January  1,  1987  Still  in  effect 

August  2, 1990  Still  in  effect 

January  1,  1987  Still  in  effect 

•Individuals  whose  activities  in  Iraq  are  permitted  by  a specific  or  general  license  issued  by  the  Office  of  Foreign 
Assets  Control  are  not  in  violation  of  U.S.  law.  Accordingly,  the  restriction  does  not  apply  to  such  individuals  with 
respect  to  the  activities  permitted  by  the  license. 

considered  to  have  an  abode  in  the 
United  States  and  do  not  meet  the  tax 
home  test.  You  may  not  claim  either  of 
the  exclusions  or  the  housing  deduction. 

Violation  of  Travel  Restrictions 

Generally,  if  you  were  in  a foreign  country 
in  violation  of  U.S.  travel  restrictions,  the 
following  rules  apply: 

1 . Any  time  spent  in  that  country  may 
not  be  counted  in  determining  if  you 
qualify  under  the  bona  fide  residence  or 
physical  presence  test, 

2.  Any  income  earned  in  that  country 
is  not  considered  foreign  earned  income, 
and 

3.  Any  housing  expenses  in  that 
country  (or  housing  expenses  for  your 
spouse  or  dependents  in  another  country 
while  you  were  in  that  country)  are  not 
considered  qualified  housing  expenses. 

See  the  list  on  this  page  for  countries 
to  which  U.S.  travel  restrictions  apply. 

Additional  Information 

Pub.  54,  Tax  Guide  for  U.S.  Citizens  and 
Resident  Aliens  Abroad,  has  more 
information  about  the  bona  fide  residence 
test,  the  physical  presence  test,  the 
foreign  earned  income  exclusion,  and  the 
housing  exclusion  and  deduction.  You 
can  get  this  publication  from  most  U.S. 
embassies  and  consulates  or  by  writing 
to:  Eastern  Area  Distribution  Center,  P.O. 
Box  85074,  Richmond,  VA  23261-5074. 
You  can  also  download  this  publication 
(as  well  as  other  forms  and  publications) 
from  the  IRS  website  at  www.irs.gov. 

Waiver  of  Time  Requirements 

If  your  tax  home  was  in  a foreign  country 
and  you  were  a bona  fide  resident  of,  or 
physically  present  in,  a foreign  country 
and  had  to  leave  because  of  war,  civil 
unrest,  or  similar  adverse  conditions,  the 
minimum  time  requirements  specified 
under  the  bona  fide  residence  and 
physical  presence  tests  may  be  waived. 
You  must  be  able  to  show  that  you 
reasonably  could  have  expected  to  meet 
the  minimum  time  requirements  if  you  had 
not  been  required  to  leave.  Each  year  the 
IRS  will  publish  in  the  Internal  Revenue 
Bulletin  a list  of  countries  and  the  dates 
they  qualify  for  the  waiver.  If  you  left  one 
of  the  countries  during  the  period 
indicated,  you  can  claim  the  tax  benefits 
on  Form  2555,  but  only  for  the  number  of 
days  you  were  a bona  fide  resident  of.  or 
physically  present  in,  the  foreign  country. 
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If  you  can  claim  either  of  the 
exclusions  or  the  housing  deduction 
because  of  the  waiver  of  time 
requirements,  attach  a statement  to  your 
return  explaining  that  you  expected  to 
meet  the  applicable  time  requirement,  but 
the  conditions  in  the  foreign  country 
prevented  you  from  the  normal  conduct  of 
business.  Also,  enter  “Claiming  Waiver”  in 
the  top  margin  on  page  1 of  your  2003 
Form  2555. 

When  To  File 

A 2003  calendar  year  Form  1040  is 
generally  due  April  15,  2004. 

However,  you  are  automatically 
granted  a 2-month  extension  of  time  to 
file  (to  June  15,  2004.  for  a 2003  calendar 
year  return)  if,  on  the  due  date  of  your 
return,  you  live  outside  the  United  States 
and  Puerto  Rico  and  your  tax  home 
(defined  on  page  1)  is  outside  the  United 
States  and  Puerto  Rico.  If  you  take  this 
extension,  you  must  attach  a statement  to 
your  return  explaining  that  you  meet 
these  two  conditions. 

The  automatic  2-month  extension  also 
applies  to  paying  the  tax.  However, 
interest  is  charged  on  the  unpaid  tax  from 
the  regular  due  date  (April  15,  2004,  for  a 
2003  calendar  year  return)  until  it  is  paid. 
Special  extension  of  time.  The  first  year 
you  plan  to  take  the  foreign  earned 
income  exclusion  and/or  the  housing 
exclusion  or  deduction,  you  may  not 
expect  to  qualify  until  after  the  automatic 
2-month  extension  period  described 
earlier.  If  this  occurs,  you  may  apply  for 
an  extension  to  a date  after  you  expect  to 
qualify. 

To  apply  for  this  extension,  complete 
and  file  Form  2350,  Application  for 
Extension  of  Time  To  File  U.S.  Income 
Tax  Return,  with  the  Internal  Revenue 
Service  Center,  Philadelphia,  PA  19255, 
before  the  due  date  of  your  return. 

Interest  is  charged  on  the  tax  not  paid  by 
the  regular  due  date  as  explained  earlier. 

Choosing  the  Exclusion(s) 

To  choose  either  of  the  exclusions, 
complete  the  appropriate  parts  of  Form 
2555  and  file  it  with  your  Form  1040  or 
Form  1040X,  Amended  U.S.  Individual 
Income  Tax  Return.  Your  initial  choice  to 
claim  the  exclusion  must  usually  be  made 
on  a timely  filed  return  (including 
extensions)  or  on  a return  amending  a 
timely  filed  return.  However,  there  are 
exceptions.  See  Pub.  54  for  details. 

Once  you  choose  to  claim  an 
exclusion,  that  choice  remains  in  effect  for 
that  year  and  all  future  years  unless  it  is 
revoked.  To  revoke  your  choice,  you  must 
attach  a statement  to  your  return  for  the 
first  year  you  do  not  wish  to  claim  the 
exclusion(s).  If  you  revoke  your  choice, 
you  may  not  claim  the  exciusion(s)  for 
your  next  5 tax  years  without  the  approval 
of  the  Internal  Revenue  Service.  See 
Pub.  54  for  more  information. 

Earned  Income  credit.  You  cannot  take 
the  earned  income  credit  if  you  claim 


either  of  the  exclusions  or  the  housing 
deduction. 


Specific  Instructions 

Part  II 

Bona  Fide  Residence  Test 

To  meet  this  test,  you  must  be  one  of  the 
following: 

• A U.S.  citizen  who  is  a bona  fide 
resident  of  a foreign  country,  or  countries, 
for  an  uninterrupted  period  that  includes 
an  entire  tax  year  (January  1 - December 
31 , if  you  file  a calendar  year  return)  or 

• A U.S.  resident  alien  who  is  a citizen  or 
national  of  a country  with  which  the 
United  States  has  an  Income  tax  treaty  in 
effect  and  who  is  a bona  fide  resident  of  a 
foreign  country,  or  countries,  for  an 
uninterrupted  period  that  includes  an 
entire  tax  year  (January  1 - December 

31 , if  you  file  a calendar  year  return).  See 
Pub.  901,  U.S.  Tax  Treaties,  for  a list  of 
countries  with  which  the  United  States 
has  an  income  tax  treaty  in  effect. 

No  specific  rule  determines  if  you  are  a 
bona  fide  resident  of  a foreign  country 
because  the  determination  involves  your 
intention  about  the  length  and  nature  of 
your  stay.  Evidence  of  your  intention  may 
be  your  words  and  acts.  If  these  conflict, 
your  acts  carry  more  weight  than  your 
words.  Generally,  if  you  go  to  a foreign 
country  for  a definite,  temporary  purpose 
and  return  to  the  United  States  after  you 
accomplish  it,  you  are  not  a bona  fide 
resident  of  the  foreign  country.  If 
accomplishing  the  purpose  requires  an 
extended,  indefinite  stay,  and  you  make 
your  home  in  the  foreign  country,  you 
may  be  a bona  fide  resident.  See  Pub.  54 
for  more  information  and  examples. 

Lines  13a  and  13b.  If  you  submitted  a 
statement  of  nonresidence  to  the 
authorities  of  a foreign  country  in  which 
you  earned  income  and  the  authorities 
hold  that  you  are  not  subject  to  their 
income  tax  laws  by  reason  of 
nonresidency  in  the  foreign  country,  you 
are  not  considered  a bona  fide  resident  of 
that  country. 

If  you  submitted  such  a statement  and 
the  authorities  have  not  made  an  adverse 
determination  of  your  nonresident  status, 
you  are  not  considered  a bona  fide 
resident  of  that  country. 

Part  ill 

Physical  Presence  Test 

To  meet  this  test,  you  must  be  a U.S. 
citizen  or  resident  alien  who  is  physically 
present  in  a foreign  country,  or  countries, 
for  at  least  330  full  days  during  any 
period  of  12  months  in  a row.  A full  day 
means  the  24-hour  period  that  starts  at 
midnight. 

To  figure  the  minimum  of  330  full  days’ 
presence,  add  all  separate  periods  you 
were  present  in  a foreign  country  during 
the  12-month  period  shown  on  line  16. 
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The  330  full  days  may  be  interrupted  by 
periods  when  you  are  traveling  over 
international  waters  or  are  otherwise  not 
in  a foreign  country.  See  Pub.  54  for  more 
information  and  examples. 

Note:  A nonresident  alien  who,  with  a 
U.S.  citizen  or  U.S.  resident  alien  spouse, 
chooses  to  be  taxed  as  a resident  of  the 
United  States  may  qualify  under  this  test 
if  the  time  requirements  are  met.  See 
Pub.  54  for  details  on  how  to  make  this 
choice. 

Part  IV 

Enter  in  this  part  the  total  foreign  earned 
income  you  earned  and  received 
(including  income  constructively  received) 
during  the  tax  year.  If  you  are  a cash 
basis  taxpayer,  report  on  Form  1040  all 
income  you  received  during  the  tax  year 
regardless  of  when  you  earned  it. 

Income  Is  earned  in  the  tax  year  you 
perform  the  services  for  which  you 
receive  the  pay.  But  if  you  are  a cash 
basis  taxpayer  and,  because  of  your 
employer’s  payroll  periods,  you  received 
your  last  salary  payment  for  2002  in  2003. 
that  income  may  be  treated  as  earned  in 
2003.  If  you  cannot  treat  that  salary 
payment  as  income  earned  in  2003.  the 
rules  explained  under  Income  earned  in 
prior  year  on  page  3 apply.  See  Pub.  54 
for  more  details. 

Foreign  earned  Income  for  this 
purpose  means  wages,  salaries, 
professional  fees,  and  other 
compensation  received  for  personal 
services  you  performed  in  a foreign 
country  during  the  period  for  which  you 
meet  the  tax  home  test  and  either  the 
bona  fide  residence  test  or  the  physical 
presence  test.  It  also  includes  noncash 
income  (such  as  a home  or  car)  and 
allowances  or  reimbursements. 

Foreign  earned  income  does  not 
include  amounts  that  are  actually  a 
distribution  of  corporate  earnings  or 
profits  rather  than  a reasonable  allowance 
as  compensation  for  your  persona! 
services.  It  also  does  not  include  the 
following  types  of  income. 

• Pension  and  annuity  income  (including 
social  security  and  railroad  retirement 
benefits  treated  as  social  security). 

• Interest,  ordinary  dividends,  capital 
gains,  alimony,  etc. 

• Portion  of  2002  moving  expense 
deduction  allocable  to  2003  that  is 
included  in  your  2003  gross  income.  For 
details,  see  Moving  Expense 
Attributable  to  Foreign  Earnings  in  2 
Years  under  Moving  Expenses  in 
Pub.  54. 

• Amounts  paid  to  you  by  the  U.S. 
Government  or  any  of  its  agencies  if  you 
were  an  employee  of  the  U.S. 

Government  or  any  of  its  agencies. 

• Amounts  received  after  the  end  of  the 
tax  year  following  the  tax  year  in  which 
you  performed  the  services. 

• Amounts  you  must  include  in  gross 
income  because  of  your  employer’s 
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contributions  to  a nonexempt  employees’ 
trust  or  to  a nonqualified  annuity  contract. 

Income  received  in  prior  year.  Foreign 
earned  income  received  in  2002  for 
services  you  performed  in  2003  may  be 
excluded  from  your  2002  gross  income  if, 
and  to  the  extent,  the  income  would  have 
been  excludable  if  you  had  received  it  in 
2003.  To  claim  the  additional  exclusion, 
you  must  amend  your  2002  tax  return.  To 
do  this,  file  Form  1040X. 

Income  earned  in  prior  year.  Foreign 
earned  income  received  in  2003  for 
services  you  performed  in  2002  may  be 
excluded  from  your  2003  gross  income  if, 
and  to  the  extent,  the  income  would  have 
been  excludable  if  you  had  received  it  in 
2002. 

If  you  are  excluding  income  under  this 
rule,  do  not  include  this  income  in  Part 
IV.  Instead,  attach  a statement  to  Form 
2555  showing  how  you  figured  the 
exclusion.  Enter  the  amount  that  would 
have  been  excludable  in  2002  on  Form 
2555  to  the  left  of  line  43.  Next  to  the 
amount  enter  “Exclusion  of  Income 
Earned  in  2002.”  Include  it  in  the  total 
reported  on  line  43. 

Note:  If  you  claimed  any  deduction, 
credit,  or  exclusion  on  your  2002  return 
that  is  definitely  related  to  the  2002 
foreign  earned  income  you  are  excluding 
under  this  rule,  you  may  have  to  amend 
your  2002  income  tax  return  to  adjust  the 
amount  you  claimed.  To  do  this,  file  Form 
1040X. 

Line  20.  If  you  engaged  in  an 
unincorporated  trade  or  business  in  which 
both  personal  services  and  capital  were 
material  income-producing  factors,  a 
reasonable  amount  of  compensation  for 
your  personal  services  will  be  considered 
earned  income.  The  amount  treated  as 
earned  income,  however,  may  not  be 
more  than  30%  of  your  share  of  the  net 
profits  from  the  trade  or  business  after 
subtracting  the  deduction  for  one-half  of 
self-employment  tax. 

If  capital  is  not  an  income-producing 
factor  and  personal  services  produced  the 
business  income,  the  30%  rule  does  not 
apply.  Your  entire  gross  income  is  earned 
income. 

Line  25.  Enter  the  value  of  meals  and/or 
lodging  provided  by,  or  on  behalf  of,  your 
employer  that  is  excludable  from  your 
income  under  section  119.  To  be 
excludable,  the  meals  and  lodging  must 
have  been  provided  for  your  employer’s 
convenience  and  on  your  employer’s 
business  premises.  In  addition,  you  must 
have  been  required  to  accept  the  lodging 
as  a condition  of  your  employment.  If  you 
lived  in  a camp  provided  by,  or  on  behalf 
of,  your  employer,  the  camp  may  be 
considered  part  of  your  employer’s 
business  premises.  See  Exclusion  of 
Meals  and  Lodging  in  Pub.  54  for 
details. 


Part  VI 

Line  28.  Enter  the  total  reasonable 
expenses  paid  or  incurred  during  the  tax 
year  by  you,  or  on  your  behalf,  for  your 
foreign  housing  and  the  housing  of  your 
spouse  and  dependents  if  they  lived  with 
you.  You  may  also  include  the  reasonable 
expenses  of  a second  foreign 
household  (defined  below).  Housing 
expenses  are  considered  reasonable  to 
the  extent  they  are  not  lavish  or 
extravagant  under  the  circumstances. 

Housing  expenses  include  rent,  utilities 
(other  than  telephone  charges),  real  and 
personal  property  insurance, 
nonrefundable  fees  paid  to  obtain  a lease, 
rental  of  furniture  and  accessories, 
residential  parking,  and  household 
repairs.  You  may  also  include  the  fair 
rental  value  of  housing  provided  by,  or  on 
behalf  of,  your  employer  if  you  have  not 
excluded  it  on  line  25. 

Do  not  include  deductible  interest  and 
taxes,  any  amount  deductible  by  a 
tenant-stockholder  in  connection  with 
cooperative  housing,  the  cost  of  buying  or 
improving  a house,  principal  payments  on 
a mortgage,  or  depreciation  on  the  house. 
Also,  do  not  include  the  cost  of  domestic 
labor,  pay  television,  or  the  cost  of  buying 
furniture  or  accessories. 

Include  expenses  for  housing  only 
during  periods  for  which: 

• The  value  of  your  housing  is  not 
excluded  from  gross  income  under 
section  119  (unless  you  maintained  a 
second  foreign  household  as  defined 
below)  and 

• You  meet  the  tax  home  test  and  either 
the  bona  fide  residence  or  physical 
presence  test. 

Second  foreign  household.  If  you 

maintained  a separate  foreign  household 
for  your  spouse  and  dependents  at  a 
place  other  than  your  tax  home  because 
the  living  conditions  at  your  tax  home 
were  dangerous,  unhealthfui,  or  otherwise 
adverse,  you  may  include  the  expenses 
of  the  second  household  on  line  28. 
Married  couples.  The  following  rules 
apply  if  both  you  and  your  spouse  qualify 
for  the  tax  benefits  of  Form  2555: 

If  you  and  your  spouse  lived  in  the 
same  foreign  household  and  file  a joint 
return,  you  can  figure  your  housing 
amounts  (line  31)  either  separately  or 
jointly.  If  you  file  separate  returns,  you 
must  figure  your  housing  amounts 
separately.  In  figuring  your  housing 
amounts  separately,  you  can  allocate 
your  qualified  housing  expenses  (line  28) 
between  yourselves  in  any  proportion  you 
wish,  but  each  spouse  claiming  a housing 
amount  must  use  his  or  her  full  base 
amount  housing  amount  (line  30).  In 
figuring  your  housing  amount  jointly, 
either  spouse  (but  not  both)  can  claim  the 
housing  exclusion  or  housing  deduction. 
However,  if  you  and  your  spouse  have 
different  periods  of  residence  or  presence 
and  the  one  with  the  shorter  period  of 
residence  or  presence  claims  the 
exclusion  or  deduction,  you  can  claim  as 
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housing  expenses  only  the  expenses  for 
that  shorter  period.  The  spouse  claiming 
the  exclusion  or  deduction  may  aggregate 
the  housing  expenses  of  both  spouses 
and  subtract  his  or  her  base  housing 
amount. 

If  you  and  your  spouse  lived  in 
separate  foreign  households,  you  each 
may  claim  qualified  expenses  for  your 
own  household  only  if: 

1 . Your  tax  homes  were  not  within  a 
reasonable  commuting  distance  of  each 
other  and 

2.  Each  spouse’s  household  was  not 
within  a reasonable  commuting  distance 
of  the  other  spouse’s  tax  home. 

Otherwise,  only  one  spouse  may  claim 
his  or  her  housing  exclusion  or  deduction. 
This  is  true  even  if  you  and  your  spouse 
file  separate  returns. 

See  Pub.  54  for  additional  information. 

Line  29.  Enter  the  number  of  days  in 
your  qualifying  period  that  fall  within  your 
2003  tax  year.  Your  qualifying  period  is 
the  period  during  which  you  meet  the  tax 
home  test  and  either  the  bona  fide 
residence  or  the  physical  presence  test. 

Example.  You  establish  a tax  home 
and  bona  fide  residence  in  a foreign 
country  on  August  14,  2003.  You  maintain 
the  tax  home  and  residence  until  January 
31 , 2005.  You  are  a calendar  year 
taxpayer.  The  number  of  days  in  your 
qualifying  period  that  fail  within  your  2003 
tax  year  is  140  (August  14  through 
December  31. 2003). 

Nontaxable  U.S.  Government 
allowances.  If  you  or  your  spouse 
received  a nontaxable  housing  allowance 
as  a military  or  civilian  employee  of  the 
U.S.  Government,  see  Pub.  54  for 
information  on  how  that  allowance  may 
affect  your  housing  exclusion  or 
deduction. 

Line  32.  Enter  any  amount  your 
employer  paid  or  incurred  on  your  behalf 
that  is  foreign  earned  income  included  in 
your  gross  income  for  the  tax  year 
(without  regard  to  section  91 1 ). 

Examples  of  employer-provided 
amounts  are: 

• Wages  and  salaries  received  from  your 
employer. 

• The  fair  market  value  of  compensation 
provided  in  kind  (such  as  the  fair  rental 
value  of  lodging  provided  by  your 
employer  as  long  as  it  is  not  excluded  on 
line  25). 

• Rent  paid  by  your  employer  directly  to 
your  landlord. 

• Amounts  paid  by  your  employer  to 
reimburse  you  for  housing  expenses, 
educational  expenses  of  your 
dependents,  or  as  part  of  a tax 
equalization  plan. 

Self-employed  individuals.  If  all  of  your 
foreign  earned  income  (Part  IV)  is 
self-employment  income,  skip  lines  32  ^ 
and  33  and  enter  zero  on  line  34.  (f  you 
qualify,  be  sure  to  complete  Part  IX, 
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Part  VII 

Married  couples.  If  both  you  and  your 
spouse  qualify  for,  and  choose  to  claim, 
the  foreign  earned  income  exclusion,  the 
amount  of  the  exclusion  is  figured 
separately  for  each  of  you.  You  each 
must  complete  Part  VII  of  your  separate 
Forms  2555. 

Community  income.  The  amount  of  the 
exclusion  is  not  affected  by  the 
income-splitting  provisions  of  community 
property  laws.  The  sum  of  the  amounts 
figured  separately  for  each  of  you  is  the 
total  amount  excluded  on  a joint  return. 

Part  VIII 

If  you  claim  either  of  the  exclusions,  you 
may  not  claim  any  deduction  (including 
moving  expenses),  credit,  or  exclusion 
that  is  definitely  related  to  the  excluded 
income.  If  only  part  of  your  foreign  earned 
income  is  excluded,  you  must  prorate 
such  items  based  on  the  ratio  that  your 
excludable  earned  income  bears  to  your 
total  foreign  earned  income.  See  Pub.  54 
for  details  on  how  to  figure  the  amount 
allocable  to  the  excluded  income. 

The  exclusion  under  section  1 1 9 and 
the  housing  deduction  are  not  considered 
definitely  related  to  the  excluded  income. 
Line  42.  Report  in  full  on  Form  1040  and 
related  forms  and  schedules  all 
deductions  allowed  in  figuring  your 
adjusted  gross  income  (Form  1040,  line 
34).  Enter  on  line  42  the  total  amount  of 


those  deductions  (such  as  the  deduction 
for  moving  expenses,  the  deduction  for 
one-half  of  self-employment  tax,  and  the 
expenses  claimed  on  Schedule  C or  C-EZ 
(Form  1040))  that  are  not  allowed 
because  they  are  allocable  to  the 
excluded  income.  This  applies  only  to 
deductions  definitely  related  to  the 
excluded  earned  income.  See  Pub.  54  for 
details  on  how  to  report  your  itemized 
deductions  (such  as  unreimbursed 
employee  business  expenses)  that  are 
allocable  to  the  excluded  Income. 

IRA  deduction.  The  IRA  deduction  is  not 
definitely  related  to  the  excluded  income. 
However,  special  rules  apply  in  figuring 
the  amount  of  your  IRA  deduction.  For 
details,  see  Pub.  590,  individual 
Retirement  Arrangements  (IRAs). 

Foreign  taxes.  You  may  not  take  a credit 
or  deduction  for  foreign  income  taxes  paid 
or  accrued  on  income  that  is  excluded 
under  either  of  the  exclusions. 

If  all  of  your  foreign  earned  income  is 
excluded,  you  may  not  claim  a credit  or 
deduction  for  the  foreign  taxes  paid  or 
accrued  on  that  Income. 

If  only  part  of  your  income  is  excluded, 
you  may  not  claim  a credit  or  deduction 
for  the  foreign  taxes  allocable  to  the 
excluded  income.  See  Pub.  514,  Foreign 
Tax  Credit  for  Individuals,  for  details  on 
how  to  figure  the  amount  allocable  to  the 
excluded  income. 


Housing  Deduction  Carryover  Worksheet — Line  47 

Keep  for  Your  Records 


1 Enter  the  amount  from  your  2002  Form  2555,  line  44 1 . 

2 Enter  the  amount  from  your  2002  Form  2555,  line  46 2. 

3 Subtract  line  2 from  line  1 . If  the  result  is  zero,  stop;  enter  -0-  on  line 

47  of  your  2003  Form  2555.  You  do  not  have  any  housing  deduction 
carryover  from  2002 3. 

4 Enter  the  amount  from  your  2003  Form  2555,  line  45 4. 

5 Enter  the  amount  from  your  2003  Form  2555,  line  46 5. 

6 Subtract  line  5 from  line  4 6. 

7 Enter  the  smaller  of  line  3 or  line  6 here  and  on  line  47  of  your  2003 

Form  2555.  If  line  3 is  more  than  line  6,  you  may  not  carry  the 
difference  over  to  any  future  tax  year ►7. 


Part  IX 

If  line  31  is  more  than  line  34  and  line  27 
is  more  than  line  41 , complete  this  part  to 
figure  your  housing  deduction.  Also, 
complete  this  part  to  figure  your  housing 
deduction  carryover  from  2002. 

One-year  carryover.  If  the  amount  on 
line  44  is  more  than  the  amount  on  line 
45,  you  may  carry  the  difference  over  to 
your  2004  tax  year.  If  you  cannot  deduct 
the  excess  in  2004  because  of  the  2004 
limit,  you  may  not  carry  it  over  to  any 
future  tax  year. 


Paperwork  Reduction  Act  Notice.  We 

ask  for  the  information  on  this  form  to 
carry  out  the  Internal  Revenue  laws  of  the 
United  States.  You  are  required  to  give  us 
the  information.  We  need  it  to  ensure  that 
you  are  complying  with  these  laws  and  to 
allow  us  to  figure  and  collect  the  right 
amount  of  tax. 

You  are  not  required  to  provide  the 
information  requested  on  a form  that  is 
subject  to  the  Paperwork  Reduction  Act 
unless  the  form  displays  a valid  OMB 
control  number.  Books  or  records  relating 
to  a form  or  its  instructions  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration  of 
any  Internal  Revenue  law.  Generally,  tax 
returns  and  return  information  are 
confidential,  as  required  by  section  6103. 

The  time  needed  to  complete  and  file 
this  form  will  vary  depending  on  individual 
circumstances.  The  estimated  average 
time  is: 


Recordkeeping 1 hr.,  52  min. 

Learning  about  the  law 

or  the  form 26  min. 

Preparing  the  form  ....  1 hr..  47  min. 

Copying,  assembling, 

and  sending  the  form  to 

the  IRS 49  min. 


If  you  have  comments  concerning  the 
accuracy  of  these  time  estimates  or 
suggestions  for  making  this  form  simpler, 
we  would  be  happy  to  hear  from  you.  See 
the  Instructions  for  Form  1040. 


0 
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Income  Tax  Forms 


Each  year  more  than  65  million  Americans  voluntarily  report  their  income  and  calculate  the  tax  they 
[believe]  they  owe  on  income  tax  forms  supplied  by  the  IRS.  This  voluntary,  self-assessment  procedure 
is  the  key  to  the  efficient,  productive  operation  of  the  American  tax  system.  These  tax  forms  are 
necessarily  complex  because  they  are  based  on  a complex  body  of  tax  laws.  But  each  year,  efforts  are 
made  to  simplify  the  forms  in  language  and  appearance  in  light  of  the  previous  year's  experience.  A 
persona]  letter  to  taxpayers  from  the  Commissioner  of  Internal  Revenue  accompanies  the  income  tax 


5': 


1971 

Instructions 

for 

Form  1040 

and  for  Schedules 
A,  B,  C,  D,  E,  F 
and  R 


A Special  Message 
From  The  Commissioner 

Please  give  this  a few  moments  of  your  time 

We  know  that  filling  out  a tax  return  is  not  fun  — even  if  you  get  a 
refund,  which  most  taxpayers  do.  Yet,  we  believe  most  American  taxpayers 
can  make  their  own  tax  return  for  1971 . 

Turn  this  page  and  you  will  find  an  example  showing  how  almost  30  million 
of  you  can  prepare  your  tax  return.  There  is  no  reason  for  anyone  in  this  large 
group  to  pay  to  have  his  return  prepared  by  someone  else — unless  he  has 
some  complicated  personal  situation. 

If  your  income  is  less  than  $10,000  and  you  use  the  tax  table  with  the  built 
in  standard  deduction,  as  you  will  see  from  the  next  page,  making  your  tax 
return  for  1971  should  not  be  difficult.  If  you  prefer,  we’ll  even  compute  the 
tax  for  you  when  you  mail  your  return  to  one  of  our  service  centers.  And  we 
will  do  this  even  if  your  income  goes  up  to  $20,000.  If  you  are  entitled  to  a 
retirement  income  credit,  we  will  figure  that  too.  You  will  find  further  instruc- 
tions on  all  of  this  on  page  3. 


If  you  have  made  heavy  payments  of  charitable  contributions,  interest  medical 
expenses  (unreimbursed),  and  taxes,  it  may  pay  you  to  itemize  your  deduc- 
tions instead  of  taking  the  standard  deduction.  In  such  case,  while  we  cannot 
make  the  computations  for  you,  your  local  Internal  Revenue  Office  stands 
ready  to  help  you  by  answering  your  questions.  In  addition,  the  Service  will 
supply  informational  pamphlets  and  help  in  other  ways.  This  service  is  free. 
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If  nevertheless  you  need  to  employ  someone  to  help  you  because  of  per- 
sonal complications,  you  should  remember  that  you  still  are  responsible  for 
everything  on  your  return.  Therefore,  be  careful  and  satisfy  yourself  that  you 
employ  someone  who  is  competent  and  trustworthy,  and  who  will  not  misuse 
the  confidential  information  you  furnish  for  use  in  making  your  return. 

Each  year  American  taxpayers  voluntarily  file  their  tax  returns  and 
^*^make  a special  effort  to  pay  the  taxes  they  owe.  This  is  a real  compliment  to 
our  American  system.  As  Commissioner,  we  commend  and  thank  you  for 
your  wonderful  cooperation  and  support.  We  pledge  to  you  a vigorous  en- 
forcement of  your  internal  revenue  laws  against  the  very  few  who  would  at- 
tempt to  cheat  the  system.  The  honest  American  taxpayer  deserves  nb  less. 


A final  word:  Some  taxpayers  may  not  have  had  enough  tax  withheld  from 
their  salaries  or  wages  during  1971.  Because  of  this,  we  recommend  that  you 
prepare  your  return  early.  Then,  if  you  find  your  tax  was  not  fully  paid  by  the 
amount  withheld,  you  will  have  time — before  April  1 7 — to  meet  your  tax  obli- 
gation. 


Commissioner  of  Internal  Revenue 
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1979  Annual  Report 

to  the  U.S.  Congress 

This  year  I’m  pleased  to  report  that  a number  of 
organizational  changes  have  been  implemented 
and  appear  to  be  accomplishing  the  intended 
goals.  The  changes  were  undertaken  last  year  to 
implement  recommendations  made  in  a study  conducted 
by  senior  IRS  career  executives. 

The  change  most  directly  affecting  taxpayers  was  the 
modification  of  our  administrative  appeals  procedure  by 
consolidating  the  former  two  levels  of  appeal  into  a single 
appeal  structure  at  the  regional  level.  This  system  is 
now  fully  in  effect  and  is  resulting  in  the  more  expeditious 
handling  of  controversies  at  less  expense  to  both  taxpayer 
and  the  IRS.  We  continue  to  hold  appeals  conferences 
at  all  locations  where  district  conferences  were  formerly 
held  with  the  results  that  taxpayers  have  conveniently 
available  to  them  a regional  appeals  officer  with  full 
settlement  authority. 

We  believe  the  change  in  settlement  procedures  of 
docketed  Tax  Court  cases  is  working  effectively  to  utilize 
our  resources  better  and  to  promote  a more  orderly 
procedure  for  handling  the  increasing  volume  of  docketed 
cases. 

The  streamlining  of  our  smallest  districts  has  been 
accomplished  smoothly.  We  are  realizing  savings  at  no 
loss  of  service  to  taxpayers. 

Separating  functions  involving  service  to  the  public  from 
those  involving  compliance  has  increased  our  emphasis 
on  taxpayer  service  as  well  as  permitted  better  integration 
of  our  collection  activities  with  related  compliance 
functions. 

Notwithstanding  our  increased  emphasis  on  taxpayer 
problems,  it  seems  clear  that  some  of  these  will  continue 
to  “slip  through  the  cracks.”  If  this  occurs  in  even  a very 
small  percentage  of  the  huge  number  of  matters  we 
handle  the  number  of  such  cases  will  be  large.  To 
address  this  problem  we  instituted  our  problem  resolution 
program  (PRP)  on  an  experimental  basis  in  1977  to 
provide  a separate  function  to  handle  persistent  taxpayer 
problems  - those  not  satisfactorily  resolved  through 
normal  channels.  PRP  is  now  fully  operational  in  all  of 
our  58  district  and  10  service  centers  with  problem 
resolution  officers  who  have  the  ability  and  know-how  to 
cut  through  red  tape  quickly  on  behalf  of  taxpayers.  About 
72,000  taxpayer  problems  were  successfully  resolved 
through  this  procedure  in  1 978  and  a number  of  systems 
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changes  identified  by  this  problem  have  been  made  to 
improve  the  IRS  efficiency  and  responsiveness. 

A sample  follow-up  with  taxpayers  whose  problems  were 
handled  through  PRP  found  a high  degree  of  satisfaction, 
but  I will  not  be  satisfied  as  long  as  some  taxpayer 
complaints  and  problems  persist.  Therefore,  as  the  year  ; 
ended  we  were  planning  to  set  up  an  ombudsman-like 
position  in  my  immediate  office  to  have  broad  authority  ! 
over  PRP  and  to  serve  as  an  advocate  for  taxpayers. 

Our  forms  and  instructions  are  a matter  of  continuing 
concern.  The  challenge  of  presenting  and  explaining  a 
complex  law  in  an  understandable  way  is  formidable  and 
we  devote  substantial  effort  to  this  problem.  In  addition 
to  our  normal  work  in  this  area  we  have  formed  a high- 
level  task  force  to  consider  longer-range  possibilities.  We 
have  engaged  a private  firm  to  review  all  the  individual 
tax  return  forms,  schedules  and  instructions  and  to  make 
recommendations  for  redesign  and  rewriting.  This  effort 
should  be  completed  in  the  fall  of  1 980  when  we  will  start 
evaluating  and  testing  any  recommended  alternatives. 

j 

While  it  is  important  that  we  constantly  look  for  ways  of 
simplifying  the  burden  of  reporting,  frequent  changes  1 
should  be  avoided.  There  is  great  value  in  taxpayer’s  j 
familiarity  with  our  forms.  I’m,  therefore,  pleased  that  the  I 
1 979  forms  follow  the  1 978  forms  except  for  a few 
changes  required  by  new  legislation. 

There  is  no  doubt  that  better  taxpayer  assistance,  more 
sensitive  responsiveness  to  taxpayer  complaints  and 
problems  and  simpler  tax  forms  and  instructions  are  of  : 
great  importance  in  achieving  a high  level  of  voluntary  i 
^compliance  with  our  tax  laws.  But  our  enforcement  j 
efforts  also  are  crucial.  Any  significant  noncompliance 
is  a matter  of  deep  concern  to  the  IRS,  Congress  and  the  i 
taxpaying  public.  Beyond  the  tax  revenues  lost  when 
income  is  not  reported  is  the  basic  question  of  fairness 
Oto  taxpayers  who  voluntarily  obey  the  laws. 

Since  the  mid-Sixties  the  IRS  has  regularly  measured 
compliance  on  filed  returns  through  its  taxpayer 
compliance  measurement  program  (TCMP).  As  an 
adjunct  to  our  audit  program,  TCMP  is  an  effective  tool 
to  measure  the  unreported  income  detectable  by  normal  I 
audit  procedures  and  to  develop  the  computer  formulas  ' 
used  to  identify  returns  for  audit.  It  does  not,  however,  | I 
measure  the  unreported  income  to  those  who  fail  to  file  j i 
returns  nor  certain  types  of  income  not  readily  detectable  j | 
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Doesn’t  it  seem  strange  that  the  IRS  uses  the  word  *Sfoluntary”  six  times  in  the  introduction 
to  their  own  Annual  Report  but  does  not  use  the  term  once  in  your  Privacy  Act  Notice? 


by  normal  audit  procedures,  such  as  income  from  illegal 
sources. 


million  or  about  80  percent  of  the  total  filed. 


In  1981,  I appointed  a study  group  to  prepare  estimates 
of  unreported  income.  The  group’s  report,  "Estimates  of 
Income  Unreported  on  Individual  Income  Tax  Returns,  ” 
was  released  on  August  1979.  This  report,  using  data 
fo'rfheT976  tax  year,  marks  our  first  effort  to  measure 
unreported  individual  income. 


The  report  estimates  that  individuals  failed  to  report  $75 
billion  to  $100  billion  in  income  from  legal  activities,  with 
a resulting  revenue  loss  of  $13  billion  to  $17  billion. 
Unreported  income  from  certain  illegal  sources  -- 
narcotics,  illegal  gambling  and  prostitution  — was 
estimated  to  be  between  $25  billion  and  $35  billion,  and 
cost  the  government  approximately  $6  billion  to  $9  billion 
in  lost  tax  revenues. 


To  put  there  figures  in  context,  in  the  same  tax  year 
jOindividuals  voluntarily  reported  nearly  $1.1  trillion 
in  income  and  paid  a total  of  $142  billion  in  income  taxes. 


The  report  lends  considerable  weight  to  conclusions 
drawn  from  past  TCMP  studies  that  voluntary 
[Sreportino  is  highest  when  incomes  are  subject  to  tax 
withholding.  Incomes  subject  to  information  reporting 
show  a lower  compliance  level  but  still  much  higher  than 
incomes  subject  to  neither  withholding  nor  information 
reporting. 


In  fairness  to  the  millions  of  taxpayers  who  voluntarily 
[Ofile.  report  all  their  income  and  pay  the  tax  due,  we  must 
strengthen  current  compliance  efforts  and,  where  called 
for.  plan  innovative  actions  to  find  and  tax  unreported 
income. 


A Treasury  legislative  proposal,  currently  under 
consideration  by  Congress,  to  withhold  taxes  from  certain 
independent  contractors  would  be  a major  step  in  dealing 
with  one  area  of  low  compliance. 


Our  program  to  match  information  documents  filed  by 
payers  of  wages,  dividends,  interest  and  certain  other 
payment  with  income  tax  returns  has  become  an 
increasingly  important  tool  to  identify  cases  of 
underreporting  of  income  and  nonfiling  of  returns.  The 
number  of  documents  matched  has  been  increasing 
substantially  and  with  the  full  implementation  of  the 
combined  annual  wage  reporting  system  will  reach  400 


Our  document  matching  activity  has  been  separate  from 
our  examination  program  and  has  not  affected  the 
selection  of  returns  for  audit  or  their  actual  audit. 
However,  in  the  next  filing  season,  a printout  of  the 
information  documents  processed  will  be  associated  with 
returns  selected  for  the  examination  program  so  that  the 
information  will  be  available  to  tax  return  classifiers  and 
to  return  examiners.  Since  these  documents  will  also  be 
used  during  TCMP  audits,  the  accuracy  of  the  results  of 
that  program  should  also  be  improved. 


In  last  year’s  report  I noted  our  increasing  concern  about 
the  use  of  abusive  tax  shelters  -*  those  which  take 
positions  beyond  a reasonable  interpretation  of  the  law  - 
- and  our  increased  audit  effort  in  this  area.  As  a result 
of  that  effort  we  have,  at  various  stages  of  the  examination 
and  appeals  process,  about  200,000  tax  returns  involving 
about  $4.5  billion  of  questionable  deductions.  This 
program  requires  a substantial  commitment  of  resources 
but  it  is  commitment  we  will  continue  to  make,  and  even 
increase  if  necessary.  The  great  abuse  we  are  finding  in 
this  area,  if  allowed  to  continue  unchecked,  could  result 
in  a serious  decline  in  taxpayer’s  perception  of  the 
fairness  and  evenhandedness  of  our  administration  of 
the  tax  system  and  consequently  in  the  voluntary 
O compliance. 


Many  abusive  tax  shelters  depend  for  their  successful 
marketing  on  the  participation  of  professional  tax  advisors. 
We  intend  to  continue  an  exploration,  begun  this  year, 
into  the  ethical  and  legal  standards  that  should  govern 
such  participation. 


Tax  administration  today  calls  for  us  to  increase  our 
abilities  to  serve  the  majority  of  taxpayers  who  comply 
with  the  law.  A crucial  aspect  of  this  service  is  to  enforce 
the  law  vigorously  against  the  few  who  attempt  to  subvert 
it.  We  believe  this  year’s  report  reflects  that  commitment. 


Commissioner  of  Internal  Revenue 
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§ 602.101 


SubfKirt  J>— OMB  Control  Numbors 
Undor  tho  Poporworlc  Roduction 
Act 

§ 601.9000  OMB  control  numbers  for  the 
statement  of  procedural  rules. 


(Sec.  7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917;  28  U.S.C.  7805)) 

[T.D.  8011.  50  FR  10222.  Mar.  14.  1985.  as 
amended  at  51  FR  7442.  Mar.  4. 1988.  Redes- 
ignated at  53  FR  19187.  May  26. 19881 


(a)  Purpose.  This  section  coUects  and 
displays  the  control  numbers  assigned 
to  Internal  Revenue  Service  collec- 
tions of  information  in  the  Statement 
of  Procedural  Rules  (26  CPR  Part  601) 
by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1980.  The  Internal 
Revenue  Service  intends  that  this  sec- 
tion (together  with  26  CPR  Part  602) 
comply  with  the  requirements  of 
§§  1320.7(f),  1320.12,  1320.13,  and 

1320.14  of  5 CPR  Part  1320  (OMB  reg- 
ulations implementing  the  Paperwork 
Reduction  Act  of  1980)  for  the  display 
of  control  numbers  assigned  by  OMB 
to  collections  of  information  of  the  In- 
ternal Revenue  Service  in  the  State- 
ment of  Procedural  Rules.  This  sec- 
tion does  not  display  control  numbers 
assigned  by  OMB  to  collections  of  in- 
formation of  the  Bureau  of  Alcohol, 
Tobacco,  and  Pirearms  in  the  State- 
ment of  Procedural  Rules. 

(b)  Cross-reference.  Por  display  of 
control  numbers  assigned  by  the 
Office  of  Management  and  Budget  to 
collections  of  information  of  the  Inter- 
nal Revenue  Service  in  regulations 
elsewhere  than  in  the  Statement  of 
Procedural  Rules,  see  26  CJFR  Pzu-t 
602. 


PART  602— OMB  CONTROL  NUMBERS 

UNDER  THE  PAPERWORK  REDUC- 
TION ACT 

§ 602.101  OMB  control  numbers. 

(a)  Purpose.  This  part  collects  and 
displays  the  control  numbers  assigned 
to  collections  of  information  in  Inter- 
nal Revenue  Service  regulations  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduc- 
tion Act  of  1980.  The  Internal  Reve- 
nue Service  intends  that  this  part  (to- 
gether with  26  CPR  601.9000)  comply 
with  the  requirements  of  §§  1320.7(f), 
1320.12,  1320.13,  and  1320.14  of  5 CPR 
part  1320  (OMB  regulations  imple- 
menting the  Paperwork  Reduction 
Act),  for  the  display  of  control  num- 
bers assigned  by  OMB  to  collections  of 
information  in  Internal  Revenue  Serv- 
ice regulations.  This  part  does  not  dis- 
play control  numbers  assigned  by  the 
Office  of  Management  and  Budget  to 
collections  of  information  of  the 
Bureau  of  Alcohol,  Tobacco,  and  Pire- 
arms. 

(b)  Cross-reference.  Por  display  of 
control  numbers  assigned  by  the 
Office  of  Management  and  Budget  to 
Internal  Revenue  Service  collections 


(c)  Display.  of  information  in  the  Statement  of 

Procedural  Rules  (26  C]!PR  part  601), 


26  CFR  601  section  where  identified  and 
described 

Current 

OMB 

control 

number 

see  26  CPR  601.9000. 
(c)  Display. 

§601.105(6) 

1545-0091 

1545-0819 

26  CFR  pan  or  section  where  identified  and 
described 

Current  OMB 
control 

§601 .201(e).. 

number 

§601.201(0 

§601.201(0 

1545-0819 

1545-0019 

S 1 1-1 

1545-0067 

§601.201(n) 

1545-0019 

§ 1.25-1T  

1 545-0922 

§601.201(0) ; 

1545-0019 

§ 1 25-2T 

1545-0922 

§601.401  

1545-0257 

§ 1 25-3T  

1545-0922 

§601.401  

1545-0023 

§ 1 25-4T 

1545-0922 

§601.402  (c)  and  (d) 

1545-0257 

§ 1 ^5-ST 

1545-0922 

§601 .402(e) 

1545-0014 

§ 1 25-6T 

1 545-0922 

§601.403 

1545-0257 

§ 1 25-7T  

1545-0922 

§601 .403(c) 

1545-0023 

§ 1 .25-8T  

1545-0922 

§601. 403(d) 

1545-0024 

§ 1.28-1 

1545-0619 

§601.404  (d)  and  (f) 

1545-0012 

§ 1.31 -2(a)  

1545-0074 

§601.504 

1545-0150 

§ 1.37-1(c).  - . . 

1545-0074 

§601,601 

1545-0600 

§ 1 .37-3(b) 

1545-0074 

§601.702(0(2) 

1545-0429 

§ 1 4l-4A(b)  and  (c) 

1545-0074 

§ 1.42-1T 

1545-0988 
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Treasury  Decision  2313 


Notes : 
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of  the  United  States 
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January- December  1916 


W.  G.  McAdoo 

Secretary  of  the  Treasury 
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Washington 

Government  Printing  Office 
1917 


(T.D.  2313) 

Income  Tax 

Taxability  of  interest  from  bonds  and  dividends  on  stock  of  domestic  corporations 
owned  by  nonresident  aliens,  and  the  liabilities  of  nonresident  aliens  under 
section  2 of  the  act  of  October  3,  1913. 


Treasury  Department 
Office  of  Commissioner  of  Internal  Revenue 
Washington  D.C.,  March  21,  1916 


To  collectors  of  internal  revenue: 

Under  the  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Brushaber  v.  Union  Pacific  Railway  [sic]  Co.,  decided  January  24,  1916,  it  is 
hereby  held  that  income  accruing  to  nonresident  aliens  in  the  form  of  interest 
from  the  bonds  and  dividends  on  the  stock  of  domestic  corporations  is  subject  to 
the  income  tax  imposed  by  the  act  of  October  3,  1913. 

Nonresident  aliens  are  not  entitled  to  the  specific  exemption  designated  in 
paragraph  C of  the  income-tax  law,  but  are  liable  for  the  normal  and  additional 
tax  upon  the  entire  net  income  "from  all  property  owned,  and  of  every  business, 
trade,  or  profession  carried  on  in  the  United  States,  " computed  upon  the  basis 
prescribed  in  the  law. 

The  responsible  heads,  agents,  or  representatives  of  nonresident  aliens, 
who  are  in  charge  of  the  property  owned  or  business  carried  on  within  the  United 
States,  shall  make  a full  and  complete  return  of  the  income  therefrom  on  Form 
1040,  revised,  and  shall  pay  any  and  all  tax,  normal  and  additional,  assessed 
upon  the  income  received  by  them  in  behalf  of  their  nonresident  alien  principals. 

The  person,  firm,  company,  copartnership,  corporation,  joint-stock  company, 
or  association,  and  insurance  company  in  the  United  States,  citizen  or  resident 
alien,  in  whatever  capacity  acting,  having  the  control,  receipt,  disposal,  or 
payment  of  fixed  or  determinable  annual  or  periodic  gains,  profits,  and  income  of 
whatever  kind,  to  a nonresident  alien,  under  any  contract  or  otherwise,  which 
payment  shall  represent  income  of  a nonresident  alien  from  the  exercise  of  any 
trade  or  profession  within  the  United  States,  shall  deduct  and  withhold  from  such 
annual  or  periodic  gains,  profits,  and  income,  regardless  of  amount,  and  pay  to 
the  officer  of  the  United  States  Government  authorized  to  receive  the  same  such 
sum  as  will  be  sufficient  to  pay  the  normal  tax  of  1 per  cent  imposed  by  law,  and 
shall  make  an  annual  return  on  Form  1042. 

The  normal  tax  shall  be  withheld  at  the  source  from  income  accrued  to 
nonresident  aliens  from  corporate  obligations  and  shall  be  returned  and  paid  to 
the  Government  by  debtor  corporations  and  withholding  agents  as  in  the  case  of 
citizens  and  resident  aliens,  but  without  benefit  of  the  specific  exemption 
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designated  in  paragraph  C of  the  law. 


Form  1008,  revised,  claiming  the  benefit  of  such  deductions  as  may  be 
applicable  to  income  arising  within  the  United  States  and  for  refund  of  excess 
tax  withheld,  as  provided  by  paragraphs  B and  P of  the  income-tax  law,  may  be 
filed  by  nonresident  aliens,  their  agents  or  representatives , with  the  debtor 
corporation,  withholding  agent,  or  collector  of  internal  revenue  for  the  district 
in  which  the  withholding  return  is  required  to  be  made. 

That  part  of  paragraph  E of  the  law  which  provides  that  "if  such  person  * 

* is  absent  from  the  United  States,  * * * the  return  and  application  may  be  made 
for  him  or  her  by  the  person  required  to  withhold  and  pay  the  tax  * is  held 
to  be  applicable  to  the  return  and  application  on  Form  1008,  revised,  of 
nonresident  aliens. 

A fiduciary  acting  in  the  capacity  of  trustee,  executor,  or  administrator, 
when  there  is  only  one  beneficiary  and  that  beneficiary  a nonresident  alien, 
shall  render  a return  on  Form  1040,  revised;  but  when  there  are  two  or  more 
beneficiaries,  one  or  all  of  whom  are  nonresident  aliens,  the  fiduciary  shall 
render  a return  on  Form  1041,  revised,  and  a personal  return  on  Form  1040, 
revised,  for  each  nonresident  alien  beneficiary. 

The  liability,  under  the  provisions  of  the  law,  to  render  personal  returns, 
on  or  before  March  1 next  succeeding  the  tax  year,  of  annual  net  income  accrued 
to  them  from  sources  within  the  United  States  during  the  preceding  calendar  year, 
attaches  to  nonresident  aliens  as  in  the  case  of  returns  required  from  citizens 
and  resident  aliens.  Therefore,  a return  on  Form  1040,  revised,  is  required 
except  in  cases  where  the  total  tax  liability  has  been  or  is  to  be  satisfied  at 
the  source  by  withholding  or  has  been  or  is  to  be  satisfied  by  personal  return  on 
Form  1040,  revised,  rendered  in  their  behalf.  Returns  shall  be  rendered  to  the 
collector  of  internal  revenue  for  the  district  in  which  a nonresident  aliens 
carries  on  his  principal  business  within  the  United  States  or,  in  the  absence  of 
a principal  business  within  the  United  States  and  in  all  cases  of  doubt,  the 
collector  of  internal  revenue  at  Baltimore,  Md.,  in  whose  district  Washington  is 
situated. 

Nonresident  aliens  are  held  to  be  subject  to  the  liabilities  and 
requirements  of  all  administrative,  special,  and  general  provisions  of  law  in 
relation  to  the  assessment,  remission,  collection,  and  refund  of  the  income  tax 
imposed  by  the  act  of  October  3,  1913,  and  collectors  of  internal  revenue  will 
make  collection  of  the  tax  by  distraint,  garnishment,  execution,  or  other 
appropriate  process  provided  by  law. 

So  much  of  T.D.  1976  as  relates  to  ownership  certificate  1004,  T.D.  1977 
(certificate  Form  1060),  1988  (certificate  Form  1060),  T.D.  2017  {nontaxability 
of  interest  from  bonds  and  dividends  on  stock),  T.D.  2030  (certificate  Form 
1071),  T.D.  2162  (nontaxability  of  interest  from  bonds  and  dividends  on  stock) 
and  all  rulings  heretofore  made  which  are  in  conflict  herewith  are  hereby 
superseded  and  repealed. 

This  decision  will  be  held  effective  as  of  January  1,  1916. 


W.  H.  Osborn 
Commissioner  of  Internal  Revenue 


Approved,  March  30,  1916: 


Byron  R.  Newton, 

Acting  Secretary  of  the  Treasury 
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. . . Mr.  Curtis.  I have  one  more  question.  What  type  of  alcohol  and  liquor  tax  problem  would  be 
referred  to  the  Bureau  of  Internal  Revenue  generally,  and  not  be  confined  to  and  finally  disposed  of 
in  the  Alcohol  and  Tobacco  Tax  Division? 

Ivlr.  Avis.  I do  not  believe  there  is  any. 

One  of  my  assistants  refers  to  policy  and  personnel,  and  of  course,  under  this  new  structure,  we 
are  concerned  here  in  Washington,  as  I pointed  out,  largely  with  policy  and  in  administering  the 
industry,  rather  than  directing  the  personnel.  That  is  left  primarily  to  the  district  commissioners  or, 
rather,  the  assistant  district  commissioners. 

Mr.  Curtis.  An  alcohol  tax  matter  that  would  go  to  the  Appeals  Section  — 

Mr.  Avis.  There  is  just  no  such  thing.  That  is  where  this  structure  differs. 

Let  me  point  this  out  now:  Your  income  tax  is  100  percent  voluntary  tax,  and  vour  liquor 
tax  is  100  percent  enforced  tax.  Now,  the  situation  is  as  different  as  night  and  dav.  Conse- 
quently. your  same  rules  iust  will  not  apply,  and  therefore  the  alcohol  and  tobacco  tax  has  been 
handled  here  in  this  reorganization  a little  differently,  because  of  the  very  nature  of  it,  than  the  rest 
of  the  over-all  tax  problem. . . 
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Injustice 
Research 
Services 

MISSION 

The  purpose  of  the  IRS  is  to  assist  individuals  who 
want  to  legally  reduce  or  avoid  taxes  that  are  not 
lawfully  required  by  law,  in  a manner  that  warrants  the 
highest  degree  of  confidence  in  our  integrity,  honesty 
and  efficiency.  To  achieve  that  purpose,  we  will: 

Assist  individuals,  through  self-education,  who  want  to 
understand  their  legal  rights  and  responsibilities  about  tax  laws; 

Stimulate  compliance  with  all  tax  laws  and  regulations  for  which 
there  Is  a legal  liability; 

Encourage  understanding  of  the  term  ‘Voluntary  compliance” 
and  offer  lawful  and  prudent  alternatives; 

Provide  pertinent  assistance  to  individuals  who  seek  to  obtain  the 
necessary  legal  and  professional  counsel  so  they  can  understand 
and  comply  with  any,  or  all,  tax  laws  that  pertain  to  them; 

Constantly  search  for  and  Implement  new,  more  efficient  and 
effective  ways  of  accomplishing  our  Mission. 
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Highlights 
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These  synopses  are  intended  only  as  aids  to 
the  reader  in  indentifying  the  subject  matter 
covered.  They  may  not  be  relied  upon  as 
authoritative  interpretations. 

INCOME  TAX 

LR-1 89-84,  page  4 

Proposed  amendments  to  the  regulations  relate  to  debt 
instruments  with  original  issue  discount,  to  imputed 
interest  or  deferred  payment  sales  or  exchanges  of 
property,  and  to  safe  haven  interest  rates  for  commonly 
controlled  taxpayers. 


Findings  Lists  begin  on  page  85. 

Announcement  of  Disbarments  and  Suspensions  begin  of  page  81 . 
Announcement  of  Notice  of  Proposed  Rulemaking  on  page  83. 
Monthly  Index  for  April  begins  on  page  88. 


Department  of  the  Treasury 

Internal  Revenue  Service 


Mission  of  the  Service 


The  purpose  of  the  Internal  Revenue  Ser- 
vice is  to  collect  the  proper  amount  of  tax 
revenues  at  the  least  cost  to  the  public,  and 
in  a manner  that  warrants  the  highest  de- 
gree of  public  confidence  in  our  integrity, 
efficiency  and  fairness.  To  achieve  that 
purpose,  we  will; 

~ Encourage  and  achieve  that  highest 
possible  degree  of  voluntary  compliance 
in  accordance  with  the  tax  law  and  regula- 
tions; 

- Advise  the  public  of  thair  rights  and 
responsibilities; 

~ Determine  the  extent  of  compliance 
and  the  causes  of  noncompliance; 

~ Do  all  things  needed  for  the  proper 
administration  and  enforcement  of  the  tax 
laws; 

~ Continually  search  for  an  implement 
new,  more  efficient  and  effective  ways  of 
accomplishing  our  Mission. 
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This  section  of  the  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  are  applicable  to  the  public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency  decisions  and  rulings,  delegations  of  authority,  filing  of  petitions  and  applications  and  agency  statements  of 
organizations  and  functions  are  examples  of  documents  appearing  in  this  section 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

ORGANIZATION  AND  FUNCTION 

This  material  supersedes  the  statements  on 
organization  and  functions  published  at  37 
FR.  20961-20990.  38  FR  23341  and  23342, 
and  3S  FR  3001 1 and  30012. 

Dated:  March  25.  1974. 

{SE.M]  DON.^LD  C ALEX.AKPER 

Commissioner  of  Internal  Hcvcnue 

1 I 00  ORGANIZATION  AND  STAFFING 
1110  ORGANIZATION  AND  FUNCTIONS 
OF  THE  INTERNAL  REVENUE  SERN'ICE 

SEC.  1 1 1 1 Esiablishmeni  of  the  Internal 
Revenue  Ser\'ice. 

SEC.  llli.I  Mission. 

The  mission  of  the  Sendee  is  to  encour- 
aee  and  achieve  the  highest  possible  degree 
of  voluntan  compliance  with  the  tax  laws 
and  regulations  and  to  maintain  the  highest 
degree  of  public  confidence  in  the  integrity 
and  efficienc)  of  the  Sen  ice.  This  includes 
communicating  the  requirements  of  the  law 
to  the  public,  determining  the  extent  of  com- 
pliance  and  causes  of  non-compliance,  and 
doing  all  things  needful  to  a proper  enforce- 
ment of  the  law. 

SEC.  1 1 1 1 .2  Organic  Act. 

( 1 ) The  Office  of  the  Commissioner  ofln- 
lema:  Rev  enue  was  established  by  an  act  of 
Congress  ( 1 2 Stat.  432)  on  July  1 , 1 862.  and 
the  First  Commissioner  of  Internal  Revenue 
look  office  on  July  1 7.  1 862. 

(2)  The  act  of  July  I provided; 

. . That,  for  the  purpose  of  superintend- 
ing the  collection  of  internal  duties,  stamp 
dues,  licenses,  or  taxes  imposed  by  this  Act, 
or  which  may  be  hereafter  imposed,  and  of 
assessing  the  same,  an  office  is  hereby  cre- 
ated in  the  Treasury'  Department  to  be  called 
the  Office  of  the  Commissioner  of  the  Inter- 
nal Revenue...  Commissioner  of  Internal  Rev- 
enue... shall  be  charged,  and  hereby  is 
charged,  under  the  direction  of  the  Secretary' 
of  the  Treasury,  with  preparing  all  the  instruc- 
tions, regulations,  directions,  forms,  blanks, 
stamps,  and  licenses,  and  distributing  the 
same  or  any  pan  thereof,  and  all  other  mat- 
ters pertaining  to  the  assessment  and  collec- 
tion of  the  duties,  stamp  duties,  licenses,  and 
taxes  which  may  be  necessary'  to  carry  this 
Act  into  effect,  and  with  the  general  superin- 
tendence of  his  office,  as  aforesaid,  and  shall 
have  authority,  and  hereby  is  authorized  and 
required,  to  provide  proper  and  sufficient 
stamps  or  dies  for  expressing  and  denoting 


the  several  stamp  duties,  or  the  amount 
thereof  in  the  case  of  percentage  duties,  im- 
posed by  this  Act.  and  to  alter  and  renew  or 
replace  such  stamps  from  time  to  time,  as 
occasion  shall  require  . . 

(3)  By  common  parlance  and  understand- 
ing of  the  time,  an  office  of  the  importance 
of  the  Office  of  Commissioner  of  Internal 
Revenue  was  a bureau.  The  Secrctarv’  of  the 
Treasury*  in  his  repon  at  the  close  of  the  cal- 
endar year  1 862  stated  thai  “The  Bureau  of 
Internal  Revenue  has  been  organized  under 
the  Act  of  the  last  session...”  Also  it  can  be 
seen  that  Congress  had  intended  to  establish 
a Bureau  of  Internal  Revenue,  or  thought  they 
had,  from  the  act  of  March  3, 1 863,  in  which 
provision  was  made  for  the  President  to  ap- 
point with  Senate  confirmation  a Deputy 
Commissioner  of  Internal  Revenue  “who 
shall  be  charged  with  such  duties  in  the  bu- 
reau of  internal  revenue  as  may  be  prescribed 
by  the  Secretary  of  the  Trcasuiy',  or  as  may 
be  required  by  law,  and  who  shall  act  as  Com- 
missioner of  internal  revenue  in  the  absence 
of  that  officer,  and  exercise  the  privilege  of 
franking  all  letters  and  documents  pertain- 
ing to  the  office  of  internal  revenue.”  In  other 
worlds,  “the  office  of  internal  revenue”  was 
“the  bureau  of  internal  revenue,”  and  the  act 
of  July  L 1 862  is  the  organic  act  of  today's 
Internal  Revenue  Service. 

SEC.  1 1 1 1 .3  History'. 

SEC.  1 11 1 .3 1 Internal  taxation. 

Madison’s  Notes  on  the  Constitutional 
Convention  revealed  clearly  that  the  framers 
of  the  Constitution  believed  for  sometime  that 
the  principal,  if  not  sole,  support  of  the  new 
Federal  Government  would  be  derived  from 
customs  duties  and  taxes  connected  with  ship- 
ping and  importations.  Internal  taxation 
would  not  be  resoned  to  except  infrequently, 
and  for  special  reasons.  The  first  resort  to 
internal  taxation,  the  enactment  of  interna! 
revenue  laws  in  1791  and  in  the  following 
1 0 years,  was  occasioned  by  the  exigencies 
of  the  public  credit.  These  First  laws  were 
reenacted  for  the  period  1813-1817  when  the 
effects  of  the  w ar  of  1 812  caused  Congress 
to  resort  to  internal  taxation.  From  1818  to 
1861,  however,  the  United  States  had  no  in- 
ternal revenue  laws  and  the  Federal  Govern- 
ment w'as  supported  by  the  revenue  from 
import  duties  and  the  proceeds  from  the  sale 
of  public  lands.  In  1 862  Congress  once  more 
levied  interna!  revenue  taxes.  This  time  the 
establishment  of  an  internal  revenue  system, 


not  exclusively  dependent  upon  the  supplies 
of  foreign  commerce,  w’as  permanent. 

SEC.  1 1 1 1 .32  Background  and  evolution 
of  present  organization. 

( 1 ) Before  the  establishment  of  the  Office 
of  Commissioner  of  Internal  Revenue,  taxes 
w’ere  collected  by  “Supen'isors”  of  collec- 
tion districts  who  were  appointed  by  the 
President  subject  to  Senate  confirmation. 
TTiese  Supeiv'isors  w'orked  under  the  direct 
control  of  the  Treasuiy'  Department.  The 
Revenue  Act  of  1813  provided,  for  the  first 
time,  for  a “Collector"  and  a “Principal  As- 
sessor” for  each  collection  district,  and  for 
deputy  collectors  and  assistant  assessors. 
Collectors  and  Assessors  appear  to  be  the 
original  forerunners  for  the  twentieth  century 
Collectors  of  Internal  Revenue  and  Internal 
Revenue  Agents  in  Charge. 

(2)  Since  1 862,  the  Internal  Revenue  Ser- 
vice has  undergone  a period  of  steady  growih 
as  the  means  for  financing  Government  op- 
erations shifted  from  the  levying  of  import 
duties  to  internal  taxation.  Its  expansion  re- 
ceived considerable  impetus  in  1913  with  the 
ratification  of  the  Sixteenth  Amendment  to 
the  Constitution  under  which  Congress  re- 
ceived constitutional  authorin'  to  le\y  taxes 
on  the  income  of  indi\'iduals  and  corpora- 
tions. With  the  enactment  of  income  tax  laws 
the  work  of  the  Revenue  Seix'ice  began  to 
take  on  a highly  technical  character. 

(3)  From  the  World  War  I period  through 
1951,  the  basic  organizational  structure  of  the 
Internal  Revenue  Sen'ice  remained  essen- 
tially unchanged  even  though  there  w'ere 
marked  increases  in  the  number  of  taxpayers 
sendeed,  revenue  receipts,  employees  and  the 
overall  workload.  The  Service  was  organized 
in  Washington  and  the  field,  on  a program  or 
“type-of-iax”  basis,  w-ith  Jurisdictionally 
separate  organizations  or  “Units”,  charged 
with  the  administration  of  different  types  of 
taxes. 

SEC.  1 1 ] 1 .4  Reorganization  Plan  No.  I 
of 2952  and  other  changes. 

( 1 ) On  January*  1 4,  1 952,  the  President  of 
the  United  States  submitted  to  Congress  Re- 
organization Plan  No.  1 of  1952,  calling  for 
a comprehensive  reorganization  of  the  Inter- 
nal Revenue  Serv'ice.  On  March  13,  1952, 
the  last  motion  to  defeat  the  plan  was  \ oted 
dowm  in  the  Senate,  and  the  Plan  became  ef- 
fective on  March  15,  1952. 

(2)  Reorganization  Plan  No.  1 of  1952 
brought  about  four  basic  changes  in  the  In- 
ternal Revenue  Service: 

(a)  The  organization  of  the  Service  along 
functional  lines — i.c.,  operations,  administra- 
tion, technical,  planning,  and  inspection; 
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Department  of  the  Treasury 

Internal  Revenue  Service 


P.O.  Box  9941 , Ogden,  Utah  84409 
December  22,  1 983 


Director  Western  Region 

Internal  Revenue  Ogden,  Utah 

Service  Center 

The  Honorable  Dennis  DeConcini 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  DeConcini : 

This  is  in  reply  to  your  letter  of  Noveinber  29,  which  forwarded  to 
us  a Letter  from  your  constituent, 

It  is  Internal  Revenue  Service  policy  not  to  respond  to  a letter  of 

the  type  written  by  on  a point-by-point  basis, 

since  that  approach  only  precipitates  further  endless  questions . 
These  letters  almost  always  reflect  personal  opinions  and  frustrations 
with  the  tax  system  which  the  Service  is  unable  to  address. 

The  mission  of  the  Internal  Revenue  Service  is  to  encourage  and 
achieve  the  highest  possible  degree  of  voluntary  contplicince  with 
the  tax  laws  and  regulations  and  to  conduct  itself  so  as  to  warrant 
the  highest  degree  of  public  confidence  in  its  integrity  and 
efficiency.  In  accomplishing  this  mission,  the  Service  strives  to 
help  honest  taxpayers  solve  their  legitimate  problems  as  effectively 
as  possible.  We  do  not,  however,  have  sufficient  resources  to 
address  the  perceived  problems  of  those  who  are  not  engaged  in  an 
honest  search  for  answers.  While  tax  collection  is  not  a popular 
ftinction  of  government,  it  clearly  is  a necessary  one,  without 
which  all  other  functions  would  eventually  cease. 

We  have  placed  emphasis  throughout  the  Service  on  the  need  to 
safeguard  taxpayers'  rights,  and  will  continue  to  do  so.  The 
success  of  our  voluntary  self-assessment  system  rests  largely  on 
taxpayers'  perceptions  that  the  Service  is  firm  but  fair  in  its 
administration  of  the  tax  laws,  and  we  will  make  every  effort  to  see 
that  we  deserve  their  confidence. 


Sincerely, 

Director 
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“AGENTS  . . . Our  tax  system  is  based  on  individual 
self  assessment  and  voluntarv  comoliance  . . . 


the  material  contained  in  this  handbook  is 
confidential  in  character.  It  must  not  under  any 
circumstances  be  made  available  to  persons  outside 
the  service.” 

MR.  MORTIMER  CAPLIN 
Internal  Revenue  Service 
Commissioner 


See  Exhibit  ‘Q’  page  2 
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Criminal  Investigation  Programs 
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General 

(a)  General  Enforcement  Program 

(a)  This  program  encompasses  all  criminal 
enforcement  activities  of  the  Criminal  Investigation 
Division  except  those  included  in  the  special 
enforcement  program.  The  identification  and 
investigation  of  income  tax  evasion  cases  of  substance 
with  prosecution  potential  is  a primary  objective.  The 
program  also  provides  for  balance  coverage  as  to  types 
of  violations,  as  well  as  geographic  locations  and 
economic  and  vocational  status  of  violators  as 

O considered  necessary  to  stimulate  voluntary 
compliance.  (IRM9152) 

(b)  The  highest  priority  of  the  Criminal  Investiga- 
tion Division  is  to  create  maximum  positive  i m pact  on 
the  compliance  attitudes  and  practices  of  taxpayers 


through  an  effective  General  Enforcement  Program 
GEP).  Within  the  GEP  Program,  priority  will  be  given  to 
high  impact  coordinated  compliance  projects.  (IRM 
9161.1) 

(2)  Special  Enforcement  Program 

(a)  This  program  encompasses  the  identification 
and  investigation  of  that  segment  of  the  public  who 
derive  substantial  income  from  illegal  activities  and 
violate  tax  laws  or  other  related  statutes  in  contravention 
of  the  Internal  Revenue  laws.  The  very  nature  of  their 
operations  requires  national  coordination  of  enforcement 
efforts,  close  cooperation  and  liaison  with  the 
Department  of  Justice  and  other  Federal,  State  and  local 
law  enforcement  agencies.  (See  IRM  9400  and  IRM 
9153). 

(b)  Criminal  Investigation,  through  the  Special 
Enforcement  Program,  will  continue  to  participate 
actively  in  the  Federal  effort  against  persons  who  derive 
substantial  income  from  illegal  activities  and  violate  the 
tax  laws.  (IRM  9161.2) 
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Books  and  Records  of  An  Individual 

0(1)  An  individual  taxpayer  may  refuse  to  exhibit  his/ 
her  books  and  records  for  examination  on  the  around 
that  compellino  him/her  to  do  so  might  violate  his/her 
right  aoainst  self-incrimination  under  the  Fifth 
Amendment  and  constitute  an  iileqal  search  and 
seizure  under  the  Fourth  Amendment.  [Boydv,  U.S.; 
U.S.  V.  Vadner]  However,  in  the  absence  of  such  claims, 
it  is  not  error  for  a court  to  charge  the  jury  that  it  may 
consider  the  refusal  to  produce  books  and  records,  in 
determining  willfulness.  [Louis  C.  Smith  v.  U.S,;  Beard 
V.  U.S.;  Olson  v,  U.S.;  My  res  v.  U.S.] 

(2)  The  privilege  against  self-incrimination  does  not 
permit  a taxpayer  to  refuse  to  obey  a summons  issued 
under  IRC  7602  or  a court  order  directing  his/her 
appearance.  He/she  Is  required  to  appear  and  cannot 
use  the  Fifth  Amendment  as  an  excuse  for  failure  to  do 
so,  although  he/she  may  exercise  it  in  connection  with 
specific  questions.  [Landyv.  U.S.]  He/she  cannot  refuse 
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to  bring  his/her  records,  but  may  decline  to  submit  them 
for  inspection  on  constitutional  grounds.  In  the  Vadner 
case,  the  government  moved  to  hold  a taxpayer  in 
contempt  of  court  for  refusal  to  obey  a court  order  to 
produce  his/her  books  and  records.  He  refused  to 
submit  them  for  inspection  by  the  Government,  basing 
his  refusal  on  the  Fifth  Amendment.  The  court  denied 
the  motion  to  hold  him  in  contempt,  holding  that 
disclosure  of  his  assets  would  provide  a starting  point 
for  a tax  evasion  case. 

(3)  Where  records  are  required  to  be  kept  as  an  aid 
to  enforcement  of  certain  regulatory  functions  enacted 
by  Congress,  such  records  have  been  held  public 
records,  whose  production  may  be  compelled  without 
violating  the  Fifth  Amendment.  This  reasoning  has  also 
been  applied  in  some  income  tax  evasion  cases. 
[Falsone  v.  U.S.;  Beard  v.  U.S.  ] Other  income  tax  cases 
have  stated  that  compulsory  production  of  a taxpayer’s 
books  and  records  for  use  in  a criminal  prosecution 
would  violate  the  constitutional  protection  against  self- 
incrimination, There  has  not  yet  been  any  Supreme 
Court  decision  holding  the  public  records  doctrine 
applicable  in  income  tax  cases. 
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Dear  Mr.  Ramos: 

This  letter  is  in  response  to  your  request  for 
information  concerning  the  legal  significance  of  the  zip  code. 

United  States  Postal  Service  handles^  over  147  billion 
pieces  of  mail  each  year.  As  far  as  we  can  determine,  the  zip 
codes  were  developed  to  facilitate  the  speed  and  accuracy  of 
handling  the  mail  in  order  to  provide  a better  service.  I am  not 
sure  what  the  zip  codes  have  to  do  w'ith  jurisdiction,  except  to 
pinpoint  a particular  area  of  the  country.  Like  paving  taxes , 
usino  zip  codes  is  voluntarv  and  it  would  not  be  illeaal  not  to 


use  them.  However,  the  result  of  not  using  zip  codes  would 
probably  be  a three-day  delay  in  the  delivery  of  one's  mail.  I 
you  have  additional  questions,  you  should  direct  them  to  the 
Inf ormtation , Regional  Post  Office,  850  Cherry  Avenue,  San  Bruno 
California  94099. 

Please  let  us  know  if  we  can  be  of  further  assistance 


Sincerely 


Robert  L.  Nay 
Assistant  Chief 


Mr.  Richard  S.  Ramos 

321  S.  Westminster  Avenue,  3204 

Los  Angeles,  California,  90020 


